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1. -As you know, mention was made:to [ = of. the fact
that there had been some additional developments -in the HEINE/
RAUS lawsuit. From the remarks made, one could infer that HEINE
had instituted & new appeal, in the face of having had his case
thrown out of court on previous occasions. Such an inference is
not, strictly speaking, a fair reflection of what has most recently .
transpired.

2. To set the record straight, we are attaching copies of
the judgment of the U. S. District Court (in Baltimere), filed on
November 3, 1969. Although cast in legalesz, this attachment
provides an excellent resume of the vagaries of this case since
1263, when the Fourth Circuit Court (Richmond), upon hearing
HEINE's ‘appeal of the previous Baltimore decision, remanded the
case ‘back to Baltimore for a limited inqulry into a certain aspect
of the decision. The upshot, as detailed in the attachment, is
that the Court conducted this limited inquiry through hearings
spaced .over more than a year, a1d upheld its previous finding--
for RAUS.

3. This leaves the way clear for the Fourth Circuit Court
to hear HEINE's appeal, if HEINE and his attorneys 5till wish to
file such an appeal. It is not yet known whether they will do
so, but one might suspect that, having carried their case over
so much time and at such great expense (and one wonders who is
providing the necessary funds, since HEINE is. not supposed to be
affluent}, they might well carry on. If the Fourth Circuit Court
upholds the judgment of the Baltimore District Court, HEINE's
next appeal, if any, would be to the Supreme Court.
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4. ‘Some of the proceedings reflected in the attachment

- have been held in camers, and some have been public.” There has
been ng "Secret™ séssion, however, and there has been no security
restriction associated with any aspects of the hearings and the
records of ‘the hearings. ~Nonetheless, there appaars to have
been virtually'no comment in the press on the latest developments.
Reporters are known to have been present at at least one of the
héarings; perhaps these events have not been sensational enough
to-galn space in the papers.

5. We -suggest you make available to ™ a copy of
the attached judgment, passing on any of the foregoing comments
that you feel might be helpful. We will try to keep you advised
of further developments, as we learn of them.
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IN THE UNITED STATES DISTRICT COURT

bt n St — e — . .

FOR THE DISTRICT OF MARYLAND: '

BERIK HEINE

v. o | & . CIVIL No. 15952
JURI RAUS . o :

-~ Pl

. A : . / 3
Filed: ,/Z;:--—wc.ﬂm-:z-«-/ J/ /9 /

Ernest C. Raskauskas and Robert J. Stanford, of Washington, D.C.,
for plaintiff, '

—
{

i
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- . —For defendant, . '7 o . - tkﬁ

Lawrence R. Houston, General Counsel Cenfral Intelllgence Agency, e
and Kevin T. Maroney, Attorney, Department of Justice, of Washington, {ram2E
D.C., and Stephen H. Sachs, United States Attorney, ané Barnet D.

Skolnik, Assistant United States Attcrney, of Ealtlmore, Maryland
-for the Unlted States.

.

Thomsen, Chief Jeage

In this action for”slander, defendant asserted the de-
fense of absolute prxv1lege on the ground that when he made cerh

taln defamatory statements he was actlng w1Lh1n the scope and

course of hlS emplo;ment by the Central Ineelllgence Agency on

 pehalf of the.Unlted States, and had been 1nstructed by the CIA ;

" to warn: members of Estonian’ emlgre groups ‘that plaintlff was 'a
dlspaﬁched 80v1et lntelllgenge ope;aglve, a KGBhsgentfs .

| Afeef'varisﬁs psoceedingsi detailed in-ths'pfevidus spinisn'
of this Court, 261 F. supp.- 570 (1966), and for the reqqons set

out therein, this Court granted defendﬂnt s motlon for summary

Judgment.

On aapaal the Fourth CerUlt vacateJ Lhe judgmcnt and
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#emandéd;tﬁe‘cgéeiferufhg nqgrow'purpése set.buf in its 0pini6n,
339.E;26.785?k1968)£f
After summarxzmng tﬂe proceedlngs in this Court the -~
. Fourth Clrcult'sald:: "It .[the District COurt] was of the opznio;

tﬁat:the'abSolute.gqvernmental.pr1v11ege was avallable to a gov-. °

érnménttemp;bygeisuchﬂas@Raus; who:faithfullyfexecuted his instruc-
. t

' tﬁbns..as;%o;one.qf:highér authority_exercising‘discretionéry.:

- fiinctions within the:outer périmeter'of.his aﬁthority._'ﬁé agrée,
"prov1ded the, lnstructlons ‘were lssued by one hav1ng auLhorlty to
1ssue'them... 399.F124 ‘at - 788. .

.Thé:Fourth;Clxcu;txqqoted.'thé:discﬁssion of‘£he govern;

mentfé:bxiviiégefdffsilénce.with.respecttto."state secrets”, con-

"tadined in United States v;fRdynolds} 345.U.8.°1, 7-8 (1953}, and

sanidi: "Wé;affirm.thé:right:o£§the.bxn:in:this.casé to invoke the.
g:abhumb“tal;p;i?ileme.ag Litsa u¢bLlubu:e OF. state secrets éna
its;ailbwance;,to:thé&éxtenﬁ;ittwas=allbWed,fby the District Couf£;“
-3BBER228fatt7882

TﬁbinurfﬁiCifcuittccntinuedx‘:“Onithe quest}OﬁAéf execu-

tive: privilege: inrdéfdmation suits, we also agree generally with'

thHe: District :Court, . its:analysis..of Birr v. Matteo [360 U.S. 546)

andfitssreasoniﬁgg.théuéﬁ“wefcome'touthé.conclﬁsién that one more

dEtall-shoula "have :been. supplled beiorc entry of summary judgment.
Affer ar full dlscuSSLOﬁ of :the reasons whlch led to its

apncliusion; . the:Fourth . Circuit said: :

. "We:conzludeé :that -theé. absolute privilege is
available to:Raus if ‘his .instructions were issued
with the approval of the Director or of a suboxrdi-
nate: authorized by the Directoxr, in the subordi-
nate's discretion, to ‘issue .such instructions, or
if the giving of the instructions was subszguently
ratified &and ‘approvad by such an official.

“Thoughn’ the Director's affidavits state that ,




i

Raus acted undér instructions of the CIA, which
certainly strongly implies that the instructions .
were given by, or.with the approval of, a réspen~ - i
#ible, authorized official of the Agency and - ‘
tHough. the Director's.appearance in the case S ‘
carries with it-a. strong implication of his:-per- i 5
sonal ratification and approval, it is said that '
on. the. présent record. there.is :still 'a permissible

. infercnce that-the instructiuvns were given by an

. unauthorized underling and that his action has

never had the approval.of a responsible official

af’ tlie Agency having authority to :issue or approve

such- instruct ions.. The. inferehce seems unlikely

But. we cannot say, 1t is: foreclosed by the present

record

"Sinee -summary juddment was issued, we will
vacate the judgment so that; if *he plaintiff repre-.
gents-to the. District :Court .serious reliance upon
the: inference, . further. inquiry may be had and addi- :

tional. findings:made.. The:inquiry should be directed ' - -
tior the: identity ~of. the:official within.the Agency
who: authorized or.-approved 'the :instructions to Raus, B i
Disclosure: of. the ideéntity_ of “thé. individual who o
. @gmlt:with Raus:issnot:reguired; -the. answer to be R '
somght: is: whether:or not=the .Director or a Deputy
Director. or: a: subordinate.official, having authorlty
tos do” so,. authorized;  approved ‘or ratified the in- .
stroctions;. If.such .disclosures: are .reasonably' . " . i
thought: by the:District:Jidge .ta violate the claimed . ; i
privilege: for: state: secrets; .théy may be made in IR
gamera;,. to: that:extent:. Disclosures in camera are T
inconsistent.with . the -normal rights .of a plaintiff :

T off Inquiry-andlcross-examination,..of tourse, but
37 thHe! twol interests-cannot ‘bé reconciled, the in-
tarest: of” theindividual llitidant must give way to
the: government! s: privilege:against ‘disclosure of .
i¥is: secrets ofistate:, S B ' : !

‘ "Fatrally; , we:may -observe :that ‘while we generally R : :
gpprove: entry -of "summary ~judgment far the defendant,
mubject: only to.the:limited ‘additional inquiry we

" direct;. the: plaintiffiwould . fare no . bétter if the
"defendant!s. privilege :were ‘héld 'to bée not absolute,
But: only qualified.. Heine: cannot :controvert the
alaim- of Raus;. supported by the CIA, that he acted
under. instructiéns of that-Adency, . Héine claims no
publicatinn: exceeding:the instructions. He has no
basis: for-a: showing of ‘malice.. If ‘summary judgment
is- appropriate affer thé additional, limited inguiry
we direct, it will avoid the necessity of a trial
and’ possible compromise of’state sccrets which the
government: is. entitled. to:oreserve." 399 F.2d at 791. ;




-frpi;uwiug,ghe'éeéaﬁafét thé‘géée':o f;ie.court,
plaintifffstetedfusrmally,that“he'"eerionsly riwies upon the-
inference. that.the .actions and sLatemean of Juri Raus, the'de-i
féndant, gainet the plaintiff, were not with the approval of a
_responSible OfflClal of ‘the. Agcncy having authority to 1ssue or

_apg;ovegsuch;instructionsu.. He: xequested the Court to "permit ' oo
glaintiff*to:make:fdrther'inquiry_into said inference, and that:. | |

L}

additional’ findings be made".

i

ThezCourt*éhen‘held.a&p;eliminery conference, at

which. (1) plaintiff: requested ‘that he be permitted to take the

deposition. of ‘Richard Helms, thé. Director of the Ceniral_Intellin
gence'Agency;,in"order“to'establish.the factual basis for the
iuference,,and (2) defendant filed an affidaVit of the Director, =
. dated: February 10,,1969,,t0gether Wlth a motion for summary judg—
ment:. The: Cﬁurt rev1ewed ‘thé. Hélms affidavit and suggested that
.1t-m1ght be: amplifled 1n order to: clarify certain statements

therein.. ThHe-déféndant- and the. government agreed to obtain

B D LT S P, S

aanther affidavit from the Director to- clarify the questions . i

raiSediby;thezCOurt:( Atzthé;same héaring the Court Qirected
gihihtifffte;submiﬁiwriften:questiens} se-that more eerefui con—;n
siﬂeratibn;couidibe5giﬁenrtocthémtbdth by the Difeetor ana by thef' f
Cbnrit: , . o S _ - . j
OﬁnMarchLl9f,i969; plaintiff submitted thirty;five'qnes- -
tibnseon;wniehahefwishedftottaké:ihe depoeition of the Director.
fSﬁortlyjehereafferrdefendentiﬁiIed.ebjections £6 the pioposed ques-
tibnssandfan:additidnallaffiﬁa&it.of Ehe.Director, Qated April 3,

1969,. supplémenting .his :affidavit of February 10, 1969. The United -

States. filed a:statement on behdlf of the Director and the Central

Intelligence Agency, advising the Court that it would await the

ruling, of the Court as - to whatheér any of the proposed guestions




would be.allowed before determining whether or not it wouid.
. be.necessary for the Director to make an official‘claim.of

privilégecon.the_g:ound of secrecy with respect to any of the

informaticn. sought to be elicited. -

Oﬁ;Juhe26[;19é9}fa:formal hearing was held on defen-

e r——— — -

déntfsﬁobjectionszﬁd.théqugstibns. After argument, énd subject
to:éafurthérrfépoft_frbm thé.United'States as to whether the \
Director.would filé a clalm of pr1v1lege agaln t dlsclosure of
state:secrets with.respect“to;any of the proposed questions, and
réservmng ru;_ng :on.any such Clalm of pr1v1lege, the Court ruled-

1 o .
(IJ that- certaln questlons were within the scope of 1nqu1ry di-

2
rectedfby;thé:Cdurtﬂof:Appqals: (2) that two questions would

bhrreexamiﬁedfinrthéﬂlight:of;any response which the Director

miébttmaké:in;respgnse to:guestion:No. 4;.and (3) that defendant's
. . 3:. . . . '. . )
objéctidnsstorotnér .questions : should be sustained. . '

Of July.:16,7,1969,  the Court received a letter from J.

walter-Yeagléy, E&q., Assistant Attorney General of the United

Stateées; .advising :thé.:.Court that the United States opposed the
y saggestiéﬁ:that:aedepgsitiqﬁ:upon oral examination be taken of

théaDiiectGr;,andfthatisubjabr:to'the claim of pfivilége the Di~

rectorrwould ‘respond finswriting to the questions which the Court

hadruléd to:be ‘releévant, material and proper under the circumstances

ML wos. (3, (4), (5%, A9)s L(12), (15), (16), (17), (i8), (19),
A20), . (21), . (22) and “{29. . . :

37 Nes:i.(1),.(2), (6), A7), «8), (10), (11), (23), (24), .(25),  ~

277 N'cis;;-l. (x3) and "(14). . | . | S - - o |




Oh.September: 29, 1969, the Direcror responded in writing and

undér.oath.to:all.of.the.quesﬁions allowed by the Court. The

Direcfor:made.partialIanswers to.questions,(B)j (5) and (12),

andiwithlresppct:to'sachidfﬂthém stated.thaf as Directar of
_CéntrailIhteiiigeace,:hs:&etérﬁined that."'t would be contrary
to:tﬁb:iﬁterests of'the.security_of thebfqrelgn'xntcllzgence‘
'.act1v1tles of :'the Unlted ‘States to glve further 1nformat10n
on;the;matters“covered by_the.que stions, and formally asserted
the:priviiegsdfstatus:sf:suchfinformation. See footnote 4 for
VthbSe;questidns:aﬁdfanswsrs. .hII'other'quéstions were answéredj.

L

without: any ‘claim of: perlle*Q@H :

C 44/ "Qhestidn:3:. You.state categorlcally and conclu51vely that
the:zcounterintellidgence .officer referred to in paragraph 4 of
yoor: fiffhAffidavit ~had ‘a :certain assigned function and Wi s act-
ing: inaccorddnce with his prescribed duties. What was the "
fanction" and what were :the “prescribed duties" of the said counter-
intelligence:officer:with reference. to the statements made by Juri
Raus:against-.Eerik Heine? ' ‘

"Answerﬁ: A5 -stated in 'my Affidavit of February 10, 1969, the
counterintelligence:officex's :fuhction and duties, with reference
tozthe: statements madé by Juri-Raus concerning Eerik Heine, were
tb’safeguard ‘the :Agency's . 1ntclllgence sources developed w1th1n
Egtonian . emidgre :groups. . . o

"AscDirector:of {Central Irtelligence, I determine that 1t would
be:contrary ‘to:thé .interests .of ‘the securlty of the foreign intelli- .
gence:activitiés:of "thé {United States to give further information
as:rto:the. assigned ‘counterintelligence functions or the prescribed
datiés:of: the:counterintelligence officer referred to in paragraph
4z ofmy Affiddavit-of Fehtuary 10, 1969, and, accordingly, pursuant
to: the: authority vested 7in me as Director of Central Intelllgence,‘
IT formally. assert ‘the pr1v1leged status of such information and
respectfilly ‘décline- to glve further information in answer to
questlon 3

"Question 5:. Inrparagraph 5 of your fifth Affidavit, you allege:
that the entire matter was reviewed by you in December of 1954,
and’ " then .as-Députy Director with rasponsibility for all Agency
counterintelligence overations, you ratified and approved the action
taken by the counterintelligence officer who instructed Jurl Raus
to’warn me: bgrs of the Estonian emigre groups that Eerik MHeine was

assxgnedz




-

on.Qctc & 17, 1969, another formal L. ring was held,

,ét:wﬁiéh%plainﬁiff'préssed his:requqst'to take the Qfal deposi~

. tibn:ofﬁthe.Director; and. defendant argqed‘that the answers
tb:thé.writfenninterrogétoriesIgaQe all the information which
could ‘be: obtalned by an oral dep051tlon, because the three
claims: of. przvmlege Qould have to be sustalned on Oral dcpos;tloﬁs{
| rThe}C0urt.repeatedly-asked counsel for plaintiff what |
ihfbrmation.they,wished to 6btaih in‘addition to.that inciuded ‘\n

iﬁmthé.Director{sLaffidavitsf'particula;ly the. affidavits of

447 (continued)

az Soviet:Ifitelligence .Operative, a KGB agent. What prior autho-
_rizat-ion; . instruction.and leégal statutory authorlty did the

- mentiéned’counterintelligence. officer have for taking his stated
action .prior: to:your:subsequent ratification?

"Ahswer.. Inrparagraph’'4 .of my Affidavit of Pebruary 10 1969,
IIstated’ that:thea:counterintelligence officer responsible .for
saféguarding;sources :of ‘intelligence developed within Estonian
emigre.groups, .acting . in.accordance with his prescribed duties,
inbstructéed "Juri Raus ;to warn .members of Estonian emigre groups
that.Eerik :Héine:wasra:Soviet intelligence operative, a KGB agent.

"AscDirector .of ‘Central Irtelligence, I determine that it
would’be:contrary to:thé .interests of the security of the foreign .
intelligence-activities ;of the. United States to give further in-
formation:concermning thé prior:authorization or instruction to
the: counterintelligence .officer referred to in paragraph 5 of my .
Nffidavit-of ‘Febiuwary 10, 1969, other than that provided in my
answer:toidquestion 3/ .and, accordingly, pursuant to the authority -
vested in'me:as:Director .of :Central Intelligence, I formally - -
assert.:the:priviléged ‘status .0f such information and respectfully &n
décline:to:give . furthér .information in answer to guestion 5."

o e
4..5"3.&

. , _ N @?imu
neyr R e : ) ' gﬁ“wﬁa
Question:l2. . What was the grade and salary of the counter- ki

intelligence:officer refexred to in paragraph 4 of your fifth
Affidavitat-the:time -hé "instructed Juri Raus to warn members
of the-Estonian. emigre .groups that Eerik Heine was a Soviel in-
telligence:operative, .a:KGB: -agent? ‘
"Ahswer.. A& stated i my answer to que tion 9, the counter-

intelligence officer in question was, 'at all times complained
of;.ar full-time. staff -employee of the Agency. He was paid annual
compensation at .a:rate in accordance with the Classification
Act. Amendrznts of "1962, ' _

" "As:Director of Central Intellicence, I determine that it would
be' contraryv Lo tho interests of the securityv of the foreign intelli-
gence zciivities of ths United States to give any informztion




beruary,io, 19651;n6 April- 2, 1969, aﬁd in his answers to those
ihterrogatoriQS'éhich the Coﬁrt iéquired him to answgr; .A;;de
from the matters. on wﬁich'the Director claimed privilege, counsel
fbr;ﬁlainﬁiffs,éiq'hot.suggcst any other questiops, but élécted
to:standfon“tﬁe'reéo;df.'Tﬁiszcéurt, the#efore, must detgrmine
(l)-whéthérrt?e”claims §f3pqivi1egé &sserted by the-birector
with respect to thiee questioné were properly assefted} aﬁd (2)

whether: the: facts stated in .the affldav1ts and answers to 1nterroga—'

torm5 neet . the requlrements specxfled by the Fourth CerUlt for

theeentry;ofia;summary_]ngment._ See 399 F 24 at 791, quoted

aboves.

The Dlrector s a££1dav1t of Pebruary 10 1969 ‘read

Jifrpertinent. part as followo (the matter in 1ta11cs in paragraph

'

44was:addéd by the -affidavit. of: Aprll 2, 1969): . o :

. "3:. Ori:those occasions specified.in para- o '
graphs 57 6 and. 7 'of the complaint. filed in this - o
actiocn;. ,as :a:Députy Director of the Agency, I : .
was:charged by thé Director of Central Intelli-
gence,. with the. specific responsibility, among
‘others,; ,for :thé. conduct of the Agency's counter-
intelligence operations, the purpose of which
iscto:protect:intelligence activities, sources -
and ‘methéds :against the. 0pe1atlons of foreign
1nte111gence snrulces. :

"g¢. Prior to: November 9, 1963, -this Agency
through’ confidential intelligence sources avail-
ablé:to:it received certain information concerning - i
Eerik Heéine which was analyzed and evaluated by :
counterintelligence officers responsible to me,” - - Vo

47 (continued)

regarding the grade and salary of the counterintelligence officer
in guestion; andf,acco:dihglyt pursuant to the authority vested ‘ i
in me:as Director 'of Central Intelligence, I formally assert the - |
pri»ilecnﬂ'status of such information and reqoﬂctfullv dﬂcllng to . i
give further information in answer to guestion 12.




- who ‘reached the conclusion that Eexik Heine was
a:dispatched Soviet intelligence operative, a

KGB . agent, . In the performance of his assigned
counterintelligence function, the counterintelli~
- gence officer responsible for safeguarding sources
of ‘intelligence developed within Estonian emigre
groups, acting in accordance with his prescribed
duties,  instructed Juri Raus {o warn members of
the:Estonian emigre groups that Eerik Heine was
a:Soviet intelligence operative, a KGB agent.

THe -counterintelligence officer referred in the
second sentence of the said paragraph 4. was one
-of.the counterintelligence officers referred to
ird-thé first senitence of that paragraph. :

,/ - . ° .
"5, . After 'initiation of the present suit,
the:entire matter was reviewed by me perscnally
as:a :Deputy Director of the Agency. In December

E&ﬁ%&@ . 1964b_acﬁing_in my capacity as the said Deputy -
7] Director with responsibility for all Agency counter-

intelligence operations, I ratified and approved
thé :action taken by the counterintelligence officer
who tinstructed Juri Raus to warn members of the |
Egtonian emigre groups that Eerik Heine was a
Séviet ~intelligence operative, & ¥GB agent. In so
ratifying -and approving, I acted pursuant to the
authority vested in me by the then Director of
Céntral Intelligence. In my present capacity as
Director of :Central Intelligence, I now affirm
that-.appropriate authority was vested in the said
Deputy Director by the then Director of Central
Intelligence to authorize, approve, or ratify the
~ instructions .given to Juri Raus. The several affi-
~dawitis which I ‘hdve provided the Court in this
matter; .in my capacity as the Deputy Director of
Céntral Intelligence, were intended as ratification
"and ‘approval . ‘of. said instructions.

"6s, Aside from identifying my participation
inrthe :Agency decisions concexning Eerik Heine,

. assgset .forth herein, I have determined, pursuant
‘towmy statutory responsibilities as Director of
Céntral Irntelligence, that it would be contrary
tozthe beést interests of the United States to dis-

‘ckxose .thé identilty of the counterirtelligence v

officer who.instructed Juri Raus as Zescribed in
paragraph .4 -héreof, since such disclosure could
“either:destroy his utiiity to the Agency or pose
‘atserious hazard to his safety.”

The answers'to'interrogatories which the Court required

the Difector.to answer ‘gave in greater detail the information

contained "in the affidavits. The three questions with respzact




those.questions are .set out in footnote 4 above.

: byga:sﬁbbrdinate official lof thé Agency; authorized to do so,

Awouldfbé'sﬁfficient*

to:which! the Director claimeéd privilege and his answers to

1.. Those cldims of privilege mﬁSt be sustained ' .

undér:the . rulé anncunced in Urited States v, Reynolds, 345 U.S.

- 17,7-8; ,quoted ‘and ‘followed by the Fourth Circuit in section I

of its opinion:in. this.case,” 399 F.2d at 788.

2., The Director's affidavit, quoted above, supported i

by -his answers to.interrogatories, shows: - BV

{a) - thaf:fhé:instructions o Raus were given
g : : '

éndiactiﬁg;iﬁuthégcourse.Qf,hisip:escribed duties and not by an

-

unauthorized junderling; and. .
()., that.Helms,: as Deputy Dlrector of the Agency

inr December,,l964 was :authdrized. to and did ratlfy and’ approv%?“ﬁmm-

}
- g,
IE 1s~unnecessary tor con51der whether the re;terataﬂ&gﬁg E

- - m‘ll

app;ovalnof:the:1nstxuctnons;by;Helms as the present‘Dlrector

‘Hav1ng made ithe. addltlonal lzmlted 1nqu1ry dlrected

,by “the: Fourth Clrcult, thls Court c6§ZIGaes that summary judg- . Fhmmﬁ%

: s T
ment: should ‘b ;entered for ths. defendanta B - !fﬁim
£ %5

.-"7-’\

.\.«:/‘ /’1 / '/‘/-/% ///

Chlnf Judge,.U S. District COurt
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