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9 December 2007 =

VIA FACSIMI

Scott A, Koch

Central Intelligence Agency
Information and Privacy Coordinator
Washington, D.C. 20505

Re: FOIA Request — Destruction of Interrogation Video Tapes

Dear Mr. Koch:

This is a request on behalf of The James Madison Project under the Freedom of B
Information Act, 5 U.S.C. § 552, et seq., for copies of any and all:

(a) records pertaining to the 2005 destruction of videotapes of the interrogations
of Zayn Abidin Muhammed Hussein Abu Zubaida (a'k/a Abu Zubaydah) and

Abd al-Rahim al-Nashiri — please refer to the enclosed newspaper articles for
‘spelling variations; ‘ ‘ ‘

(b) records, including correspondence, created after September 11, 2001, with
Members of Congress or its Committees, The 9/11 Commission (*National
Commission on Terrorist Attacks Upan the United States™) or the Department
of Justice about (1) the existence of videotapes of interrogations of terrorist
suspects; (2) requests for access to videotapes of interrogations of terrorist
suspect; (3) wamings or instructions not to destroy any videotapes of - -
interrogations of terrorist suspect; and/or (4) any investigation into your
Agency’s destruction of the tapes identified in (a); ‘

“Browledge will forever gobern (gnorante, ank a people who mean to be their vinn Gobernors,
nrust arm themselbes Wwith the polver knolplebge gites.”

Fames Mlabizson, 1822
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(c) records of interrogatory or document production requests, or any records
discussing CIA responses thereto, received as part of any criminal
prosecutions that sought acknowledgment of the existence and/or copies of
videotape interrogations of terrorist suspects since September 11, 2001;

(@) records of Freedom of Information Act requests received by your Agency
after September 11, 2001, for copies of any records pertaining to videotape
interrogations of terrorist suspects; and :

() records pertaining to.(a) that specifically reflect the identity of the attorney
within your Agency’s Office of General Counsel who approved the
destruction of the videotapes and any records setting forth the policy or legal
~analysis underlying that conclusion.

You are specifically directed to ensure e that searches are conducted of the Ofﬂce of
General Counsel, Office of Inspector General, Office of Legislative Affairs, and the
National Clandestine Service.

We are hereby requesung a waiver of all fees. The James Madison Project is 2 non-
profit organization under the laws of the District of Columbia and has the ability to
disseminate information on a wide scale. Stories concerning our activities have received
prominent mention in many publications including, but not limited to, The Washington
Post, The Washington Times, St. Petersburg Tribune, San Diego Union Tribune,
European Stars & Stripes, Christian Science Monitor, U.S. News and World Report,
Mother Jones and Salon Magazine, Our website, where much of the information received
through our FOIA requests is or will be posted for all to review, can be accessed at _
http:/iwww. jamesmadisonproject.org. Prior requests submitted by our organization have
all received fee waivers.

We are also asking for expedited processing. The 1996 amendments to the Freedom
of Information Act permit expedited processing when a “compelling need” exists. See
5U.S.C. § 552 (a)(6)(EX). Specifically, “compelling need” means “with respect to a
request made by a person primarily engaged in disseminating information, urgency to
inform the public concerning actual or alleged Federal Government activity.” Id. at § 552
(2)(EYE)V)(1I). The CIA bas adopted internal regulations governing expedited
processing and has determined that a “compelling need” is deemed to exist where the
“request is made by a person primarily engaged in disseminating information and the

“&notvledge toill foreber gobern ignorance, anb a peap!r tufo mean o be tﬁm olun Sopernory,
mugt arm thenseltes ith the polver knotwledge gives,”
Sames filadivon, 1822




12/89/2807 23:84 2023305618 ‘ MARKZAID PAGE 84

The Jautes Mabigon Project

information is relevant to a subject of public urgency concermng an actual or allcged
Federal govermment actlvny " Seg 32 C.F.R. § 1900.34(c)(2).

There can be no question that the information sought would contnbute to the public’s
understanding of govemment operations or activities and is in the public interest. Over
the course of the Global War on Terror (“GWOT*), numerous documents from a host of
executive branch agencies have been released, detailing the legal and policy
considerations that have formed the basis for discussions on a wide-range of national
security policies, One example was the DOJ’s disclosure of memoranda that originated
in its Office of Legal Counsel and which formed a critical component of U.S. policies
concerning detention of terTorist suspects. Given the highly-publicized nature of this
particular controversy and its relation to the ongoing dispute over the CIA’s “enhanced
interrogation techniques”, such as water boarding, detailing the span of arguments
considered prior to the decision to destroy the tapes and the investigation afterwards will
clearly contribute to the public’s understanding of government operations or activities.

With respect to expedited processing, as explained above, JMP has been and
continues to be primarily engaged in disseminating information on a wide scale and
clearly falls within the scope of the statute. A “compelling need” exists due to the
critically important political and legal questions that are clearly implicated by the
decision to authorize the destruction of these tapes. As has been noted in numerous press
reports the CIA claims that the tapes were destroyed because “they were no longer of
intelligence value and not relevant to any internal, legislative or judicial inquiries.” This
conclusion has been disputed by several Members and staff of the 9/11 Commission to
include its Co-Chairman Lee Hamilton, its General Counsel Daniel Marcus and its .
Executive Director Philip Zelikow, alt of whom have publicly stated that the tapes would
have been relevant and applicable to the Commission’s request for materials and that
withholding evidence being sought in a fact-finding investigation might have constituted
obstruction of justice. The CIA statements have also been challenged by various
Members of Congress.

Moreover, the tapes were potentially responsive to at least one court discovery order
set down on November 3, 2005 by U.S. District Court Judge Leonie Brinkema in the trial
of Zacarias Moussaoui; that order sought confirmation of the existence or non-existence
of “video or audio tapes” of Al-Qaeda detainees in U.S. custody and the government
denied that it had video or andio tapes of the intetrogations. Not only.does the destruction
of the tapes have the potential to serve, either by appearance or in reality, as evidence of
inappropriate or unlawful efforts by the CIA to dcstroy evidence, but it also raises the

“Rnotuledge toill loreber gobern ignorante, and & peap!e tofio mean to be their oty Soberiars,
must arm themselbes With the polver knotolelge g:bn' :
Fames Madigon, 1822




12/839/2887 23:84 202330856140 MARKZAID PAGE

The Janres Aadison Project

possibility of whether the CIA and its officials, particularly those within its Office of

. General Counsel, knowingly and willingly obstructed justice. It goes without saying that

potential criminal actions by the CIA and its officials are “relevant to a subject of public
urgency” and therefore satisfy the “compelling need” standard.

The Department of Justice and the CJA’s Office of InSpector General have alrcady
opened separate inquiries into the destruction of the tapes, and Congressional hearings
are likely on the subject as well.

I have enclosed numerous copies of news articles and editorials from The New York

Times, The Washington Post, Los Angeles Times and other publications, as well as a list

of selected newspaper articles - just as an example — demonstrating the wide-spread
world-wide interest in the topic. The topic has, of course, also widely been discussed by
television news programs and commentators as w¢ll as rampantly throughout the Internet.

The CIA is required by law to respond to this request within 20 working days.
However, the CIA is required to issue a determination on the request for expedited
processing “within 10 days after the date of the request.” 5 U.S.C. § 552 (a}(6)(E)Gi)(I).
Therefore, the CIA’s response is due on or before December 20, 2007. Failure to timely
comply or issue a favorable decision will result in the filing of a civil action against your
agency in the United States District Court for the District of Columbia. Please note that
the denial of expedited processing should not interfere with the normal processing of
these requests.

If you deny all or part of this request, please cite the specific exemptions you believe
justifies your refusal to release the information or permit the réview and notify us of your
appeal procedures available under the law. In excising material, please “black out” rather
than “whne out” or “cut out”. '

Your cooperatlon in this matter would be appreciated. If you wish to discuss this
request, please do not hesitate to contact me at either (202) 498-0011 or my law office at
(202) 454-2809.

“Knolledge Wil foreber govern (gnorante, and & people Wwho mean Lo be their ot Gobernors,

must arm themselbey i) the power Enollebge gites.” ,
S Faneg Mabison, 1822
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Finally, please have all return correspondence addressed specifically to my attention
to ensure proper delivery.

gxgcutive D

Enclosures

“Enotoledge il foreber gabern (grorance, and 4 people wha mean to be their vion &avernors,
must arm themselbes twith the polver knololedge gikes.”

Fames Aladison, 16822
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HEADLINE: CIA Destroyed Videos Showing Interrogations;
Harsh Technigques Seen in 2002 Tapes

BYLINE: Dan Eggen and Joby Warrick; Washington Post Staff Writers

BODY:

The CIA made videotapes in 2002 of Iss officers administering harsh interrogation techniques to two al-Qaeda sus- -
pects but destrayed the tapes three years later, C1A Director Michae! V. Hayden said yesterday.

Captured on tape were interrogations of Abu Zubaydah, a close associate of Osama bin Laden, and a second high-
Jevel al-Qaeda member who was not identified, according o two intelligence officials. Zubaydah has been identified by
U.S. officials familiar with the interrogations as one of three al-Qaeda suspects who were subjected to "waterboarding,”
a technique that simufates drowning, while in CIA custody.

The tapes were made to document any confessions the two men might make and to serve as an intema) check on
how the interrogations were conducted, senior intelligence officials said.

Al the tapes were destroyed in November 2005 on the order of Jose A, Rodriguez Jr., then the CIA's director of
clandestine operatlons, officials said. The destruction came after the Justice Departmont had told a federal judge in the
case of al-Qaeda operative Zucarias Moussaoui that the CIA did not possess videotapes of & specific set of interroga-
tions sought by his attomeys. A CIA spokesman said yesterday that the request would pot have covered the destroyed
tapes. : ‘ -

The tapes also were not pravided to the Sept. [1 commission, the independent panel thax investigated the 2001 ter-
rorist attacks on the World Trade Center and the Pentagon, which demanded a wide array of material and relied heavily
on classified interrogation transcripts in piecing together its narrative of events.

The startling disclosures came on the same day that House and Senate negotiators reached an agreement on legisla-
tion that would prohibit the use of waterboarding and other harsh interrogation tactics by the CIA and bring intelligence
agencies in line with rules followed by the U.S. military,

The measure, which needs apprbval from the full House and Senate, would effectively set a government-wide stan-
dard for legal intcrrogations by explicitly outlawing the use of simulated drowning, forced nudity, hooding, military
dogs and other harsh tactics against prisoners by any U.5, intelligence agency.

The proposed ban sets the stage for a potentia) election-season standoff between congressional Democrats and the
Bush administration, which has fought vigorously on Capitol Hill and in the couns to preserve intelligence agencies'
ability to use aggressive interrogation techniques against terrorisim suspects.

White House spokesman Tony Fratto warned that the administration had threatened 1o veto similar legislatioh pro-
posed in the House. :
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" In a note to agency employees yesterday, Hayden smd that the dec;sion 1o destroy the videotapes was made to pro-
tect the identities of CIA officers who were clearly identifiable on them.

"Beyond their lack of intelligence value « as the j interrogation sessions had already been exhaustively detailed in
written channels -- and the absence of any legal or internal reason to keep them, the tapes posed a security risk," Hayden
said. “"Were they ever to leak, they would permit identification of your CIA colleagues who bad served in the program,
exposing them to and their families to retaliation from al-Qaeda and it sympattuzers "

Hayden said he decided to discuss the tapes publicly because of noews media interest and the posstblluty that "we -
may see misinterpretations of the facts in the days ahead.” The New York Tigres said on its Web site that it had in-
formed the CIA on Wednesday night that it was preparing a story about the destroyed tapes.

Agency officlals declined to describe the contents of the tapes, but knowladgeable U.S. officials said they depicted
howrs of interrogations of the two men, both of whom were subjected to aggressive interrogation methods. Whether the
tapes show waterboarding or any other specific techniques is not ¢lear.

The existence of the tapes was revealed 1o congressicnal oversight committees, and Congress was also informed
about the decision 10 destroy the tapes, two senior intelligence officials said. The CIA was headed by forrner GOP con-
gressman Porter J. Goss at the time,

But Sen. John D. Rockefeller IV (D-W.Va.), chairman of l.he Senate intelligence committes, said in a slatement last
night that lawmakers did not learn about the destruction of the tapes for another year,

"While we were provided with very limited information about the existence of the tapes, we were not consulted on
their usage nor the decision 10 destroy the tapes," Rockefeller said.

Civil liberties advocates denounced the ClA's decision to desu-oy the tapes, saying the agency should have known
by 2005 that the actions depicted on them were potantially the subject of litigation and congressional investigations.

Jameel Jaffer, a nationa) security lawyer at the American Civil Liberties Union, said the tapes were destroyed ata
time when a federal court had ordered the CIA to comply with a Freedom of Information Act request by the ACLU
seeking records related 1o interrogations.

"The CIA appears to have deliberately destroyed evidence that would have allowed its agents to be hefd account— -
able for the torture of prisoners,” Jaffer said. “They arc tapes that should have been released to the courts and Congress,
but the CIA apperently believes that its agents are above the law."

Whether the agency faces potential legal jeopardy depends on nmmg - specifically, whether mvesﬁgauons into the
interrogation practices had been launched when the tapes were destroyed, said A. John Radsan, a forroer federal prose-
cutor and CIA assistant general counsel.

"Once an investigation has begun -- whether it's an attorney general or an inspector general investigation -- it's
much more problemaric to have destroyed any kinds of documents or tapes that fall within the scope of the investiga-
tion,” Radsan said, .

U.S. District Judge Leonie M. Brinkema of Alexandria ordered the CIA in 2003 to tum over fapes of terrorists
whose testimony might be relevant to Moussaoui's defense. Moussaoui briefly trained to become one of the hijackers in
the Sept. 11 attacks but was taken into custody before they occurred. ‘

. The Justice Department revealed in a letter to Brinkema and an appeals court judge in October that the CIA's previ-
. ous claims bad been wrong and that it had found two videotapes and one audiotape of unidentiﬁed detainee interroga-
tions. Those tapes still exist, prosecutors said in a court filing, .

Cl1A spokesman Mark Mansfield said the tapes acknowledged by Hayden "did not involve anyone judged relevant
by the court in the Moussaou] proceedings.”

Mansfield also said that the CIA did not withhold evidence from the Sept. 11 commission, contending that its
members did not ask specifically for tapes. "The tapes were destroyed only when it was determined that they were no
longer of intelligence value and not relevant to any intemal, Jegislative or judicial inquiries,” he said.

Zubaydah was captured in March 2002, becoming the first of the “high-value” detainees in CIA custody apd the
first to be subjected to harsh interrogation methods, which included sleep deprivation as well as waterboarding, Zubay-

I
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dah, who was shot and gravely wounded during his caprure, later became "defiant and evasive," according to Hayden,
leading to the decision to apply more aggressive measures.

Hayden said the methods shown on the videotapes were legal under guidelines approved by the Justice Department
and the Bush administration, and he said the interrogarion provided “crucial information.” ,
Intelligence officials have acknowladged that the CIA used waterboarding on three pnsouers after the 2001 attacks
but say the agency stopped the practice in 2003. The technique was revived as a politieal issue in recent months dunng
the confirmation process for Atomney General Michael B. Mukasey, who refused to say whether waterboarding is con-
- sidered torture under U.8. law. Most Senate Democrats voted against his nomination es a result, giving Mukasey the
lowest leve| of Senate support of any attarney general in the past half-century.

The waterboarding ban was added to the 2008 intelligence authorization bill through an amendment offered by one
of the few Democrats to support Mukasey, Sen. Dianne Feinstein (0-Calif.). Under the amendment, no prisoner in 1.8,
custody "shall be subject to any trearment or technigue of interrogation not authorized by the Umted States Army Field
Manual."

The Army field maﬂual on interrogations was amended last year to explicitly probibit eight aggressive and contro-
versial imerrogation tactics, including some methods used on milltary prisoners at the Abu Ghraib detention facility in
Iraq and the military prison at Guantanamo Bay, Cuba. The manual also singles out the use of waterboarding.

"The national debase over torture will end if this amendment to place the CLA under the Army Field Manual be-
comes Jaw," Feinstein said in a statement.

But Sen, Chnstopher S. Bond (R-Mo.) accused Democrats of trying "to kill an important tool in our efforts to fight
terror.”

Staff writer Walter Pincus and staff researcher Julie Tate contributed to this report.

L OAD-DATE: December 7, 2007
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HEADLINE: The Torture Tapes;
The CIA may have destroyed evidence of crimes.

BRODY:

WHEN IT destroyed at least two videotapes of the interrogation of captured al-Qaeda operatives, the Central Intel-
ligence Agency may have ¢liminated evidence of criminal activity. Abu Zubaida, one of the two detainees whose ques-
tioning was taped, is known to have been subjected to waterboarding. The United States has prosecuted as criminals
practitioners of that ancient torture technique for more than a cenmury. Political appointees in the Justice Department
prepared a notoriously twisted brief in 2002 justifying this barbaric practice as Jegal. But by 2005, when the tapes were
destroyed, the White House had been forced to repudiate that “torture memo" and the ClA had stopped waterboarding
under pressure from Congress. At the time, multiple investigations of the ilisgal abusc of prisoners were underway.

In that context, C1A Director Michael V., Hayden's assertion that the tapes were purged because of concerns they
would leak and be used by al-Qaeda to track down interrogators is not credible. The CIA is skilled at keeping secrets
 and protecting agents without destroying valuable materisl. It is far more plausible that CIA officials eliminated evi-
dence that could have been used to hold interrogators accountable for illegal acts of torture - as well &s the more senior
administration officials whe ordered or approved those acts. '

Gen. Hayden's account of the tapes, which apparently was hastily prepared after the New York Times inquired
about them, also asserts that top congressional leaders and committees were informed of the tapes' existence and of the
decision to destroy them. This was quickly contradicted by a parade of Republicans and Democrats who said they were
fiot told about the tapes' destruction in advance. Rep. Jane Harman (D-Calif ) said she wamed in a 2003 letter against
the destruction of any videotapes. The exccutive director of the Sept. 11 commission said it asked the ClA for such ma-
terial in 2004 but did not receive it.

Congress has already immunized CIA staffers for the acts of torture they may have committed against al-Qaeda
prisoners. But destructjon of the evidence could still be a crime. Sen. John D. Rockefeller IV (D-W.Va.) said Thursday
that the Senate intelligence committee he chairs has asked "for'a complete and accurate chronology of events related to
the tapes, including how the tapes were used, when and why they were destroyed, who was notified of their destruction
and when, and any communication about them that was provided to the courts and Congress." Attorney General Mi-
chael B. Mukasey, who promised Congress he would uphold the law in just this sort of case, should order a criminal
inquiry by the Justice Department. '

In the meantime Congress must act to ensure that the CIA will no longer practice torture. On Wednesday a confer-
ence comittee approved an amendment to an intelligence fnding bill that would require that the recently revised
Army interrogation manval, which bans waterboarding and other torture methods, apply to detainses held by U.S. intel-
ligence agencies..Many senjor military commanders -v including, most recently, Gen. David H. Petraeus -- have sajd
that the techniques in the manual have proven effective in obtaining intelligence and that harsher methods are counter-
produgtive, Senators who have trumpeted their faith in Gen. Petraeus's judgment in Irag should listen to this counse! as
well.
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Democratic lawmakers yesterday angrily demanded a Justice Department investigation into the CIA's decision to
destroy videotapes of harsh interrogation tactics used on two tefrorism suspects,

The White House said that President Bush was unaware of the tapes or their destruction until this week, but admini-
swation sources acknowledged last night that longtime Bush aide Harriet E, Miers knew onhe tapes' cx:stence and told
CIA officials that she opposed their destruction. .

~ The Senate intelligence committee also announced the start of its own probe into the deslroyed videotapes, said
* Chairman John D. Rockefeller [V (D-W.Va.).

"We do not know if there was Intent to obstruct justice, an attempt to brevent congressional scrutiny, or whether
they were simply destroyed out of concemn they could be leaked," Rockefeller said. “Whatever [ha intent, we must get to
the bottom of it."

The uproar in Congress followed Thursday's disclosure by CIA Director Michael V. Hayden that the agency had
videotaped the interrogations of two al-Qacda suspects in 2002 and destroyed the tapes three years later. Hayden and
other officials said one of the detainces was Abu Zubaida, a close associate of Osama bin Laden,

The other was identified last night by a knowledgeable U.S, official as Abd al-Rahim al-Nashiri, who was captured
in November 2002 in the United Arab Emirgtes. Nashiri complained earlier this year, in documnents filed for his military
tribunal hearing at Guantapamo Bay, Cuba, that he had been tortured into confessing ro various terrorist acts and plots.
Several alleged acts of torture are redacted from the document.

It is not clear which tactics are shown on the videotapes. Abu Zubaida has been identified by intelligence officials
as one of three derainees subjecred to waterboarding, an aggressive interrogation technique that simulates drowning,

Hayden said in a lewer 10 CIA personne] that the decision to destroy the tapes was made out of concern that interro-
garors could be identified if the tapes were leaked.

But Demaocratic lawmiakers, defense lawyers and civii liberties advocates scoffed st that explanation yesterday, ar-
guing that the disclosure suggested an attempt by the CIA to cover up possibly illegal conduct in the face of specific
‘requests for records, including video or audio tapes, from federal courts and from the independent commission that in- -
vestigated the Sept, 11 attacks.

Senate Majority Whip Richard J, Durbin (D-Ill.) urged Attomey General Michael B. Mukasey in a letter yesterday
1o investigate “wherher CIA officials who destroyed these videotapes and withheld information about their existence
from official proceedings violated the law." ‘
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Justice spokesman Dean Boyd sald the department was reviewing Durbin's request but had no other comment.

Sen. Carl M. Levin (D-Mich.) called Haydeh's reasoning a "pathetic excuse” and said, *“You'd have to burn every
. other document at the CIA that has the Identity of an agent on it under that theory."

Democrats and the administration also clashed over the extent of briefings provided to Congress about the tapes.

The CIA says the Senate intelligence commirtee, for example, was first told of plans to destroy the tapes in Febru-
ary 2003 and was then informed during a closed hearing in November 2006 that the destruction had been carried out.

But Rockefeller said his panel "has located no record of either being informed of the 2003 CIA decision or being

notified late fast year of the tapes having being desroyed.” A review of a transctipt of the November 2006 hearing also -

makes no mention of destroying tapes, Rockefeller said.

On the House side, Rep. Jane Harman (Calif.), who was previously the ranfcmg Democrat on the House intelligence
committee, said she wamed the CIA's general counse! after a classified brxeﬁng in 2003 not to destray eny videotapes
 related to the agency's “enhanced interrogation program.”

CIA officials said the agency never turned over the videotapes to the Sept. 1] commission because the panel did not
specifically request themn. But several members and staffers, including the panel's Republican ¢o-chairman, disputed
that claim yesterday and said the C1A's fajlure to disclose the tapes was in defiance of commission demands.

*That just doesn't hold water, because we asked for everything," said former New Jersey govermnor Thomas H,
Kean, who was the panel's co-chairman. "They told us we had everything they had on the detainess. . ., You don'tex- -
pect not to be told the truth, but we weren't told the truth."

The panel's former general counsel, Danie! Marcus, said CIA representatives told the commission that wdeotapes
and interrogation transcripts did not exist for detainees linked to the 2001 astacks.

White House press secretary Dana Perino told reporters that Bush "has no recollection of belng made aware of the
tapes or their destruction” before he was briefed on the issue by Hayden on Thursday.

Perino said she could not rule out other White House involvement in the decision because she had asked only the
president about it. The ClA is reviewing the case with help from White House lawyers, she said.

Miers was White House deputy chief of staff for policy when she was informed of the CIA's intention, admlmstra-
tion sources said. She told the CIA that she opposcd destroying the tapes, the sources added.

CIA officials have said that Joze A. Rodriguez Jr., then the director of clandestine operations, ordered their destruc-
tion in November 2005, and administration sources said last night that Miers, who was then White House counsel,
learned of the order after it was carried out. News of Miers's knowledge was reported last night by ABC News.

A White House spokesman had no comment when asked about Miers and the tapes.

In separate letters to Mukasey and Hayden, House Judiciary Committee Chairman John Conyers Jr. (Mich.) and
other commimee Democrats said that "withholding of evidence sought in fact-finding or criminal investigations could
amount to obstruction of justice."

The lawmakers also asked whether the Justice Department reviewed or npprbved of the destroying the tapes.

In the case of al-Qaeda operative Zacarias Moussaoui, prosecutofs revealed in October that the CTA had discovered
_two videotapes and one audiotape of detainee interrogations, after saying that no such tapes existed. CIA officials say
the tapes that were destroyed were not related to Moussaoui's request for material relevant to his case, however,

Abu Zubaida's interroganon played & role in the case against another alleged al-Qaeda operative, Jose Padilla, whe .
Is set to be sentenced in Miami early next year on tesrorism charges.

Staff writers Peter Baker and Walter Pincus and staff researcher Julie Tate contributed fo this report,

12
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HEABDLINE: Justice, CIA Begin Videotape Inquiry;
Spy Agency Asked to Preserve Evidence Related to Destroyed Interrogation Records
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BODY:

The Justice Department and the CIA announced yesterday that they have started a preliminary i mqun'y inte the
CIA's 2005 destruction of videotapes that depicted harsh interrogation of two terrorism suspects.

The announcement follows congressional demands Friday For an investigation into the CIA's action despite warn-
ings from the White House and congressional leaders to preserve the tapes.

CIA Director Michael V. Hayden disclosed the destruction of the tapss Thursday in a letter to his staff, telling them
that the identities of the interrogators inthe 2002 sessions needed to be protected. Some lawmakers have rejected that
explanation.

In a letter sent yesterday, Kenneth L. Wainstein, assistant attomey general for the Justice Department's national se-
curity division, wrote to CIA General Counsel Jobn A. Rizzo to conﬁrm the inquiry and asked the CIA to preserve evi
dence and doocuments,

Wainstein indicated in the Jetter that he will be working with the CIA inspector general's office to determine
"whether u further investigation is warranted.” .

"Based on our recent discussions, I understand that your office has already reviewed the circumstances surrounding
the destruction of the videotapes, as well as the existence of any pending relevant investigations or other preservation
obligations at the time the destruction occurred,” Wainstein wrote to the CIA.

Also yesterday, anomeys for a detainee who had been in CIA custody for three years released documents in which
they asked a federal court to prevent the U.S. government from destroying evidence of his torture. The filing, on behalf
of Guantanamo Bay detainee Majid Khan, one of 14 “high-valuc detainees” brought to the ruilitary prison from secret
sites in other countries, came a week before the CIA acknowledged that it had destroyed the interrogation videotapes.

Officials and sources have identified the two terrorism suspects on the tapes as Zayn Abidin Muhammod Hussein
Abu Zubaida, a close associate of Osama bin Laden, and Abd al-Rahim al-Nashiri, who was captured in the United
Arab Emirates in 2002. ’

It is not clear which aggressive tactics are shown. Intelligence officials have identified Abu Zubanda as one of three
detainees subjected to waterboarding, an aggressive technique that simulates drowning. Nashiri complamed this year int
documents filed for 2 hearing at Guantenamo Bay that he had been tortured into confessing to various terrorist acts and
plots. ,

* Hayden said in a statement released yesterday that the CIA will cooperate fully with the joint inquiry. "l welcome it
as an opportunity to address questions that have arisen over the destruction back in 2005 of vndeotapes," he smd Wain-
stein requested a meeting with C1A officials early this week
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* Sen, Charles E. Schumer (D-N.Y.), 1 member of the Judiciary Commiteee, praised the inquiry as "the kind of guick
Tesponse the nation expects and deserves from an attorney general who puts the rule of law first,” adding: "Itiszre-
freshing change." Schumer was referring to recently confirmed Attomey General Michael B. Mukasey, who stucceeded
Alberto R. Gonzales. '

Members of the House and Senate intelligence commitiees said they either were upaware the tapes existed, had
never been briefed about their destruction or had wamed the C1A not to destroy them, '

Bush administration sources said that then-White House Counsel Harziet E. Miers knew of the tapes and told the
CIA she opposed their destruction. Rep. Jane Harman (D-Calif.), said she warned the CIA’s general counse] after a clas-
sified briefing in 2003 not to destroy any videotapes of its "enhanced Interrogation program,” :

Lawyers with the Center for Constitutional Rights who represent Khan said they fear that the CIA and other U S,
agencies could also destroy evidence in their client's case. They argue in a 24-page filing with the U.S. Court of Appeals
for the District of Columbia Circuit that Khan was subjected 10 systematic torture.

"Absent a preservation order, there is substantial risk that the torture evidence will disappear,” the lawyers wrote in
their Nov. 29 filing. The filing was part of an appeal of a military tribunal's finding this year that Khap is an "enemy
combatant." Such appeals are dllowed under U.S. Jaw, : ‘ . :

The U.S. government alleges that Khan, 27, who grew up in the Baltimore area and was arrested in Pakistan in

March 2003, was part of the al-Qaeda terror network and was scouting ways to attack the United States while living
here. ' '

Khan alleges that after his arrest he was "subjected to an aggressive CIA detention and inferrogation program nota-
ble for its elaborate planning and ruthless application of torture,” according to the heavily redacted court filing. "The
methods inflicted on Khan [redacted) were deliberately and systematically applied [redacted] for maximum effect. Khan
admitted anything his interrogators demanded of him, regardless of the truth, [redacted] in order 1o end his suffering."

An intelligence official said yesterday that after 2002, the CIA did not produce interrogation videotapes similar to
the ones destroyed.

Mark Mansfield, a CIA spokesman, said the United States does not use or copdone torture,

"The fact of the matter is that the careful, professional and lawful questioning of hardened terrorists has produced
thousands of intelligence reports, revealed exceptionally valuable insights on al-Qaeda's operations and organization,
foiled terrorist plots, and saved innocent lives," Mansfield said. '

The legal filing came after lawyers Gitanjali Gutierrez and Wells Dixon met Khan at Guentanamo Bay in October,
the first time any of the high-value detainees was allowed to consult with an attomey.

1n declassified notes released by the Center for Constitutional Rights, Khan told his atforneys that he can communi-
cate with Abu Zubaida in a previously unidentified Guantanameo facility where detainees formerly impriscned at secret
- CIA facilities are held, which he called Camp 7. Cmdr, 1.D. Gordon, a Pentagon spokesman, said he could not discuss
the specific location of Guantanamo detainees for security reasons. : ‘

Khan told his attorneys about their conversations.

"The collective experiences of these men, who were forcibly disappeared by the government and became ghost
prisoners, reveal a sophisticated, refined program of torture operating with impunity outside the boundaries of any do-
mestic or international law," according to the court flling. :

Khan also told his attomeys that he has gone on hunger strikes to see his lawyers, to protest his living conditions,
and fo get copies of The Washington Post, .

Staff writer Dan Eggen contribured to this report. 7
GRAPH!C: IMAGE; By Ron Edmonds -- Associated Press; White House press secretary Dana Perino told reporters

Friday that Bush "has no recoll¢ction of being made aware of the tapes or their destruction™ before he was briefed on the
issue by CIA Director Michael V. Hayden on Thursday. :
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The Central Intelligence Agency in 2005 destroyed at least two videotapes documenting the intetrogation of two
Qaeda operatives in the agency's custody, 2 step it took in the midst of Congressional and legal scrutiny about jts secret
detention program, according to current and forther government officials.

The videotapes showed agency operatives in 2002 subjecting terrorism suspects - including Abu Zubaydah, the
first detainee in C.1.A. custody -~ 10 severe interrogation techniques. The tapes were destroyed in part because officers
were concerned that video showing harsh interrogation methods could expose agency officials to legal risks, several
officials said. ' ‘ .

In a statement to employees on Thursday, Gen. Michae!l V. Hay'den, the C.I.A. director, said that the decision to
destroy the tapes was made "within the C.1.A." and that they were destroyed to protect the safety of undercover officers
. and becauss they no longer had intelligence value. ‘

The destruction of the tapes raises questions about whether agency officials withheld information from Congress,
_ the courts and the Sept. | ] commission about aspects of the program. : : .

The recordings were hot provided to a federal court hearing the case of the terrorism suspect Zacarias _Moussabui
or 10 the Sept. 11 commission, which was appointed by President Bush and Congress, and which had made formel re-
quests to the C.J1LA, for transcripts and other documentary evidence taken from interrogations of agency prisoners. -

The disclosures about the tapes are likely to reignite the debate over taws that aliow the C.LA. 10 vse interrogation
practices more severe than those allowed to other agencies. A Congressional conference committee voted late Wednes-
day 10 outlaw those interrogation practices, but the measure has yet to pass the full House and Senate and is fikely to
face a veto from Mr. Bush. : )

The New York Times inforimed the intelligence agency on Wednesday evening that it was preparing to publish an
article about the destruction of the tapes. In his statement to employees on Thursday, General Hayden said that the
agency had acted "in line with the law” and that he was informing C.I.A. employees "because the press bas leamned"
about the matter, ’ '

General Hayden's statement said that the tapes posed a "serious security risk" and that if they had become public
they would have exposed C.1.A. officials "and their familles to retaliation from Al Qaeda and its sympathizers.”

Current and former intelligence officials said that the decision to destroy the tapes was mads by Jose A. Rodriguez
Jr., who was the head of the Directorate of Operations, the agency's clandestine service, Mr. Rodriguez could not be
reached Thursday for comment. :

Two former intelligence officials said that Porter J. Goss, the director of the agency at the time, was not told that
the tapes would be destroyed and was angered to learn that they had been. : -

Through a spokeswoman, Mr. Goss declired to comyment on the matter.

In his statemens, General Hayden said leaders of Congressional oversight committees had been fully briefed about
the existence of the tapes and told in advance of the deision to destroy them, But the two top members of the House
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inte]ligerice Committee in 2005 said Thursday that they had not been votified in advance of the decision to destroy the
tapes, _
A spokesman for Representative Peter Hoekstra, Republican of Michigan, who was the committee's chairman be-

tween 2004 and 2006, said that Mr. Hoekstra was "never briefed or advised that these 1apes existed, or that they were
going to be destroyed.”

The spokesman, Jamal Ware, also said that Mr. Hoekstra "absolutely believes that the full commitee shou,ld have
been informed and consulted before the C.1 A, did anything with the tapes.”

Repregentative Jane Harman of California, ;lie top Demacrat on the committee between 2002 and 20086, said that
she told C.L.A. officials several years ago that destroying any interrogation tapes would be a "bad idea "

"How in the world could the C.J.A. claim that these tapes were not relevant to a legislative inquiry?” she said.
“This episode reinforces my view that the C.L.A. should not be conducting a separate interrogations program.”

In both 2003 and 2005 C.I.A. lawyers told prosecutors in the Moussaoui case that the C.1.A. did not possess re- .
cordings of interrogations sought by the judge. Mr. Moussaoui's Jawyers had hoped that records of the interrogations
might provide exculpatory evidence for Mr. Moussaoui, showing that the Qacda detainees did not know Mr. Moussaou:
and ¢learing him of involvement in the Sept. 11, 2001, plot.

~ Paul Gimigliano, a C.LLA. spokesman, said that the court had sought tapes of "specific, named terrorists whose
comments might have a bearing on the Moussaoui case” and that the videotapes destroyed were not of those individuals.
Intelligence officials identified Abu Zubaydah as one of the detainees whose interrogation tape was destroyed, but the
other detainee's name was not disclosed,

General Hayden has said publicly that information obtained through the C.LA.'s detention and interrogation pro-
gram has been the best source of intelligence for operations against Al Qaeda. In a speech last year, President Bush said
that information from Mr, Zubaydah had helped lead 1o the capture in 2003 of Khalid Sheikh Mohamuned, the master-
mmd of the Sept. 11 attacks,

Staff members of the Sept. 11 commmswn, which completed its work i in 2004, expressed surprise when they were
1old thar imerrogation videorapes had existed until 2005,

"The commission did formally request material of th:s kmd from all relevant agencies, and the coramission was
assured that we had received all the material responsive to our request,” said Philip D. Zelikow, who served as executive
director of the Sept. 11 commission and later as a sepior counselor to Secretary of State Condoleezza Rice.

"No tapes were acknowledged or tumed over, nor was the commission provxded with any transcnpt prepared from
recordings,” he said.

Daniel Marcus, a law professor at American Umvers:ty who served as general counse] for the Sept. 11 commis-
sion and was involved in the discussions about interviews with Qaeda leaders, said he had heard nothing about any
tapes being destroyed,

If tapes were destroyed, he said, "it's a big deal, it's a very big dea),” becausc it could amount to obstruction of jus-
tice to withhold evidence being sought in criminal or fact-finding investigations.

M. Gimigliano, the C.IA. spokesman, sald that the agency "went 10 gxeat lengths to meet the requests of the 9/11
commission," and that the C.LA. had prescrved the tapes until the commission ended its work in case members re-
quested the tapes. : :

Scveral current and former intelligence officials were interviewed for this articte over a period of several weeks.
All requested anonymity because information about the tapes had been classified until General Hayden issued his
statement on Thursday acknowledging that they had been destroyed.

The C.1A. program that included the detention and interrogation of terrorism suspects begsn after the capture of
Mr. Zubaydah in March 2002. The C.I.A. has said that the Justice Departieent and other elements of the executive
branch reviewed and approved the use of a set of harsh techniques before they were used on any prisoners, and that the
Justice Department issued a classified fegal opinion in August 2002 that provided explicit authorization for their use.

Some members of Congress have since sought to ban some of the techniques, saying that they amounted to tor-
ture, which is prohibited under American law. But President Bush, who revealed the existence of the C.1.A. program in
September 2006, has defended the techniques as legal, and has said they have proven beneficial in obtainigg critical
intelligonco information.




12/@9/2087 23:04 20823305610 ' MARKZAID | PAGE 17

Somc of the harshest techniques, including waterboarding, which induces 2 feeling of drowning and near-
suffocation, were used on severa) of the first Qaeda operatives captured by the C.LA., Including Abu Zubaydsh. But
intelligence officials have said that waterboarding is no longer on an approved list spe]led out in a classified executive
order that was issued by the White House this year.

In his statement, Generzl Hayden said the tapes were originally made to ensure that agency employecs acted in
accordance with “established legal and policy guidelines.” He said the agency stopped videotaping interrogations in
2002.

"The tapes were moant chielly as an additional, internal check o the program In its early stages,” he said, He said
they were destroyed oply after the agency's Office of the General Counsel and Office of the Inspector Genera} had ex-
amined them and determined that they showed lawful methods of questioning.

Tom Malinowski, Washington director of Human Rights Watch, said General Hayden's clmm that the tapes were
destroyed to protect C.LA. officers "is not credible."

"Millions of documents in C.LA. archives, if leaked, would identify C.I.A. officers," Mt, Malinowskd said. "The
only difference here is that these tapes portray potentially criminal activity. They must have understood that if people
saw these tapes, they would consider them to show acts of torture, which is a felony offense.”

" Ithas bgén widely reported that Abu Zubaydah was subjected to several tough physical tactics. But the current
and former intelligence officials who described the decision to destroy the videotapes said that C.J.A. officers had
judged that the release of photos or videos depicting his interrogation would provoke a sirong reaction.

In exchanges involving the Moussaouj case, the C.ILA. notified the United States anomeys office in Alexandria,
Va., ln September that it had discovered two videotapes and one audlo tape that it had not previously acknowledged to
the court, but made no mention of any tapes destroyed in 2005,

The acknowledgment was spelled out in a letter sent in October by federal prosecutors that amended the C.LA.'s
* previous declarations involving videotapes, The letter is beavily redacted, with sentences identifying the detainees
blacked gut.

Signed by the United Stazes attorney, Chuck Roscnberg, the letter states that the C.I1.A."s search for interrogation
tapes "appears to be complete."

Mr. Moussaoui was convicted last year and sentenced w life in prison.’

Representative Rush Holt of New Jersey, a Democratic member of the House Intelligence Committee, has been

pushing legislation in Congress to have all detaines interrogations videotaped so officials can refer to the tapes multiple
. times 1o glean bewer information.

Mr. Holt said he had been 10}d many times that the C.I.A., did not record the mterrogatlon of detainees. "When I
would ask them whether they had reviewed the tapes to better understand the intelligence, they said, "What tapes?'," he
said. )

URL: hup://www.nytimes.com
CORRECTION-DATE: December 8, 2007

CORRECTION:

Because of an editing error, a front-page article yesterday about the C.1LA.'s destruction of two videotapes docu-
menting the interrogations of agents of Al Qaeda rendered incorrectly 2 quotation from Gen. Michael V. Hayden, the
director of intelligence, in which he explained to C.1.A. employees why he was informing them of the destrucrion. Gen-
eral Hayden said, "The press has Jearned that back in 2002, during the initial stage of our terrorist detention program,
C.LA. videotaped interrogations, and destroyed the tapes in 2005." He did not say he was informing them “because” the
press has learned about the episode.
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The Cenral intelligence Agency faced the threat of obstruction-of- jusuce investigations on Friday from both the
Justice Department and Congressxonal committees over the destruction of videotapes of | mlerroganons of Queda opera-
tives,

The Justice Depa.rtment said it would review calls for a formal inquiry Into the destruction of the tapes, while the
House and Senats intelligence committees said they were opening investigations of their own into the episode, which
Senator John D. Rockefeller [V of West Virginia, chairman of the Senate panel, called "extremely disturbing."

Dana Perino, the White House spokeswoman, said Friday that President Bush "has no recollection of being made -
aware of the tapes or their destruction” before this week. She added that the C.IA. and the White House counsel's office
were reviewing the facts and that they would cooperate with any Justice Department inquiry.

The pressure for a full investigation into the handling of the tapes puis'Attomcy General Michael B, Mukasey ina
difficult position early in his tenure because of the questions that arose at his confirmation hearings in October abour his
views on harsh C.LA. interrogation tactics.

The American Civil Liberties Union and other liberal groups o Friday called for the appointment of an outside
counse} to examine possible criminal acts by the C.ILA., arguing that the Justice Department had proved unable in the
past to adequately investigate claims of prisoner abuse against the administration.

The tapes, which showed severe interrogation methods against two operatives from Al Qaeda, Abu Zubaydah and
Abd al-Rahim al-Nashiri, were made in 2002 and destroyed in 2005, the C.L.A. acknowledged this week after being
questioned about the jssue by The New York Times, The agency said the tapes were destroyed in part to protect the
identities of the interrogators,

Meanwhile, the former chairmen of the Sept. 11 commission, who saxd the C.LA, assured them repeatedly during
their inquiry that no original material existed from fts in:errogauons of Qaeda figures, said they were furious to learn
about the tapes.

The C.LA. indicated that the Sept 11 commiszion never ‘specifically asked for any upe recordings of prlsoner in-
terrogations. ‘

But in separate interviews on Friday, the co-chairmen, Thomas H. Kean and Lee H. Hamilton, said they hed made
clear in hours of negotiations and discussions with the C.1.A., as well &s in written requests, that they wanted all mate-
rial connected to the interrogations of Qaeda operatives in the agency's custody i in order to get a complete understanding
of the events Jeading up to the Sept. 11 attacks for their 2004 report.

The commission ended up getting summaries of interrogation reports and was able w forward questions of its own
for C.I.A. officers to ask the prisoners.

"The C.1.A. certainly knew of our interest in genting all the information we could on the detainees, and they never
indicated to us there were any v:deocapes," Mr, Hamilton said. "Did they obstruct our lnquu'y" The answer is clearly
yes. Whether that amounts to a crime, others will have to judgs.” , .
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Mr, Kean said, "I'm upset that they didn't tell us the truth.”

' The existence of material on unidentified Qaeda detainees also became a central issue in the terrorism prosecuuon
of Zacarias Moussaoui, who sought access to witness statements in an effort to show that he did not have advance
knowledge of the Sept. 11 attacks.

The Justice Department, under questioning from the federal Jjudge in the case in 2005, denied that any tape re-
cording of the interrogations existed, only to concede last month that the C.1.A. had found three tapes that are apparemly
still in existence. 1t is unclear which Qaeda figures are on those tapes.

Edward B, MacMahon Jr., who represented Mr. Moussaoui during his rrial in 2006, said in an interview on Friday
that based on the C.J.A.'s acknowledgmcnt that tapes of two Qaeda prisoners were destroyed, "It’s obvious 10 me that
they destroyed material evidence in the case.”

Gen. Mlichael V. Hayden, the director of the C.1.A., said in a staternent on Thursday that the tape of Mr. Zubay-
dah's interrogation was not relevant to the Moussaou; tnal But Mr, MacMahon said, "General Hayden isn't a federal
Jjudge, and that's not his decision to make."

Ms. Perino said President Bush "has complete conﬁdence" in General Hayden and his handling of the issue,

With ¢alls from House and Senate Democrats for a full investigation, the White House seemed to be bracing for
an mvestrgatmn from the Justice Department by initiating an inquiry of its own through the thte House counsel's of-
fice. The aim, Ms. Perino said, is to "gather facts."

The Justice Department said that it was reviewing the requests from Congress for a full investigation. A senjor
Justice Depariment official, who spoke about internal deliberations on condition of anonymity, suggested that the de-
partment would be likely to wait for a referral from the C.L A, mspector general,

Key questjons in Justice Department or Congressional inquiries are likely to focus on the C. I A.'s policies on the
destruction of classified materini; the legal rationale for destroying the tapes; the status of requests pending at the time
of the destruction from Mr. Moussaoul s lawyers, the Sept. 11 commission md other proceedings; and what members of
Congress were told about the tapes.

With Democrats seizing on the destruction of the tapes, some leadmg Republicans appeared to distance them-
selves from the political fallout. Represemative Peter Hoekstra of Michigan, the top Republican on the intelligence
committee, sent a [etter to the C.L.A., along with Representative Silvestre Reyes of Texas, chairman of the panel, saying
the agency's supgestion that the committee was told of the tapes' destrucuon "simply is not true,”

URL: hitp://www.nytimes com
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The White House is already complaining about reports that House and Senate conferces have come to an agreement
on an intelligence measure mandating that all agencies, including the Central Intelligence Agency, comply with the
Army Field Manual's outlawing of torture. The manual properly reflects Américan law by explicitly proscribing the
gamut of torture measures -~ including waterboarding -- that have proved dear to the heart of administration zealots.

Waterboarding, in which interrogators subject suspects to the grisly conditions of simulated drowning, is illegal
under both federal laws and international compacts, including the Geneva Conventions. But the administration has fool-
ishly flouted these laws, which were adopted to protect American citizens captured overseas; a5 much as suspects cap-
tured by Americans, from barbaric abuse by mterrogators .

The admibistration denies it has stoopad to torture in intelligence pathering -- despi:e its post-9/11 record of secret
detention programs and rendition kidnappings that outsource interrogations to governments known to use torture. The
Titmes reported last week that the C.LA. destroyed hundreds of houts of videotapes documenting the interrogation of
two Al Qaeda operatives, Congress must find outr whar was on those 1apes and who is résponsible for their destruction.

"The C.I.A. program has provided valuable, actionable intelligence," 8 White House spokesman insisted, dismiss-
ing Congress's Amy Field Manual injtiative as "dangerous and misguided.” The new attorney general, Michael Mu-
kasey, twisted himself into knots during his confinmation hearing, refusing to say whether waterboarding was torture
and therefore illegal. Small wonder that Congress feels obliged to require that all agencies follow the Army manual's
clear proscription of torwre,

There is certainly merit in a Congressional debate. Lawmaiers should demand that the White House and its allies
explain why intelligence operatives should scoff at a ban on torture that soldiers swear to and is unquestionably the ]aw
of the fand.

URL: hup://www.nytimes.com
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The Justice Department and the Centra) Intelligence Agency's internal walchdog on Saturday began a joint prelimi-
nary inquiry into the spy agency's destruction of hundreds of hours of videotapes showing interrogations of top apera-
tives of Al Qaeda.

The announcement comes amid new questions about which officials inside the C.I.A. were involved in the deci-
sion to destroy the videotapes, which showed severe interrogation methods used on two Qaeda suspects, Abu Zubaydah
and Abd al-Rahim a)-Nashiri.

‘The agency operative who ordered the destruction of the tepes in Noveruber 2005 was Jose A. Rodriguez Ir., then
the chief of the C.1.A.'s national clandestine service, known as the Directorate of Operations until 2005. On Saturday, a
government official who had spoken receptly with Mr. Rodriguez o the matter said that Mr. Redriguez told him that he
had received approval from lawyers inside the clandestine service to destroy the tapes. '

This disclosure could broaden the scope of the inquiry into the tapes' destruction, Several officials said that top
lawyers at the White House and the Justice Department advised the C.1A. in 2003 not to destroy the videos,

Current and former intelligence officials said that the agency’s senior lawyer, John A. Rizzo, had not been noti- -
fied about the decision and was angered to learn about the destruction of the tapes, which could complicare the prosecu-
tion of Abu Zubaydah and others.

Mr, Rizzo's position, together with the fact that the C.I.A. inspector goneral, John L. Helgerson, is now examining
the matter, indicates a greater level of {nterna) concern at the agency over the destruction than Gen. Michael V. Hay-
den, the C.LA. director, indicated in his message to agency employees on Thursday. General Hayden's message said
that Mr. Helgerson's office had reviewed the tapes in 2003 but did not mention whether the inspector general had
signed off on their destruction. '

In a statement released on Saturday, General I-layden sald he welcomed the inquiry and the "C. LA. will cooperate
fully” ‘ _
Investigators will gather facts to determine whether a full inquiry is warranted, Ifitis determined that any agency
employee broke the law, the standard procedure would be for Mr. Helgerson 1o issue a criminal referral to the Justice
Department. :

The investigation comes after both the Senate and House intelligence committees started their own investigations
into the destruction of the tapes. ln a statement on Saturday, .the chairman of the House Intelligence Committee, Repre-
sentative Silvestre Reyes, Democrat of Texns, said the inquiry would be an “important first test” for Attorney General
Michae| B. Mukasey 1o demonstrate his independence. " have yct 10 recejve a satisfactory answer as to why Congress
was kept in the dark about this marter,” he said.

In a letter to the C.LA. on Saturday, Assistant Attorney General Kenneth L. Wainstein, who heads the Justice De-
partment's National Security Division, rcquested 10 meet with Mr. Helgerson and Mr. Rizzo early next week 10 discuss

the inguiry.

Mr, Rodriguez, who could not be reached for comment, announced his ret:remcnt from the agency this summer.
The New York Times has made a request through an agency spokesman to speak with him.
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The Justice Department and CiA have annovnced a preliminary investigation into whether CIA officials obstructed
justice or engaged in an illegal coverup by destroying videotapes in 2005 that showed the interrogations of two terror-
ism suspects, '

Here is what's behind the inquiry.
Question: What are the CIA 1apes?

Answer: Beginning in 2002, the CIA. held terrorism suspects in secret locations and interrogated them, using highly
conwaversial techniques that critics say are tantamount to tormre, The techniques included sleep deprivation, stressful
physical positions and waterboarding, or simulated drowning. In at least two cases, the CIA videotaped the interroga-
tions, compiling hundreds of hours of clear images of American agenis sometimes engaging in harsh treatment of for-
¢ign prisoners. One prisoner was Abu Zubaydsh, the CIA's first terrorism detaines; the other has not been identified.

Q: When were the tapes destroyéd?

"A: The CIA destroyed the tapes in late 2005. At that time, Congress was adopting new restrictions on the use of
harsh detainee treatment and the Army was rewriting its field manua} to emphasize the need for moderation. At the
same time, domestic U.S. prosecutions of terrorism suspeots -- including Zacarias Moussaoul and Jose Padilla -- were
underway. An issue in those cases was what other suspected terrorists had said about the defendants while under inter-
rogation, Also at that tire, the Sept. 11 commission, which failed in its effort to obtain records of interrogations before
issuing its 2004 report, was completing a year of follow-up reports that criticized U. 8. anti-terrorism efforts,

Q: Why did the CIA destroy the tapes?

A: Director Michael V. Hayden told the CIA workforce last week that the tapes were destroyed because they were
"not relevant 1o any internal, legislative or judicial inquiries” and, if made public, could identify CIA employees who
would be vulnerable to retaliation by militants. ’ o

Q: Was that explanation accepted?

A: No. Members of Congress said the tapes bad potential value to ongoing congressional procecdings, and critics
said they could have had a high degree of relevance to the Sept. 11 commission and in terrorism trials. Critics also said
the CIA could have obscured any images of Americans In the tapes, and noted that the agency possesses vast amounts
of other material that could identify CIA employees which have not been destroyed. As important to many critics, the
tapes could have sertled years of debate about the nature of U.S. treatment of detainees, including questions about how
they were interrogated and whether it constituted legal Guestioning, harsh treatment or torture. ’

Q: Did the CIA provide adequare notice that it was going to destroy the tapes?

A: Hayden said the C1A told Congress about the tapes and its plans to destroy them and that it consulred with ap-

_ propriate agency officials, including the CIA general counsel and inspector general. However, lawmakers said the C1A
provided only cursory information about the tapes and did not detail the plans to destroy them. Other top CIA officials
may have disagreed with the decision, and it is not known what the CIA inspector general, an agency watchdog who has -
been critical of detention practices, had to say ahout the tapes. ‘ :
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Q & A; The facts behind the CIA's destruction of videotapes Los Anpeles Times December 9, 2007 Sunday

Q: Did others agree with the decision to destroy the tapes?

A: Many did not. Members of Congress, including Rep, Jane Harman (D- Venlce) then a ranking membcr of the
. House Intelligence Committee, warned the CIA not to destroy the tapes. In addition, then-White House Counsel Harriet
E. Mierg was reported 10 have teld agency offivials to preserve them, '

Q: Are the tapes germane te trials of susbected terrorists?

A: Possibly. Attomeys in the case of Moussaoui, who is serving a life sentence, want the judge to review the issue.
Padilla faces sentencing in the near fitture. More important, the CIA Initially told U.S. prosecutors that no such tapes
existed, an assertion provided to judges in sworn Jegal documents that later had to be corrected when the tapes’ exis-
tence was revealed,

Q: What happens next?

A: The Justice Department and CIA will determine whether a full Investigation is werranted. In Congress members
of the intelligence and judiciary committees +- and possibly others -- will have to decide how deeply to investigate. In
courts, judges may be asked to rule whether the CJA acted improperly in not revealing the existence of the tapes and
whether they might have affected the outcomes of trials.

Times staff writers Grog Miller, Richard B. Schmitt and Josh Meyer in Washington contributed to this report.
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HEADLINE: Get to the bottom of it
Our position: Congress should launch probe into CIA's destruction of interrogation vndeotapes

RODY:

There's the U.S. government, and then there's the Central Intelligence Agency. The notion that the latier's part of
the former seems quainter than ever after disclosure by The New York Times that the CIA again withheld informartion
requested by the courts and a fact-finding arm of Congress and the presxdem

Actually, more than withheld, Destroyed The CIA destroyed videotapes it made in 2002 of severe interrogation
techniques it used on texrorist suspects -~ tapes that fall within the kind of evidence sought by a federal court and the .
Sept. 11 Commission,

But, says CIA Director Gen. Michael Hayden, they served no intelligence value and could have compromlsed the
safety of interrogators if they'd gotien into the wrong hands.

Is that so? A former intelligence official says not, telling the Times the reason they d:sappeared was fear of another
Abu Ghraib, where photos of abuse at a prison in Iraq caused revulsion worldwide.

In this country, the tapes’ destruction may add up to obstruction of justice. Withholding evidence from Congress
and the courts can get you that. Worldwndc, their destruction could make millions think the CIA models itself after Abu
Ghralb. !

And why not? The CIA is allowed to interrogate more harshly than the military. Video of those techmques is sup-
pressed, Why not think the worst?

Congress needs to investigate this mess. This cover-up. But good Juck to it in gemng to the bottom of it, given the
CIA's willingness to share information about its operations.
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Copyright 2007 The Kansas City Star
The Kansas City Star (Missouri)

Distributed by McClatchy-Tribune Business News
December 9, 2007 Sunday
"~ SECTION: COMMENTARY
ACC-NO: 20071209-KC-EDITORIAL-Congress-must-investigate-destruction-of-ClA~tapes- 1269
LENGTH: 431 words '
HEADLINE: EDITc;RIJ;L: Congress must iﬁwsﬁgm destruction of CIA tapes
BYLINE: The Kansas City Star, Mo.

BODY:

De¢. 9--The CJA's destruction of videotapes showing abusive mterrogauons was an act of arrogance that raises se-
rious questions about obstructiop of justice.

The tapes reportedly included evidence of waterboarding, a ghastly procedure that obviously constitutes torture.
Federal law, in line with this country s highest moral values, prohibits torture,

The CIA's destruction of these tapes iz 2005 may have harmed national securiry as well. We ¢an only hope their
destruction does not undermine the prosecution of terrorists, allowing them to go free.

1t is troubling, too, that these tapes were never wrned over to the special commission that investigated the Sept. 11
attacks. The work of that commission was eritjcal to protecting the country from future catastrophes.

The executive director of the commission sald it asked for such materlal and was assured that nothing had been
heid back.

Last week, CIA Director Michael Hayden claimed that the existence of these tapes within his own organization
posed some sort of special securicy risk to CLA personnel.

Tom Malinowski, Washington director of Human Rights Watch, offers the obvious rebutta): "Millions of docu-
ments in CIA archives, if leaked, would identify CIA officers. The only difference here is that these tapes portray poten-
tially criminal activity. They must have understood that if people saw these tapes, they would consider them to show
acts of torture, which is a felony offense.”

Hayden also fell back on one of the Bush administration's favorite slelghts of hand: attempting to spread the blame
for its mistakes to lawmakers who were "fully briefed."

The disingenuous implication is that the lawmakers were not oply briefed but gave their consent. This charade has
played out again, with Hayden piously noting that key members of Congress were briefed.

But one of them was Rep. Jane Harman, the top Democrat on the House Intelligence Commities in 2005. And she
objected, waming CJA officials that it was a “bad idea” to destroy the tapes. }

Congress needs to vigorously investigate what the tapes showed, who authonzed their destruction, whether laws
were broken and, if so, whether there was a C1A cover-up.

To see mote of The Kansas City Star, or to subscribe to the newspaper, go 10 http://www.kansascity.com. Copy-
right (c) 2007, The Kansas City Star, Mo. Distributed by McClatchy-Tribune Information Services. For reprints, email
tmsreprints@permissionsgroup.com, call 800-374-7985 or 847-635-6550, send a fax 10 847-635-6968, or write to The
Permissions Group Inc., 1247 Mllw’aukee Ave,, Suite 303, Glenview, IL 60025 USA. ‘ ‘
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HEADLINE: Washington starting to come unraveled
BYLINE: The Times-Standard

BODY:

Just when you thought America's growing reputation as a regue nation could not get worse, word comes that the
Central Intelligence Agency destroyed at least two videotapes of harsh interrogations of terror suspects —~ at least one of
whom is thought to have beer subjected to "waterboarding,” This is the technique where the detainee is essentially
*drowned" under controlled conditions, a method that most experts consider to be rorwure, but which the Bush admini-
stration euphemistically calls "enhanced interrogation.”

It Is become clear that a coverup is under way to protect govemment ofﬁcmls from criminal prosecution for all
manner of human rights violations. The Senate lntelhgence Committee may investigate the latest bombshell, even as
word comes down that House and Senate negotiators have agreed on a law to bun the use of waterboarding and other
cruel wechniques by the CIA,

The Bush administration has threatened to veto such legislation in the past. If the president does so, it would rein-
force the charges by the American Civi! Liberties Union that the shredding of the tapes was more evidence of 2 long-
term pattern of protecting government officials - and even military contractors like Blackwater U.S.A. — from criminial
charpes.

The explosive revelation about the tapes' destruction came after the New York Times told the CIA it was working
on a story, and agency workers were sent & message by CIA Director Michac! Haydén to prepare for the fallout.

It was only a few days earlier that a furor over the National Intelligence Estimate report -- which said Iran appeared
to have shut down its secret puclear weapon program four years ago - raised fresh questions about White House ma-
nipulation of intelligenice data for purposes nfpushmg the nation toward another war. .

1o Washington, when conspiratorial cabals come unraveied, they do so very quickly. From the way govemment of-
ficials are scrambling for what the intelligence community calis “plausible demablhty," it's clear there could be heavy
collateral damage to many reputations. -
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