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MEMORANDUM FCR:  WB/4
ATTENTION: C =2
SUBJECT: Possible Claim of Former Ageunt for Alleged

Inadequate Settlement on Termination

1. According to your memorandum requesting an opinion on the
Agency's legal position regarding the possible claim of one Desdemons,
a former agent, vho is dissatisfied with his termination settlement, you
stated the following fects. Desdemona, sn Italisn newspaper correspondent,
was recruited in and compenssted, first 25,000 lire ($40.30) and
later 55,000 lire ($88.70) per mouth to furnish information obtained
through his meny highly placed coutacts in the EBastern Mediterrapean
countries. The cowpensation wes considered to heve been nothing more than
a supplesient to his income as e nevspaperman, and no demands were ever
made upon hin which would have interfered with his fessional career,
Desdemona was terminated in 1957 and rehired in l”gx:o

2. In March 1959, he was seot to Libys on an operational assigument
and given travel and per diem. He was injured in an autowobile accident
vhile in Lidbys end 1laid up for two weeks. He did not return to the Rowe
office until July. It was decided +~ vequest him tavminetdnn op the basis
of negative eveluations by both C 2 and T 3, and a settle~
wment figure of 1,500,000 lire was approved by Headquarters. He was termi-
nated on 12 December 1959 as per this plan at vhich time he signed a
quitclaim and secrecy sgreement, 'Prior to termination he had taken a mud
bath cure recommended by his doctor to remedy a condition caused by the
accident in Libys. Dwring the treatment, ne suffered a heart attack and
speat three months in bed.

3. Shortly after his termination, he and a friend, Miss Virginia
Reeves, requested a re-examination of the termiunation settlemeut. He was
requested, thereafter, to submit the outline of a settlemwent which would
be more satisfactory to him. He, therefore, requested a settlement
totaling $16,000, claiming that he had been grossly underpaid during his
years of sssociation with the Ageucy and suggesting that he be given $200
per month, less what he actually received during this period.

4, Your memorandum has suggested the possibility that Desdemona
will bring a claim, with perhaps Miss Reeves' sssistance, sgainst the
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United States, either in an Italian or American cowrt, and requested our
opinion on the followving questions:

a. Does Desdemona have any legitimate basis for making
a claim against us?

b. If so, what would be suitable compensation for his
injuries?

c. If not, vhat legal steps, if any, could be taken
to protect our position and avoid any further o

complications? . L

5. The first question is answered in the negative. His “liim to have
been underpaid during his thirteen-odd years® association with the Ageuncy
1s entirely spurious. The monetary value of the information provided by
an agent is measured by vhatever the Agency agrees to pay. Having paid
this amount the Agency would ordinarily have no further legal obligation
to the agent. An exception might arise as a result of an Agency-counected
injury. In such a case, however, it would be necessary to estadlish an
employer-employee relationship before certifying the claim to the Burean
of Bmployees' Compensation (BEC) under the Federal Employees' Compensation
Act.

6. This Office believes that BEC's acceptance of owr certification
of an individual as an employee of this Agency at face valus mekes it
especially incumbent upon us to sssure that our determination of employee
status is in accordance with the legal standards followed by BEC itself
in meking such determinations. These standards and those applied to
Federal social legislation generally are somevhat more libersl -- that is,
an employer-employee relationship will be implied more often ~-- than those
traditionally used at comuon lav in determining authority, vicarious tort
1iability, etc., in the £ield of principal and agent.

7. According to 20 CFR -403.80h, cited in U, S. v. Silk, 331 US 704
(Supreme Court, 1946), every individual is an employee 1f the relatiouship
between him and the person for wvhom he performs services is the legal
relationship of employer and employee. Generally, such relationship
exists vhen the person for whom services are performed has the right to
control and direct the individual vho performs the services, not only as
to the result to be accomplished by the work, but also as to the deteils
and means by vhich that result is accomplished, That is, an employee is
subject to the will and control of the employer not ouly as to what shall
be done but how it shall be done. In this connection, it is not necessary
that the employer actually direct or control the manner in which the
services are performed; it is sufficient if he has the right to do so.
However, if an individual is subject to the control or direction of another
merely as to the result to be sccomplished by the work and not as to the
means and method for accomplishing the result, he is an independent
contractor. An individual performing ae an independent contractor is not
as to such services an employee.
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8. The Employees' Compensation Appeals Board stated in the Pearl
Philips Parker case, decided 21 December 1956, “In ascertaining vhether
Tﬁi?ﬂﬁl"u an employee of another, each case must be decided on
its ova facts and, ordinarily, vo single feature of the relationship is
deterninative.” The case before the Board involved a mail carrier who
contracted with the Post Office Department to carry mail and percel post
back and forth between the local Post Office and the Pennsylvania Railwvay
Station. In concluding that an employer-employee relatiounship existed,
the Board stated: .

"Here it is apparent that the Postmaster exsrcised

complete control over the work activity; the Postmaster

himself indicated that he considered that he hed the

prerogative to terminate Mr. Parker's services at any ]

tine; there is no evidence that Mr. Parker 4id not : 4

believe that the Postmaster hed the right so to termi- )
! unate his services. . . . Mr. Parker devoted all his : 7
¢ working time to the Post Office Departwent and did )
£ pot hold himself out to the public as an independent

business sexrvice."

I 9+ Exsmining the particular facts of Desdemoua‘'s activity for the
R Agency, it would be difficult to conclude thet an employer-employee
. relationship existed. Cexrtain indicia of such relstionship did, in fact,
’ exist, such as the right to terminate the relationship. The incidental
nature of his activities in fwrnishing iunforwation of iaterest and value
to the United States Govermment as cowpared with his primery profession i
as @ Devspaperman, the spparently modest compensstion for such activity :
: in comparison with that received in following his career, and the fact '
. that no demands ever were made upon him vhich might have interfered with
! his professioval career, lesds us to the conclusion that Desdemona per-
forwed his services for the Agency as an independent contractor and not
: as an employee., The Agency was interested in the result to be accomplished
by his activity, not in the details and means by vhich this result vas to
i be accomplished. Therefore, this Office could not recommend the Agency's
certifying Desdemona as an employee for compensation under FECA.

10, This Office believes that the Agency is in s strong legal position

should Desdemona endeavor to bring a claim sgainst the United States
Govermment. Naturally, such an action should be avoided if possible,
Desdemona would be ill-advised to bring suit in an Italian court since the

= nature of his activity could not help but reflect unfavorably upon him in

: Italy. This same consideration would probably also be controlling im a

decision ss to whether to sue in an Awerican court. Therefore, the
likelihood of his bringing a claim is remote, although, of course, such
a possibility cannot be entirely discounted.

11. If the Agency should determine that it has some moral obligation |

to Desdemona, not compensated by the 1,500,000 lire provided in the termi-
nation agreement, or if it should determine that the outside possibility . |
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of Desdemona's bringing suit must be dealt with, additional compeunsation
could be Justified, Of course, the standard under vhich to measure

this additional compensation is purely a matter of policy, determined
by the exigencies of the situation. Nevertheless, FECA benefits might
well be utilized as s guide.

- 12, Aseuming the employer~employee relatiouship, BEC would require
proof that Desdemona‘'s diseblement was workeconnected for an award to
be made undexr FECA. It would be possible to prove that the iajury
received in Libya was work-counected., However, it is doubtful that BEC
would consider the heart attack to have been a natursl concomitant of
the original work-connected injury, therefore qualifying it for an averd
under FECA. Generally speaking, BEC will meke awvards to those persons
suffering heart attacks only in situations vhere some extraordinary work-
connected physical activity is the direct cause of the stteck. Assuming, ,
nevertheless, a favorsble deteraination by BEC in a situstion in which !
the employee has been permsneuntly and totally dissbled by a heart attack,
the following recovery would be swarded. Under Section 3 of the FECA,
if the disability is total "the United States shall pay to the disabled
employee during such disability a mounthly monetary compensation equal
t0 66 2/3 perceutun of his wonthly pay which shall be knowvn a8 his basic
; compensation for total disability."” Desdemova apparently was totally
i dissbled for a period of three months. During this time, however, he
received his full monthly fee of 55,000 lire. Therefore, the FECA schedule
vould allow no additional cowpensation for this period of time.

13, Assuming thet Desdemouna’s heart attack created a permanent partial
disability, Section(l4)(a)(1) of the Act would be applicable:

"Except as otherwise provided in this Act, if the
disability is partial the United States shall pay to :
the d1sabled ewployee during such dissbility, a monthly :
monetary compensation equal to 66 2/3 percentum of the
difference between his monthly pay and his mouthly '
earning capacity after the beginning of such partial :
disability vhich shall be known as his basic cowpensation :
for partial disability.” ‘

Since Desdemona's "employment" vith the Agency was of a part-time nature ‘
and totally dependent upon his continuing as & newspaperman, the questionm, \
then, would be whether the heart attack had made continued employment in '
his primery profession impossible, If such wvas the case, his ability

to perform other work outside the newspaper profession would be

irrelevant to a determination of the extent of his disability. Desdemona,

then, would be entitled to receive a monthly monetary compensation equal

to 66 2/3 percentun of $88.70, adjusted to the scale as determined by BEC

paid foreign nationals living on the Italian economy. A lump-sum payment

uight be made, in lieu of these monthly swards, calculated by means of

actuarial tables.
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14, In conclusion, this Office wishes to repsat that Desdemons has :
i no legitimate basis for a cleim against the Agency, and that no further H
: legal steps need be taken to protect the Ageucy's position in the matter. 5
; :
: 1 :
2 @.ce of Geuneral Counsel.. )
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