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and Tie CoMMITTEE ON INTERNATIONAL FlUaAN Rictrrs

INTRODUGTION

The Central Intellizence Ageney, although ercaced expressly for the pur-
pose of gathering and coardinating intelligence, has also been used as a
seeret instrument of domestic and foreign policy, William £, Colby, Director
of the CIA, stated in his January 15, 1975 report to the Senate Appropriations
Committee that the domustic activities of the CIA have jnctuded the insertion

- ol agents into “American dissident circles” in the late 196o’s and carly 1970's,

and the compilation of dossiers anr about 10,000 American citizens, Mr. Colby
stated Turther that a “major” function of the CIA was to undertake, when
directed, “covert foreign political or paramilitary operations.”

“These activitios have been facilitated by theeextraordinary statuiory scheme
under which the GIA operates. Hs hudget is exempt from legislative review,
a privilege shaved by o other federal agency, and its activities may be any
that the National Secarity Goundil directs, as Jong as they concern in some
fashion “the national seeurity,”

As the debate grows over the historical role of the CIA, more questions
have been posed concerning the statutory and constitutional Jimits of the

.CIA's authority. The purpose of this report is to respond to these questions,

The repore will (1) summarize the creation and lepal development of the

CIA, (2) discuss the CIA's dpmestic activities and their relation to the Taws

governing the Agency and to the Counstitution, (3) discuss the foreign activi
ties of the CLA and the legislative and constitutional basis for these activities,
(1) deseribe the present funding arrangements of the Agency and their legal

Dasis, and (5) disciss possible remedies and muke recommendations concern- |

ing regulation of the CLA's activides in the [uture.
L CREATION AND LEGAL DEVELOPMENT OF THE
CENTRAL INTELLIGENCE AGENCY

Pearl Harbor convineed the United States that the need for an intelligence

organization was imperative.) On June 13, 1942 the Office of Strategic Serve -

fces (O88) was created, headed by Col. (later Major-Generaly William J. Dono-
van, and throughout the war it gathered intelligence and conducted activities
of a paramilitary nature in support of the war cllort.? In 1944, Donovan pre-
pared a plan for President Roosevelt which would establish a central intelli-
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*on checks and balances among the three branches ol government.
“The traditonal legislative check on executive agencies is provided
“through the funding process, by reviews of appropriation requésts
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FiSCAL OVERSIGHT OF THE ; ) T -
CENTRAL INTELLIGENCE AGENCY: CAN
ACCOUNTABILITY .AND CONFIDENTIALITY COEXIST?

- I INTRODUCTION ' .
Recent revelations about Central Intelligence Agency
[hereinafter “CIA” or “Agency”] activides in.the U.S. and abroad’
have renewed public interest in the basic dilemma inherent in
the position of a setret 2gency in a free society. On the one hand,
there is a valid need for intelligence activities in today's internation-
al climate, and intelligence, by definition, must often be gathered
clandestinely. On the other hand, our Constitutional system is ba_sed .

"‘d
i

and agency expenditures. With respect to the CL4, such funding re-
view is particularly important since secrecy may preclude review of
the substance of specific ongoing projects.

Budgeting 1s Congress’ definitive, practical e‘cpresszon of poli-
cy dcasxons——-except in the case of intelligence agendes such as the
CIA. The CIA budget, which has been estimated at between $750 mil-
lion and $1 billion,! reflects only minimal congressional policy input.
Ironically, however, it is precisely the intelligence area in which the
consequences of poor judgment are potentially most serious: in an

1. The $750 million estimate was made by Sen. William Proxmire, 119
Cong. Rec. 6868 (daily ed. April 10, 1973). The same figure appears clsewhere,
cg. Miller, Book Review, N.Y. Times, April 1§, 1974, § 7 (Book Review), at 6.
The §1 billion &gure appears in Walden, Restraining the CLA, in Surveillance
and Espionage in 2 Free Society: A Report by the Planning Group on Intelli-
geace and National Security to the Policy Council of the Democratic National
Commitiee 219 (R. Blum ed. 1972) {hercinafier “Blum™]. Although Walden did
not give the source of his estimate, his hillion.dollar figure is consistent with
estimates based on a total US. intelligence budget of approximately $62 billion.
(Sen. Proxmire sct the total at $6.208 billion. 119 Cong. Rec. 6853 {caily ed. Apr.
10, 1973]) At the Hearing on H.R. 6167 and S. 1494 before the Senate Comm. on
Armed Scrvices, 93d Cong., Ist Sess. 16 (1973) [hereinafter “Hearing on S.
14947, Scn. Stuart Syruington stated that the CIA represents about 177, of the
total intelligence dollar. (175, of $6.2 billion equals $1.084 billion))
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494 " INTERNATIONAL LAW AND POLITICS [VOL 7: 493

extreme case, th: inopportune discovery or miscarriage of a covert
CIA operation might threaten the nation’s continued survival.

In addition. problems necessarily arise whenever large sums of
money are not subject to regular congressional accounting. One
such problem is duplication. For example, the U.S. intelligence

_community consists of several organizations: the CIA, the Defense
- Intelligence Agency, the National Security Agency, the Intelligence

and Research Bureau of the State Department, the separzte incelli- |
_gence services of the Army, Navy and Air Force, the Federal Bu-

reau of Investigation, the Atomic Energy Commission, the Treasury
Department, and perhaps others.? Although there are executive
bodies to coordinate the activities of these organizations, some du-
plication is inevitable, The redundancies are unlikely to be discov-
ered and eliminated unless agency budgets are coordinated and
their spending is closely monitored by Congress.® Also, in order to
assign priorities intelligently, not only must Congress be informed
as to the amount of funds earmarked for intelligence, but it must
also have some means to determine whether the intelligence 2gen-
dies are spending the funds in accordance with Congress’ intent. At
present, the CIA funding proéess does not permit these require-
ments to be adequately fulfilled. B

“This Note will examine the CIA funding process and explore
means to inaease congressional control over CIA funding—and

.. -

9 The named organizations are represented on the US. Intelligence Board
(USIB}. Hughes, The Power to Speak and the Power to Listen: Refiections on
Bureaucratic Politics and a Recommendation on Information Flows, in Secrecy
and Foreign Policy 15 (T. Franck and E. Weisband eds. 1974) . The White House
announcement of the reconstitution of the USIB did not list the Army, Navy,
and Air Force intelligencs services 2s members. 7 Weekly Compilation of Presi-
dential Documents 1482 (1971), reprinted in 117 Cong. Rec. 40284 (1971)
[hercinafter “White House Announcerment”].

3. Sen. Symington has pointed out that such waste is not only = theoretiaal
possibility but a reality: ,

We sent out some staff men, from Foreign Reclations, good staff men.
They tumed up much information about intelligence that nobedy had
told us about, any committee. They said one of the greatest duplications
they found anywhere with respect Lo unneesssary spending of the taxpay-
ers' money was in the intelligence feld.

Hearing on S. 1494, supm note 1, at 15.

We had suff men go in certain areas of the world and they found great

duplic:uion. They found the intclligence units of the ClA, the Depart- ’

ment of Defense, the Army, the Navy, and the Air Foree all directed to
rticular intelligence. tremendous duplication, thercfore waste.
117 Cong. Rec. 42925 {1971). It should be noted that Sen. Syminglon’s criticisms
applied only to duplication in inteiligence coiicetion. This is to be distinguisd
from duplication in anaiysis, which is oiten justified. '
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herice over Agency activities—without impairing the confidentiality
necessary to some legitimate CIA functions. Specifically, it vill first
describe the CIA budgeting and appropriation process. It will then
focus on the components of existing executive and lemislative
spending “oversighi”4 Finally, after reviewing the constiturionality
of the present appropriation system, this Note will consider propos-
als whereby Congress might play a larger role in establishing the

- CIA budget and overseeing Agency spending.

1L BUDGETING AND APPROPRIATION PROCEDURES

The Central Intelligence Agency Act of 1649 [hereinafter the
“}1949 Act”]® established a unique procedure for funding the
Agency. Instead of seeking regular appropriations from Congress,
the CIA has money transferred to it secretly from the appropria-

" tions of other agencies.® This is accornplished through an Offce of

Management and Budgst [hereinafter “OMB”] administrative pro-
cedure in accordance with instructions from the chairmen of the
House and Senate Appropriations Committees.” The process begins
with the formulation of the President’s annual budget proposal to

Congress.

A. Proposing the Budget to Congvess.; The Roles of Executive

Agencies {

“The budget proposed to Congress by the President is the prod-

et of OMB, which receives requests from the executive a2gencies,

4. The word “oversight” connotes both moaitoring and control, although the
two functions are not always coextensive. .
5. 50 US.C. §§ 4032-403j (1970).-
6. Scction $03f provides in part: . .
In the performance of its functions, the Central Intelligence Agency is’
authorized to— . :
(2) Transfer to and reccive from other Government agendes such sums
as may be approved by the Bureau of the Budzst (now rcdesignated
as the Office of Management and Budget, Reorganization Plan No. 2
of 1970, 5 US.CA. App. 1T § 1022 (1974 Supp) ). for the perform-
ance of any functions or activities authorized under sactions 403 and
405 of this title, and any other Government agency is authorized to.

transfer to or receive from the Agency such sums without regard to '

any provisions of law limiting or prohibiting transfers between
appropriations. Sums transferred to the Agency in accordance with
this parigraph may be expended for the purposes and under the
T authority of scctions +332-403j of this title without regard to himita-
tions of 2ppropriations from which transferr=d.
7. Scc text accompanying note 31 infra.
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including the intelligence agencies, coordinates the requests, and
then produces one consolidated budget. Theoretically, at least, the
budget requests of the intelligence agencies are coordinated before
their submission to OMB by the Inteiligence Resources Advisory
Committee [hereinafter “IRAC”], which was created by an executive
order of the President® to “advise the DCI [Director of Central In-

~telligence, the.chief: officer. of the CIA] on the preparation of a con-

solidated intelligence pregram budget.” The recommendations
made by the DCI after consultation with IRAC are neither final nor
binding. Accerding to DCI William Colby:

The DCI does not have full responsibility for the budget of the
entire intelligence community. His responsibility . . . is to
recommend to the President through [OMB] the general level
~ and composition of the budget and the approprizte distzribution

of resources among the different programs. He does not *“con-

trol” the defense intelligence community. Through a variety of
mechanisms and authcrities, however, he can exercise leader-

.s}up with respect to it in the manner directed by the

President.?

Thus, whatever advisory role IRAC may play in the DCI's recom-

mendation, it is clear that the principal substantive responsibility -

for coordinating the intelligence agency budgets rests with OMB.
According to OMB Director Roy Ash, OMB reviews CIA
funding “in the same detail that it reviews the budget requests of

any other executive branch agency.”'® The OMB review comprises’

8. White House Announcerment, supra note 2. The DCI is Chairman -of

~ IRAC, whose members are senior representatives from the State Deparunent, the

Defense Department, OMB, and the CIA.
9. Hearings on the Nomination. of William E.- Colby to be Director of

- Central Intelligence before the Senate Comm. on Armed Scrvices. United States

Senate, 93d Cong., Ist Sess. 184 (1973) [hereinafter “Colby Hearings™}: see also
id. at 11-12. Colby was the DCI-designate when this statement was made.
Compare the following Sen:nc colloquy on the limited scope of the DCI's

Mr. SYMINGTON. We were briefed by the Director of the Central
Intelligence Agency [DCI] twice, the full committee, last January: and
then again this moming.

Mr. FULBRIGHT. Did he discuss how much was spent hy the Na-
" tioml Security Agency?
Mr. SYMINGTON. T asked bul hc did not know.
Mr. FULBRIGHT, He does not know?
- Mr. SYMINGTON. He does not know about thie others, only his own
inany c.":nl

117 Coang. Rec. 42527 (1971).

“10. Lcu:r‘from Roy L. Ash, Director, OM3, to Sen. William Proxmire, Apnl

29, 1974 {hersinafier “Ash letter”], publihed in 120 Cong. Rec. 9306 (daily ed.

Junc 4, 1574) .
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- ! a detailed written justification by each agency for its budget request, ,
i written responses to detrled questions posed by OMB staff as- - .
T signed to review individval agencies’ requests, and oral hearings.!! .
I The CIA budget is reviewed within an OMB unit which considers
: . ; B and coordinates the budget requests of all foreign intelligence pro-
o " - _grams of the Government. OMB asserts that this approach reduces,
. o . ~ while it may not entirely eliminate, redundancy in the funding of in-
) K " telligence programs.’? The budget thus formulated is forwarded by
- s : OMB to the President for submission to Congress. ) :
E ; , | 3 - _ |
- : B. The Role of Congressional Appropriations Intelligence Subcom-~ : )
: i mitiees . :
.. - { ' " The amount and source of funds to be transferred to the'CL.A.
. : . are neither discussed in nor announced to the full House and Senate

e . Appropridtions Committees. Rather, they are deterjnined by the s S

' ‘ ) Appropriations Committee chairmen meeting in executive session _

with an appropriations intelligence subcommittee in each house. In ' _ .-

addition to the chairman of the full committee, each subcommittee ‘

is composed of the ranking rainority member of the full committee

and senior inembers of the Appropriations Subcommittees on De- _

~ fense. \ ' ; -
_The House Appropriations Intelligence “Special Group™3

" spends approximately four days each year reviewing the budget re- _

quests of the CIA and other intelligence services.!* Meetings at : :

which the CIA budget is considered are attended by members of -

the Special Group, representatives of the CI4, two Appropriations

~Committee professional staff members, and a House of Representa-

. + ».. ‘. tae .
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ﬁ_‘ ‘!‘ 11. Letter from Joseph Laitin, Assistant to the Director for Public Affairs, "
) . :__ l‘ OMSB, to author, Oct. 3, 1974, on file in New York University Law Library {here: }
. R is inafter “OMB Letter'l. . |
. - 1 12. 1d. : : |
) e . : _ 13. Techniaally, this group is not a subcommittee. Each Appropriations .
sl P R I Committee subcommittce is tesponsible for its own appropriations bill, eg. <% ",
: : L ) defense, transportation, etc. Since there is no separate appropriation for the'~." .
. ¢ 2 intelligence scrvices, there is accordingly no intelligence subcommittee, but rather -
B ) * ! this “Special Group™ which approves intelligence budgets for insertion into other
_: g approprialions. Tclephone interview with Samuel Preston, Staff Assistant, House
. Appropriations Committec, Nov. 27, 1974 (hereinalter “Preston interview—Nov. |
- : *74"}). The names of the Special Group’s members, which formerly were kept |
: - -1 sceret, 117 €ong. Reeo 20672 (1971)  (remarks of Kcp. Harringlon), were pub-
S ‘ lished ia 1974, 170 Cong. Ree. 9509 {daily cd. June 4. i974) (remarks of Sen. )
Loeel 1 McClellan). )
g . h : 14. Preston interview—Nov, 74, supra note 13
. ]




..

| : . Approved For Release 2006/11/14 : CIA-RDP91-00966R0008000260008-7-

!

.

1]

BN

]

. X
!

‘

. 1]
- !
4

. .
e memmuemcooe

.o rte

P

oy war o o .

- Approv-é:d For Release 200

6/11/14 : CIA:RDP91-00966R000800020006-7 |

. P o - -,
7

gz e

. . - -
e . .

M -
e

498 " INTERNATIONAL LAW AND POLITICS [VOL. 7:

493
tives stenographer who makes a complete record .of the meeting.13
“This process is said to result in a review of the CIA budget which is
as detailed as the subcommittee’s review of the Defense Depariment

.budget.1®

The Senate Appropriations Intelligence Subcommittest® is
also said to conduct extensive formal budget hearings at which staff
members are present and memoranda are prepared for {future refer-
‘ence by subcommittee members and stafi.!$ However, in June
1974 Senator John Pastore (D., R.1), a member of the subcommit-

tee, conceded that no record of its proceedings is kept.!? Senator-

Pastore’s statement is consistent with an earlier description of the

‘subcommittee’s modus operendi by Senator Allen Ellender (D.,

1a):

We five who sit on this committee hear the testimony of those

applying for funds. The funds are justified to us. We ask many -

questions. None of this information is in writing, nor is it re-
‘corded, but it is simply given to us and we weigh it and then
recommend appropriations as is seen fitting.*® -

The public record contains indications which cast doubt on the
intensity of the Senate subcommittee’s CIA budget review. For ex-
ample, Senator Ellender is reported to have said that he did not
want to leamn the details of the CIA budget for fear he might talk in
his sleep?'—a remark which, if true, indicates that a key figure in
the intelligence budget review process preferred to remain less than
fully informed as to the specifics of the CIA budget. This view is
confirmed by a Senate colloquy which took place after it became

* public that the CIA had been secretly supporting a 36,000-man
‘ army in Laos: : C e :

15. For safekeeping. the record is stored at the CIA, which delivers it to the

Capitol on request. Id.

16. Tclephone interview with Samuel Preston, Staff Assistant, House Appro-. :

. priations Committee, Aug. 39, 1974 [hereinafier “Preston interview—Aug. 737].

17.The Senate Appropriations Intelligence Subcommittee was first included
in the Appropriations Committec’s published list at subcommittees in 1869. S.
Hom, Unused Power: The Work of the Senate Committee on Appropriations 38,
40 (1970) {hereinafter “Horn™]. :

18. Telephone interview with a Senate Appropriations Committee staff mem-’
ber, Nov. 11, 1974 [hereinafter “Senate Appropriations staff interview"].

19. 120 Cong. Rec. 9006 (daily ed. June 4, 1974) .~

20. 117 Cong. Rec. 42,923 (1971). When he made this statement. Sen. Ellen-
der was Chairman of the Appropriations Commitiee and iis Intelligence Subcom-
mittee. '

2. 120 Cong. Rec. 9507 (daily ed. Junc 4, 1974) (remarks of Sen. Hughes) :
Colby Hearings, supra notc 9, at 52, : .
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Mr. FULBRIGHT ... It has been stated that the CIA has
86,000 there. It is no secrct. Would the Senator say that be-
fore the creation of the army in Laos they came before the

. committee and the committee knew of it and approved it?

Mr. ELLENDER. Prohably so.

Mr. FULBRIGHT. Did the Senator approve it?

Mr. ELLENDER. It was not—/I did not know anything

- about il. ... I never asked, to begin with, whether or not there
. were any funds to carry on the war in this sum the CIA asked
for. It never dawned on me to ask about it. Y did see it publicized

in the newspapers some time 230. . - -
_Mr. CRANSTON . ... I would like to ask the Senator if,

.. since then, he has inquired and now knows whether that is

being done? . -
Mr. ELLENDER. I have not inquired.

* Mr. CRANSTON. You do not know, in fact?

- Mr. ELLENDER. No. .

Mr...CRANSTO;\'. As you are one of the five men privy to

this information, in fact you are the No. 1 man of the five men

who would know, then who would know what happened to

this money? : , :
The fact is, not even the five men, and you are the chief one

- = of the five men, know the facts in the situation.

Mr. ELLENDER. Probaebly not*

Senator Milton Young (R., N.D.), another member- of the sub-
committee, also admitted on the floor of the Senate that he had
“read in the magazines and newspapers” about the CIA’s army in
Laos® It has since been estimated that the CIA was spending
more than $300 million annually on the seaet army in Laos at the
time these statements were made.?* -

Inasmuch as the subcommittee meets in executive session and

22. 117 Cong. Rec. 42929-31 (1973) (ermphasis added). .

23. 1d. at 42930. A staternent prepared by William Colby for the Senate
Armed Services Committee’s hearing on his nomination as ClA Director appears
to conflict with the statzments made by Sens. Ellender and Young. In responsc to
2 question posed by Sen. Hughes, DCI-designate Colby stated:

The appropriate committees of the Congrzss and a number of individual
senators and congressmen wére bricfed on CIAs activities in Laos during

the period covered. In addition, CId’s programs were deseribed to the -

Appropriations Commitlees in our annual budget hearings.
Colby Hearings, supm notc 9, ut 130 (emphasis added) . :
24. 119 Cong. Rec. 15,352 (daily ed. Aug. 1, 1978) (remarks of Sen. Prox-
mire) . N .
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. : , . does not publish its proceedings it is difficult to determine whether
TN » : : the Senate Appropriations Subcommittee’s involvement in the
X
- budgeting process h:s changed since 1971. The fact that the sub-
. committee has met with increased frequency during recent years :
_ may indicate that it is now taking a more active role.23 S,
. ' . There are indicztions that the Armed Services Committees and .
. ' - their intelligence suocommittees may also have a part in the ap-
: ‘ ‘ proval of the CIA budget. For example, ir 1973 the Senate Armed
- ' hd . . . -
) . Services Committee reportedly questioned DCI Colby and other
. po Yy q -
' ! <. womembers <of the ' €FA wstaff ~in - detail concerning the Agency
L . - A “budget?® In August 1974 DCI Colby stated to a House subcom-
< - T e - o . . -
. . S mittee: “We also fully brief the CIA oversight subcommittees of the
Armed Services and Appropriations Committees on budget and op- .
= b erational matters.”s? : o - o ST
: . : C. The Role of Congress as a 1Wkole . _
. o r< ’ H . 7 . ’ . . :
LT Lo : The proposed appropriations as approved by the Appropria- -
R S K tions Committees—with the CIA funds hidden within other catego- . i
- A ries—arc debated on the foors of both houses of Congress. Since
et T ' the Appropriations Committees’ proposals do not reveal in which . .. |
- o . O 1 Pprop J prop PR e
A . appropniations the CIA budget has been concealed, it s impossible - Rl
ot . . . - . . 1 2
,A ’ . i : . for rembers of Congress. to. know which of the figures under con-
S R S sideration have been inflated by funds actually destined for admin-
R R " istrative transfer to the CIA. For this reason, Congress as a whole
o . - plays only a mechanical role in approving the CIA budger. :
I N L . This budgeting process is not likely to change significantly as a
: R o result of the new budgeting system enacted during the 1974
. : ' - L. t25. During 1973 the subcommittee held B mectings with CIA representatives; )
e - oo - and by Scptember 1974, 5 meetings had been held. This is compared with 2 RN
- S meetings in 1972 and 1 in 1971, Telephone interview with a Senate Appropria-
EERER T - tions Committee staff member, Aug. 30, 1974. Sen. john McClelian (D.. Ark) -
AR S S A .. . beame chaiman of the subcommittee (and of the full Appropriations Commit- ;
T R . tec) following Sen. Ellender's d=ath in 1972, T
: * Tt~ ) N 26. 119 Cong. Rec. 15,351 (daily ed. Aug. 1, 1973) (rcmarks of Sen. Syming-
’ - : g o ton) ; 120 Cong. Rec. 9510 (daily ed. June 4, 1974) {remarks of Sen. Stennis) . See
) : : also Colby Hearings, supra note 9, at 16, where Sen, Symington stated that the
2 L e i : Senate Armed Services Committee “would appreciale reviewing what {the CIA] . -
. L . i give[s] to the appropriations committees of the Senate and the House,” and DCI
. : Colby 2greed to “report fully™ to the Committes. ‘ - : -
: : 27. Sratement of William E. Colby before House Foreign Operations and
, Government Information Subcomm. Aug. 1, 1974, at 5 (mimzographed text
: obtained from CIA). : T
a . .
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well hidden in other approprio
is under the present system.

“Therefore, until further legislation is passe

d, Congress’ role with re- -

above. |

spect to the CIA budget will remain substantially as

described

. D. Ministerial Functions of "OMB a@nd” the™ Treasury Department

Following congressional approval
warded to OMB together with instruct

, the appropriations are for-
ions from the Appropriations

Committee chairmen as to the amount and source of funds to be
... transferred to the CIA* The budgeting process is complete when

" OMB in fact transfers®® the funds. Th
by Senator Proxmire (D-. Wis.)

is step was recently described

* . . The transfer of funds to C1A under Section 6 of the CIA
Act [50 USC. § 4038 (1970)7 1s accomplished by the issu-
ance of Treasury documents routinely used for the transier of
funds from one Government agency to anather. The amount

- The funds approved for

and timing of these transfers are approved by OMB.
transfer to CIA by OMB are

limited to amounts notified to OMB by the chairmen of the

Senate and House Appropriadons Committees.

The speaific

appropriations accounts from which the funds will be trans-
ferred are also determined by this process . . - - :

In other words, only two men in the entire Congress of
the United States control the process by which the CIA is

funded.!

28. The new congressienal budgeting system, which will become fully epera-
tive when Congress considers the budget for fiscal 1973, establishes new congres:

sional machinery to examine the budget as 2

whole and to determine spending

priorities within overall spending and revenue targels. It will Teplace the present
approach whereby Congress considers each appropriation bill without regard 1o

the total budget or total available revenues.
1; Wall St. J., June 6, 1974, at 2.

See N.Y. Times, Mar, 23, 1974, at

29. The CIA Act of 1949 does not expressly mention this role of the

chairmen of the Appropriations Commitlees.

However, when the floor manager

described the prcpoxd bill to the House of chrcscnuiives he stated:

= have provided the lsral basis
P g2

for the granting to the Agtncj

authority for the spending of those unvouchered funds which the Appro-

priations Committee of the House will
95 Cong. Rec. 1945 (1949) (remarks of Rep

carmark, - . -
. Sasscer) . .

20. Transfzrs are used for many purposes in addition to concealing intelli-

gence budgzts. Sce geoerally tiorn, supra nole
$1. 120 Cong. Rec. 9302 (daily ed. June
note 10.

17,3t 152-95. .

4, 1074 . S also Ash letter, sup

-46-
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| . It has been reported that the transfers are made in the Intelligence . 2

Community Branch of the OMB32 and that they are known to only
two or three high-ranking OMB cmployees.3?

) 1 ‘The Treasury Department records the wransfers in the Com-
bined Statement of Reccipts, Expenditures cnd . Balances of
< the United States Government [hereinafter the “Combined State- .
- i ment”]3% The Combined Statement is published in compliance -
R , ' -with 31 US.C. § 1029, which directs “the Secretary of the Trea-
. . : sury annually to lay before Congress . . . the expenditures by

cach separate heed of appropriation” (emphasis added). Since all
CIA funds are transferred from other appropriations, there is no
“head of appropriation” for the CIA. Therefore, this method of ac-
counting does not make it possible to identify the location or
amount of Agency funds.3s Thus, the Combined Statement does -
not, except in the most technical sense, reflect CIA expenditures.3®

. L 111. Oversicur oF CIA SPENDING

L]
& et eoere o e+ o v s

With the foregoing outline of the budgeting process as back-
grouhd, the nature and extent of oversight of CIA expenditures can
~be examined. Congress, with its constitutional power of the
purse,7 has ultimate control over CIA spending; to a limited ex-
tent, however, the executive branch also monitors the CIA’s ex-
penditure of funds appropriated for its use. -

A. Executive Branch Oversight of CIA Spending : ' - -

[T SIS SNSRI SO AP PN

1. National Security Council Groups. Most intelligence over-
I T S - sight by the executive branch is concerned with substantive, as dis

32. D. Wise, The Politics of Lying 114 (1973)
33. Bium, supra note 1, at xxvi.
v . - 34. Apparently OMB does not report to the Treasury Department lhc real
: ’ purposes for which these funds are transferred. *The [Treasury] Depariment has )
[stated) that it does not recsive any rccords which show receipts and expendi- ’
o : ) : tures of the Central Intelligence Ageney.” Supplemental Brief for the Appellees
: at 2, nl. Richardson v. United States, 463 F.2d S44 (3d Cir. 1972) .
35. When Congress has specifically appropriated funds for the CIA, the
’ ‘ . : . : . Combined Statement has reported the appropriations and the expeuditures there--
’ . Tl - . . ~under. Sec, c.g.. Military Construction Act of 1933, ¢h. 363, § 401, 69 Suat. 324,
‘- . . o authorizing the appropriation of $555 million for acquisition of land and con-
struction of a building for the C1A headquarters in Langley, Va. Sce also Supple-
mental Appropriation Act of 1957, ch. 743, subch. 111, 70 Stat. 678.
$5. Sce text accompanying notes 12440 infra for a diskussion of the constitu-
: tionality of this armangement.
- . 37. US. Const,, int. 1, § 8. : )
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2
; : .
- } tinct from budgetary, matters. In 1971, President Nixon announced
K the cstablishment or reconstitution of four intelligence oversight
! bodies—the National Security Council Intelligence Comrmt'ee ) )
é [hereinafter the “Forty Committee”], the Net Assessment Group )
' within the National Security Council Staff, the United States Intelli-
s ; gence Board, and IRAC—all as arms of the National Security
: { Counail reporting to the President through his Specml Assistant for
- 1 National Security Affairs.3
* 5 ‘ Initially, the Forty Committee3® was estabhshed to “give direc- .
g . tion and guidance on national intelligence needs and provide for a
) - 1 . continuing evaluation of intelligence preducts from the viewpoint of
- : the intellizence user.”4® More recendy, President Ford has indicat-
- ]

-ed that its duties encompass the review of every covert activity un-
dertaken by the Governments! Since the activides of the Forty.

- Committee are not made public,4? 4t is impossible to state with cer-
tainty that this group does not oversee the CIA budget. However,
since the ‘committee is not charged with budgetary oversicht and

 does not include members who specialize in fiscal matters, this con-" oo

- clusion seems reasonable. The Net Assessment Group is “responsi-
ble for reviewing and exaluaunv all intelligence products and.for

.
[
~
i

38. White Housc Announceaient, supra note 2. The four groups consist
largely of the same members. In the words of a formear rember of the groups:
“at Kissinger meetings, at whatever group it is, they 2ll have different names,
but the same people sit there . . . " Transcript of tape-recorded conversation
between Gen. Robert E. Cushman, Jr. (a former Deputy DCI) and E. Howard
Hunt, July 22, 1571, published in N.XY. Times, Aug. 3, 1973, at 10, col. 6. The
reference to “Kissinger” refers to Dr. Henry Kissinger in his role as the Pesident's
Spedal Asistant for National Security ARairs,

39. Mcmbers of the Forty Committee include the Speaal Assistant to the
President for.National Sccunu Affairs, the Chairman of the Joint Chiefs of Suf,
the Under Secretary of Stare for Pclmal Afiairs, the Deputy Secretary of De-
fense, and the DCI.

The Committee derives its name from National Sccuntv Coundl Intelligence
Decision Memorandum No. 40, the classified directive which established it in its _
present form. See T. Stule, How Kissinger Runs our ‘Other Government’, New . H
York, Sept. 30, 1974, at 59: Earlier cmbodiments of the Forty Committee were
named “the 54/12 Group.” “the Special Group,” and the ~333 Committes.” See
Sperling, Central Intelligence and its Control: Curbing Secret Power in a Demo-
cratic .Sodety, quoted in 112 Cong. Rec. 15,533, 15,763 (1966) and “Walden, A
Restraining the ClIA, in Blum, supra note 1, at 232, : . : -

40. White House Announcement, supra note 2. o

41. N.Y. Times. Sept. 17, 1974, a1 22, ¢ol. 4.

42. For example, at the hearing on his nomination, DCI-designate Colby
indiated that duc to the “casitied™ nature of the information. questions about
the mewmbership and function of the Forty Committee should preferably: be
deferred vatil the hearing was in exzcutive session. Finally, Calby conceded in
open session that the Chatrman was indesd Dr. Kissingzr, then Assistant to the

resident for National Security Affairs, Colby Hearings, supra note 9, at 14,
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producing net assessments,”*? while the United States Intelligence
Board likewise performs substantive intelligence functions which
have no relation to budgetary oversight.#

Only IRAC, the fourth group, was given a function related to

; intelligence budgetirg. But this function, as discussed above!s is
H limited to advising the DCl in the coordination of the various intel-
: ’ . ligence agency budget requests; it does not extend to assuring that
P T ~+~budgets;-once-approved,.are.adhered. to. Therefore, it appears that-
", none of the groups created by the 1971 Presidential reorganization

was intended to, or in fact does, fulall an oversight function with re-
spect to spending by the intelligence agencies.

2. The President’s Foreigr; Intelligence Aduisory Board. The

i § » . P;esident’s ‘Foreign Intelligence Advisory Board [hereinafter

' - “PFIAB"] was re-established by executive order in 1959 as an in-
L telligence oversight body within the Ofice of the Executive.$s It
4 .- wasgiven a broad mandate to advise the President concerning the

conduct of foreign intelligence activities . by Government - ;

agencies*” PFIAB consists of 11 private citizens*® assisted by a »

{ . T

43. White House Announcemsant, supra note 2. '
44. The United States Intelligence Board was established to

advise and assist the DCI with respect i the production of national

iatelligence, the establishment of nationz - :-elligence requirements and .

pribrilits, the supervision of the disserm widn 2and security of intelli- S -

genes material, 2nd the protection of inl:iligence sources and methods.

1d.

M 45, See text accompanying notes 8-9 supra; sz also White House Announce- ’ -
: meat, supra note 2.

. X 46. Exec. Order No. 11,460, 34 Fed. Reg. 5539 (1969) [hereinafter “Exec. .
: . ' Order No. 11,4607]. Since 1956, PFIAB has existed under varying naraes with
: somewhat changing missions pursuant to previous executive orders. For a Teview
. of its history, see Announcerment of Executive Order Reconstituting the Beaard, in
. 5 Weekly Compilation of Presidential Documents +3 (i563).

47. According to Exec. Order No. 11,480, § 1, supra note 46, PFIAB's duties
are to:

(1) advise the President concerning the objectives, conduct, manage-
ment and coordination of the various activities making up the overall
national intelligence c¢fort;

(2) conduct 2 continuing review and assessment of forcign intelli-
gence and related activities in which the Central Intelligence Agency and
other Government departments and agenacies are cngaged;

{3) receive, consider and tale appropriate action with respect to
matters jdentified to the Board, by the [CIA] and other Government
departments and agencies of the intelligence community, in which the
support of the Board will further the cffectivencss of the national intelli-
' genes effort; and .

{#) scport to the President concerning the Board's findings and

enas e be o mand @
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" five-person staff. To assist PFIAB in.carrying out its function, the ’

' executive order directs the intelligence agencies to “make available
to the Board all information with respect to foreign intelligence and
related matters which the Board may require.”*> This blanket
grant of access 1o Agency data gives PFIAB at least the potential to -
<. oo - conduct budgetary oversight. However, it concentrates mainly on
) ’ substantive issués relating to the intelligence comrunity, with fiscal
"matters playing only a tangential role in its deliberations.®

cegaelen e

: - ' : In addition to the fact that PFIAD exists to advise the Presi-
' ‘ dent, whose interests may not always coincide with those of Con- .
gress or the nation as'a whole, there are a number of reasons why
. - . B PFIAB cannot reasonably be expected to produce objective budget-- )
; : e ary oversight. First, it lacks the manpower to oversee 2 billion-dol- -
. . 1 ‘ lar budget, for its members work only part time on PFIAB o
N - o - . ypatters® and its small staff includes no accountants.5® Second, -
: RS many o'g the members have held responsible positions in the inteli- )
' -, . ) gence commaunity and may therefore share the contextual predispo- -

i . .
. ..
.
P
Ty

) . appraisils, and make appropriate recommendations for actions to achieve
i . : R a ‘ :  increased efactiveness of the Government's foreign intelligence cfiort in
’ _— mecting national intelligence needs. '
' 43. As of Aug. 20, 1974, the members of the Board were: George W.
Anderson (Chairman), Former Chief of Naval Operations; William O. Baker,
Vice President, Research, Bell Telephone Laboratories, Incs Leo Cherne, Execu-
tive Director, Research Instituts of Americ; John B. Connally, former Secretary
. . of the Treasury; John S. Foster, Director of Defense Research ard Engincering,
S . Department of Defense; Robert W. Galvin, Chairman of the Board, Motorola,
o o o . Inc.: Gordon Gray, former Spedal Assisaant to the President for National Security
Do . : : Affairs; Edwin H. Land, President, Polaroid Corporation:  Clare Booth Luce,
PP S former Congresswoman from Connecticut and former Ambassador to Italy; Nel-
) son A. Rockefeller, former Covernor of New York: and Dr. Edward Teller,
Professor, University of California and Assodate, Director, Lawrence Radiation
ce Laboratory. Colby Hearings, supra note 9, at 183; tclephone interview with
: Wheaton ‘Byers, PFIAB: Executive Director, Aug. 30, 1974 [hercinafter “Byers . .
interview’]. ] ) K
49. 14. ‘ ' . i
50. Interview with Leo Chemne, Member, PFIAB, New York City, Sepr 13, ’
1974 [hereinafter “Cherne interview”]. PFIAB's exccutive dircctor has sugzested
that PFIAB is concerned with intclligence agency budgets only to the degres that - -
. jt may feci they do'not ‘reficct the President’s prioritics. Byers interview, supra
. ' . ' note 48.
) £1. The members meet formally for approximately two days every two or
. three months and work individually on PFIAD projccts for varying amounts of
tirne between meetings. 1d.: Cherne interview, supra noie 50,

t
-

'
cem e ot wemes e semlims T
»

-

- : 52, In September 1974 the staff consisted of the-executive divector, a former
] _ forzign service ofiicer; his assistant, an atworney: and three secretaries. Byers
- - _ . - intetview, supra note 43.
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sitions of the agencies whose programs they review.>® Another

S : problem originates from the fact that the Board’s advice to the
- Co ’ " President is given in strict confidence and hence is not subject to the
| ' o check of publicity.3 In sum, PFIAB is a policy adviser to the
‘ ] . ‘ President. It do=s not in fact and does not purport to exercise ar: in-
G i - telligence-budget oversight function.
| . | 5 _ . o
} P . .3..0MB as.an.Overseer of Spending. OMB is not authorized
E

to make independent audits of any government agency’s
“expenditures®® and does not attempt to perform such audits.5e.
" Nonetheless, in discharging its primary responsibility as the coordi-
_ i nator of agency budget requests, OMB also serves to a limited ex-

- R ~ tent as an overseer of agency spending. Executive agencies, includ-

o . Ty : ing the CIA, which submit budgets 1o OMB are required to report
: T : *“as accurately as possible” fiscal data indluding “‘receipts, appropri-
- . Ce : ations, transfers, outlays and balances for the past year.”s" The re-
: ' . » : ports “must be on 2, firm accounting basis and consistent with law
. . and regulations”s$ and are subject to the same review as any other
) ol part of the agencies’ submissions.® Thus, to the extent that OMB
- . = o oo - requires the CIA to account for previously appropriated funds, it

‘ . SRS : - serves as a check on CIA spending. v

- o * B3 Exec. Order No. 11,460, supra note 46, calls for the appointment of

- - i persoas
. : T : quazlified on the basis of knowledge and experience in matters rclating to
. B . the national defense and security. or possessing other knowledge and
e S T i ’ L. abilities which may be expected to contribute lo the euccme perform~
T - i ance of the Board's duties.
G T : . 54. Sen. Clifford Case (R., N.J.) described the disadvantages of confidential
SO . advice in the context of a discussion on executive privilege:
[T]he Executive is going to get better advice from people who Lknow
that their opinions are going to be lested by exposure to public view
_ than otherwise, and . .. the greatest problem of getting good advice
Ll o T .- from anybody, so far as the President is concerned, is the knowledge that
) ST . ! S his advisers want to please him, and . . . this is the geatest corrupter of
. BT i C truc intelligence. . . . [1If the people who surround the President know N
: - . P, . that they are not going to be subject later to an exposure of their views
. ' and their advice to the President, they are rather more likely not to give
the best advice they an.
Hearings on S. 2224 Before the Senate Comum. on Foreign Relatinns, 92d Cong.. 22
Sess, (1972) [hereinafter “Hearings on S. 22247}
55. Sce United States Government Maoual §0.81 (1973-74) .
56. OMD Letter, supma note 1.
57. Exccutive Office of the Picsident. Oftice of Management and Budyet,
. Preparation and Submission of Budget Estimates, Circular No. A-11 § 116 (]unc
o . S 28, 1974).
' : 58. Id.
59, Scc note 1 supra and 1ccom;>anymr- text, - .
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4. Audits within the CIA. The only other executive branch re-
view of CIA expenditures occurs within the CIA itself. According
to DCI Colby, the Agency’s methods of account ing “conform to au-
diting procedures used throughout the Government. ‘90 The CIA
has an audit staff which reports to the DCI through the Inspector
General, who audits all Agency accounts. Most CIA accounts are
reviewed- internally-onranvannual.basis, with some smaller. accounts
being audited at less frequent intervals and some larger accounts
audited continuously by a resident auditor: In some situations, au-
dits are performed by outside audit firrns or the Defense Contract
Audit Agency; in additon, a specialized staft audits many of the
Agency's industrial contracts.$t It would appear from this descrip-
tion that in-house CIA budgetary oversight is thorough. However,
as consdentious and competent as the Agency's in-house auditors
may be, it is an administrative axiom that no organization can eval-
uate its-own programs with complete objectivity.

Thus, all oversight of CIA spending performed within the ex-
ecutive branch—that by the CIA itself, OMB, .and perhaps to a
small extent PFIAB—is based on hscal data supplied by the Agen-

-¢y. The task of performing an independent audit is left for the legis-

lanye branch. -~

B. Congressional Overszcrht of C14 Spending

Congress’ method of overseeing CIA spending was dcveloped
in response to the special requirements of secrecy that accompany
many of the activities—and consequently the expenditures—of the
CIA and other intelligence services. When the congressional CIA

- oversight mechanism was established, it was thought that the need

for secrecy rendered public hearings 2nd other traditional methods
of congressional oversight xmpracdcable and that access to confi-
dential inforamtion about the intelligence agencies and their ac-
tivities should be denied to all but-a few congressmen. Oversight of
CIA spending and activities was therefore delegated to subcommit-
tees which meet in executive session and report only the condu-
sions reached at their meetings, not the reasons underlying them, to
Congress as a whole$® These subcommittees are in uniquely

60. Letter from \\'xlh::m E. Colby, DCI, to author, Nov. 9, 1974, on hle in l\c“

_York University Law Libwary Uun:nnhcr “Colby letter™).

61. Colby Hearings, supra note 9, at 182,

62. This cx'mm'on from a requirement to justify their conclusions to Con-
gress as 2 whole is unigue 1o the "\'-“.g:".c»— subcommittees. Other subcommit.
tees also customarily mueel in oxecutive session. Senate Appropriztions stad inier-
view, supra note 13.

-
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I o ~ powerful positions both because they are not required to justily
Lo . . their conclusions to the-fnll houscs and because they are the only
- T - congressional bodies to which the CIA acknowledges its obligation .
’ : to report.®3 ' : .
. ' - - .« o - - 3 - )
Oversight of CIA acrivities and spending is primarily the re-
) _ sponsibility of subcommittees of the Armed Services Comumittees in
» ; - both houses, although the Appropriations Intelligence Subcommit-
’ " , “tees also perform some spending oversight. The Senate Armed Serv-
ices Subcommittee on Central Intelligence and the House Armed Serv-
. ices Special Subcommittee on Intelligence are cormposed of senior
members, including the chairmen, of the full committees. Both sub-
) St committees have taken an increasingly active role in intelligence over-
- . T sight since 1971, a year when the House subcommittee had been
L T _disbanded eatirely and the Senate subcommittee, although techni-
L S © cally in existence, did not meet.# ' . .
e T T E The Senate Armed Services Subcommiteee, chaired by Senator
‘ B John Stennis (D., Miss.y, appears to be the less active of the two -
PR L subcomritiees. By mid-September 1974, it had held only two for-
PG R mal meetings during the 93d CongressS 2lthough it met infor- .
.~ - R ‘ o mally on 2 number of other occasions.5¢ The informal meetings re-
LGN M . portedly did not always involve all subcommittee members and
- i B o were sometimes, but not always, attended by one or two stafi mem-
R 0 ' - .bers and recorded in stafi memoranda5? CIA spending was re-
i\ T B - portedly reviewed in great detail at some of these meetings.s3 ‘
L SR The House Armed Services subcommittee has taken a relative-
L DT . 63. According to DCI Colby, .
e 0T T o . i [Tlhere is no specific resolution of cither the House or the Senate that
s "_‘, e LT ! . ) . sets up those particular committees, but in the early 1950s those subcom-
R T mittees of the Appropriztions Committer 2nd the Armed Services Com-
T e T . o mittee of the House and of the Senate were established as our proper
Lo L oY - oversight and review commitiees. And the practice grew up, over these 23
e ; . . yjears, that we would only speak to those and not to the others. .
TS SR . T : Center for National Security Studies, Conference on the Central Intclligence
-t~ Co . Agency and Covert Actions, Washington, D.C. Sept. 13, 1974 (mimeo'd procesd- .
’ L . ) ings) [hercinafter “National Security Studics Conference™]. .
A T 64. For a description of the oversight committees through mid-1971, see CIA:
. Ct et ©o . Congress in Dark About Activities, Spending. 21 Cong. Q. 1840-43 (Aug. 28, 1871)
T - T o and id. a1 172529 (Aug. 14, 1871). See also 120 Cong. Rec. 5929 (daily ed. April | .
oo , . i 11,1974) . '
. - -t i 65. 120 Cong. Rec. 17,005 (daily ed. Scpt. 19, 1974) (remarks of Sen. Buker,
o ) " attributing the information to Senate Armed Services Committee stafl) .
. . . : 66. Tclephone interview with W. Clark McFadden I, Counsl, Scnate Armed
‘ ’ Services Committer. Nov. 8, 1974.
- 67. 1d. McFadden was unwilling to state the extent to which the subcommit.
I L P | tec's responsibilities might be carried out by the chairman alone.
- K : €3, 1d.

T
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i ) . o 1y active role in CLA oversight since its reconstitution in 1971 un-
' der the chairmanship of Representative Lucien Nedz (D.,
Mich.) £ It met nine times in 1972, 24 times in 1973, and 17
times in 1974 through mid-November.? The subcommittee gener-
ally meets in executive session, usually with staff members and a

w T '»stenographerv:prcse'nt."u sThat the meetings have not focused on ’
' ’ spending oversight is indicated by the fact that a staff member who
has worked for the intelligence subcornmittee since 1972 has “not .
. ‘ : : been privy to any detailed budget discussions.”??
- - T .. ‘The intelligence subcommittees of the House and Senate Ap-
S e propriations Committees also perform some spending oversight. ’
- e .. Staff members of the House “Special Group™ are frequently in con- T

. oo tact with the executive agencies they oversee; in addition, the Special

: LT Group informally monitors CLA spending both in the course of

R S substantive briefings throughout the year concerning Agency pro-

. . grams and in-its hearings on the Agency's appropriation requests.™ ' y
The Senate Appropriations Intelligence Subcommittee reportedly '

: ‘ : o also concerns itself with CIA spending both in its formal budget
: S oo * hearings and in its regular semi-monthly raeetings.™
. P C. The 1949 Act and Congressional Control Quver CIA Spending
( o ' "The 1949 Act appears to limit traditional legislative control :
SN o . over executive agencies by providing that the CIA may expend its -
LT . funds “without regard to limitations of appropriations frem which .
. R [the funds are] tramsferred”?® and *notwithstanding any other
L. : s provisions of law.”?8 If in these provisions Congress completely—
-t . . 69. The chairman of the full committee, Rep. Edward Hébert (D.. La),isa
. ~; 3 - member of the subcormmittee. ' ' T »
- 70. Letter from William H. Hogan, Jr., Coiunsel, House of Representatives .
s . - Comm. on Armed Services, to author, Nov. 1§, 1974, on file in New York University
. Law Library {hereinafter “Hogan Letter”). Many, but not all. of these meetings : -
PO e *  were devoted to bearings on CIA involvement in Watergate and retirement pro-
. . o L visions for CIA emplovees. See, eg., the list of subcommittee publications in
T . oo . Hearings Before and Special Reports Made By House Comm. on Armed Ser-
: : vices on Subjects Aftecting the Naval and Military Establishroents 1973, 934 .
TTToToL ‘Cong., 1st Sess.at 24-25. ’ .
T . o 71, Hogan Letter, supra note 70.
_— 72. 1d.

. : 73. Preston interview—Nov. 74, suprz note 13. Although the subcommittee’s
- . ' reviews of ClA\ appropriation requests do not include a systematic justibation of
’ past-year spending, Agency representatives are alled upon to justify specific items,
- . . : c.g. 2 request for an increase in funds for a cortain purpose. Ll
74. Scnate Aovropriziions stafl interview, supra note 18.

75. 50 US.C.§403 { (a) (1970).

‘ S 75. 1d. _ _
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“even if not permanently’’—relinquished its power to control CIA

spending, attempts to utilize the congressional “plenary pawer to

. exact any reporting and accounting it considers appropriate in the

public interest””"® may be an exercise in futility. On the other hand,
such a situation may increase the importance of congressioral over-
sight in order to determine when new legislation, including modif.-
cation of the 1949 Act, may be needed and to allow Congress to
attempt to influence the CIA through informal means. In either
case, it is useful to define the scope of the 1949 Act with respact to
congressional control of CIA spending.

A concaete context in which this issue might arise would be
the approval of an appropriation including funds destined for the
CIA which contains a limitation on the purposes for which the
funds may be spent but which does not expressly state whether the

" CIA is to be bound by the limitation.*® In such a case the 1919 Act may

reasonably be held to override the subsequent enactment only if
Congress (1) intended in passing the 1949 Act to exempt the CIA

_from all subsequéntly enacted funding limitations; and (2) does not

intend to disturb the CLA exemption in the subsequently passed fund-
ing limitation.5° o

The language of the 1949 Act suggests that Congress intended
to exempt the CIA only from certain funding technicaliues. Thus,
for example, the subsection which exempts the CIA “from other
provisions of law” arguably applies only to technical funding limita-

. tions such as those enumerated in that subsection, viz,

prohibitions on the exchange of appropriated funds other than
for silver, gold, U.S. notes and national bank notes, restric-
tions on using personnel of other government agencies, and

" limitations on the payment of rent and making of improve-
ments to leased premises.3t . -

" %77. Congress may, of course, reassert this power whenever it wishes by the,
passage of new legislation. See text accompanying notes 195-214 infra.
78. United States v. Richardson, 418 US. 166, 178, n. 11 (1974} .
%9. An example of such a limitation in an appropriation bill might saate .
that “nothing in this appropriation shall be construed as authorizing the use of
any such funds to provids military assistance to the Government of X.” Cf. Pub.

“X. No. 91658, § 833 (2), 2d proviso, 84 Stat. 2020 (1971), a provision in the 1971

Department of Defense Appropriation which prohibited the use of funds in the
appropriation for support of ailied forces assisting the government of Cambodia
or Laos. This limitation is discussed in Futterman. Toward Legislative Coatrot of
the CIA, 4 NY.U. }. Intl L. % Pol. 431, 430 (1971) [herecinafter “Futterman”].
§0. Id. at $48-54. oo . _
81. 50 US.C. § 403¢ (1570). This interpretation involves application of the
gjusdem generis maxim of stututery construction. ) :
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- Similarly, subsection 10 (a) % which allows the Agency (o expend

funds “notwithstanding any other provisions of law,” arguably was
intended to apply only to the housckeeping functions listed therein
such as “rental and news-reporting cervices” and “association and
Jibrary dues.” Subsection 10 (b) .23 authorizing the CIA to spend

“its funds “without regard to the provisions of law and regulations

relating to the expenditure of Government funds™ may have

‘been intended only to exempt the CIA from normal a2ccounting

procedures. Such an interpretation is indicated by the remainder of

the sentence: ' . .. and for objects of 2 confidential, extraorci-
i)

nary or emergency nature, such expanditures to be accounted for

solely on the certificate of the Director. . . .* (Emphasis added.)
Congress’ intent regarding CIA spending autonomy is not clar-

jfied by the legistative history of the 1949 Act. The Committess on

- Armed Services of both housss held hearings on the bill in execu-

tive session and released only skeleton reports stating that much of
the testimony was confidential and that the legislation was
justified.® The 'House passed the bill without clarification;3? the
Senate likewise passed an amended version of the House bill with
the knowledge that it was not being given a full explanation.®® The
funding provisions of the Act were not discussed in either House.

Proponents of CIA autonomy may argue that Congress’ pas-
sage of the 1949 Act without knowledge of its full implications Te-

§2. 50 US.C. § 403j () (1970) -
83. 50 US.C. § 403j (b) (1970). : : i
84. S. Rep. No. 1302, $0th Cong.,.2d Sess. (1948) ; H.R. Rep. No. 160, 8lst

Cong., Ist Sess. (1949); 5. Rep. No. 106, 81st Cong., 1st Sess. (1549) . The House

_xeport stated:

The report does not contain a full and detailed explanation of ali the
provisions of the proposed legislation in view of the fact that much of
such information is of a highly confidential nature. However, the Com-
mittee on Armed Services received a complete explanation of all features
of the proposed measure. The committee is satisfed that all sections of
' the proposed legislation are fully justified. '
HR. Rep. No. 160, 81st Cong., Ist Sess- 6 (1649) .
§5. When the House considered the committee report, some members object-
ed to the committee’s failure to inform the House of the full implications ot the
bill. Rep. Emanuel Celler (D.. NY) protestec:
Certainly if the members of the Armed Scrvices Committee €an hear the
detailed information 1o support this bill, why annot our entire member-
ship? Are théy the Brahmins and we the untouchables? Secrecy is the
answer. What is secret about the membership of an entire commitiee
hearing the lurid reasons? In Washington three men @an keep a sectez it
two nen die. It is like the old lady who said, 1 can keep a secret but the
people 1 tell it to cannot.”
95 Cong. Rec. 1043 (149).
85. 95 Cong. Rec €547-58 (1949).
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flects an intent to abdicate effeztive control. However, a contrary
argument holding that the burden of proof falls on those who assert
such an extraordinary abdication of legislative power is at least
equally persuasive In this view, the abscnce of explicit legislative
direction should be interpreted as reflecting a congressional intent
not to grant extraordinary powers 1o the CIA. If any such explicit
grant is contained in the undisclosed portion of the Armed Services

. Committees’ hearings, the burden is on those who assert it to pro-
duce the unpublished materials. Even if such materials were found

-0 exist, the question would still'remain as to whether they reflect
the true intent of Congress since Congress as a whole was ignorant
of thern when it passed the legislation.5?

Respect for the intent of post-1949 Congresses which have en-
acted appropriations limitations zlso dictates a restrictive consruc-
tion of the 1949 Act's funding provisions. A total CIA exempiion
from funding limitations which do not expressly apply to 1t rmight
frustrate the intent of subsequent Congresses enacting limitations on

_ appr-opriatio_ns, for the executive could always evade the restrictions
merely by transferring the funding and nominal control of the for-
bidden operation to the CIA. Therefore, when Congress passes 2

CINTERNATIONAL LAW AND POLTICS {VOL 7: 493 -

blanket restriction on an appropriation and is silent regarding its

application to the CIA, the burden of persuasion should rest on
those who would exempt the Agency rather than on those who
would read the restriction literally. This view is particularly plausi-

le since such restrictions are frequently added during rapid floor
debate, when congressmen cannot be expected to have in mind all
the other sections of the United States Code which might conceiva-
bly affect the matter at hand. Unless there is an express indication
of congressional awareness of the 1949 Act’'s CIA exemption when
a given funding restriction is passed, the axiom that Congress in-
tends its legislation to be effective suggests that the 1949 Act
-should not be held to supersede a subsequently voted appropriation
restriction.58 a :

87. The positien described here is put forth in Futtermuan, supra note 79, at
452.53. ,

8S. Cf. Boys Markets, Inc. v.
(1989) . where the Supreme Court held that 2 statute prohibiting federal courts
from granting injunctions against labor unions under any conditions [Norris-
Y 2Guardia Act, 29 US.C.
from granting an injunction to enforce a provision of a more recent law {Labor
Management Relations Act, 29 US.C. § 185 (1947)]. despite the fact that the
newer statute did not expressly supersede the older one and did not expressly
authorize the granting of such an injunction. The Court stated:
The literal terms of . . . the Norris-LaGuardia Act must be accommo-

- -

Retail Clerks Union, Local 770, 358 USs. 235 -

§§ 101-115 (1932)] did not prevent a federal coutt
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Thus there is at least a colorable argument that the 1949 Act
was not intended to and does not preclude control of CIA spending
by subsequent Congresses. Otherwise, the 1949 Act would so limit
the parameters of Congress’ discretion that congressional oversight
L. of CIA spending would be reduced to form without substance.

- ‘ 1V. Derciexcies IN THE PRESENT SYSTEM OF CONGRESSIONAL
' N OVERSIGHT :

r : There is little disagreerment that intelligence oversight—includ- -
ing oversight of intelligence spending—c2nnot be performed as
L. © - openly as oversight of other governmeat functions. Au appropriate
- standard for congressional oversight of the CIA is that it be as thor- .
' ough and as open as possible, consistent with the confidentiality re-
quired by the national security. With that standard in mind, this

A S - . section will examine sorne possible weak points in the current sys-
oL ' tem. : . '
- S P A. Do the Subcommittees in Effect Shield the CIA frorﬁ Congress?

.
expenditures raises issues regarding the utility of oversight groups

s _ o The secrecy that attends subcommittee oversight of CIA
(_ . o whose mernbers cannot reveal the bases for their judgments

e A . even to their congressional colleagues. Under such conditions the
T A oversight committees, far from being an instrument of congressional
. . _ control over the intelligence agencies, may in effect shield the intel-
SO SR ligence community from efiective congressional scrutiny.®? _
e BT : ‘ So long as the oversight subcommittees continueg to have-jurisp
i L . Qiction over CIA activities, no other congressional bodies will be
) L . likely to monitor the Agency. Hence, by remaining ignorant of
. . — X . )
h E dated to the subsequently cnacted provisions of . . . the Labor Manage-
- H ment Relations Act and [the latter Act's] purposes.
) H . 338 US.21250. , .
- : Ty ) §9. For example, Sen. Proxmire, citing the repeated postponement of hear-
N . “ings on the CIA by the CIA subcommittces in both houses despite the veferral of
. N “several important bills” to them and despite. DCI Colby’s sugoestion that
K} changes be made in the CIA lcgislation, recently stated on the floor of the
: ) Scnate: ' '
It has reached the point where the only conclusion that an be drawn is
that the committees 2r1¢ trving to protect the ClA from the legitimate
s X ~- lls for change from the rest of Coungress.
% 120 Corg. Ree. 5929 (Jaily ed. Aprl 11, 1974) . Sen. Case has also cautioned that
“r . oversight committess Laving access (o classifizd information may in efect be

“used as a means of conning us rather than iniooing us 3s a body.” Hearings
on'S. 2224, supra note 54. . .

- : Y020006-7
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514
Agency activities, such as appears to have been the case regarding
CIA involvernent in Laos before 1971, the subcommitiees effec
tively cut off the access of the entire Congress to informatior., both
fiscal and substantive, about these activities. The effect of any [ail-
ure to oversee by the subcommittees is particularly severe in view of

the fact that they are the only ones to whom the Agency recngnizes
an obligation to provide information®! A concrete example of this

~ problem . occurred recently in connection with an investigation of

possible CIA involvement in the Watergate break-in and cover-up
by the Senate Sclect Committee on Presidental Campaign Activities
[hereinafter the “Select Committee”]. Senator Howard Baker (R,
Tenn.) reported that the Select Committee had been confronted by a
**stonewall” [sic] when it received a letter from DCI Colby '

stating that the Agency would make certzin aitical classified’
information “completely available to inspection by any mem-
ber of the CIA Subcommittee of the Senate Armed Services
‘Committee” but that he did not “think it 2pproprizate to turn
over to the Sefect Committee” any of this material ®?

“Thus, a properly authorized congressional committee was unable to

investigate as fully as it deemed proper matters involving the CIA.

' The committee’s inability appeared to result from a combination of

the oversight subcommittees’ failure to act and the CIA's reluctance
to supply certain information to any congressional body other than
the oversight subcommaittees. : : . g
Another aspect of the problem arises from the Armed Services
Committees” practice of referring bills concerning the CIA to the
Agency for comment, which as applied sometimes appears to have
the effect of giving the CIA a measure of control over legislation
concerning it. Although it is regular congressional procedure to re-

$0. Seetext accompanying notes 22-23 supra. .

91. DCI Colby recently stated: .

I am prepared to go into the CIA .. . in detall before the proper

committees . {or] before any other members who are brought into

the matter by the proper commitiees. I am prepared to change our

procedure if the Congress decides to set up the structure in 2nother way. .

Untl one of those happens, T respectfully must not get into a further .

discussion about the details of our activities . . .« '
Sce note 63 supra 2nd accompanying text.

92, 120 Cong. Rec. 17.004 (daily ed. Sept. 19, 1974) . DCI Colby, while not
denying Sen. Baker's asserlions, states that the CIA “made available” to the Select
Committce »26 witnesses, 700 documents, and 2,000 pages of testimony, much of
it seasitive and of the type normally available only to the Agzncy's oversight
committess.” Colby ictter, supri notw 50.
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fer proposed legis‘.ation to the agencies concerned for comment,®®
bills referred to the CIA by the House Armead Services Committee
frequently remain at the Agency for so long as cfiectively to cut oft
their chance for consideration by Congress.® This practice, what-
ever its purpose, serves to prevent the passage of legislation concern-
ing the Agency rather than to facilitate it.

“B. Are the Subcommittees Representative of Congress es a Whole?

"The membership of the oversight subcommittees does not rep- -

resent the full spectrum of congressional views. The seniority sys-
tem creates one facet of this problem. As the system presently

_ works, the chairman of each committee 2ssigns the other members

to subcommittees. The chairman of the Armed Services and Appro-
priations Committees in both houses have consistently chosen only

relatively senior members for ‘service on the intelligence
- subcommittees.?3 Younger congressmen and those who tend to be

more critical of the CIA are not represented on the oversight sub-
comuruittees. o o

The second aspect of the problem is inherent in the secrecy
which attends subcommittee deliberations. Representatives and sen-
ators face elections every two or six years, and intelligence over-
sight does not gain votes at home. Indeed, it may well cost votes.
Based on what a subcommittee member has learned in confidential
briefings, he may be moved to a vote on the floor of the House or
Senate which he cannot justify -publicly and which may.appear ill-

considered in light of the information available to the public®®

93. Hogan letter, supra note 70.

94, For example, among the bills awaiting CIA comment in August 1574 was
one which had been referred to the Agency in May 1973 2nd two which had been
selerred in June 1973, Leg. Cal, H.R Comm. on Armed Services, 93d Cong., No.
8 (Aug. 23, 197%). Consideration of six bills similar to those submittad for CIA
yecommendation was meanwhile being held in 2beyance pending receipt of the

Agency Teports on the three submitted bills. 1d. All these bills died in committee

when the 93d Congress adjourned Dec. 20, 1974

95. Sce text preceding notes 13 and 64 supra. :

86. Scn. George Aiken (R.Ve) has aptly described this predicament:
We all know that' when the appropriations bill is pending the Russians
in particular become extremely powerful. They are on the verge of
producing weapons which could virtually exterminate us 2t ons biow
and we have to do somcthing about that right awav. Let’s assume [the
Delense Department] asks for a trillion dollars ta continuez [its]
research . . . . But asume that the members of the commitice. entitled
to the information from the CIA learn that this information, w-aalled,
which has been spread aczoss the froat pages of the press to jusdify the
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Furthermore, since time and effort expended on intelligence over-
sight do not vsually gzin cucial home-town publicity, the congress-
men who can best aiiord to participate in confidential oversight
may be those senior members with “'safe’ seats.®?

Since searecy requires intelligence oversight committees to re-
port their conclusions to the entire Congress thhout the underlying
justifications—thereby precluding the members from making an in-
dependent informed jud'r:r'en"-‘i——and since these conclusions are
necessarily based on general policy judgments as well as on specific

classifed information, it is particularly unfortunate that the sub-

committees do not co'np"ise a philosophical cross-section of the full
Congress.®® This is a case in which national security, the political
process, and the democratic 1deal oE fair representation are all at

“loggerheads.

matters:

C. Excluzion of the House Foreign Afiairs end Senate Foreign Re-
lations Committees from CIA Oversight :

Another deﬁ'ciency relates to the exclusion from the intelli-
gence oversight process of congressional committees with jurisdic-
tion over foreign affairs. The structural relationship between CIA

demand for 'a trillion dollars, isn't so:; that the Russians are nowhere
near that point in their »clopm:-nl: of destructive weapons 2nd that,
£y $500 billion would suffice to insure the security of the United States
What do we do then? Do we go on the floor and take the positica
2g2inst all this publicity which has been spread in public before the
committees and spread before the United States and the prcss? Then to
carry out our duties we vote against that trillion dollars . .. . and
approve of only $5C0 billion. How do we justify that position with our
constituents back home? Assuming we want to be reelected, it puts us in
& bad spot. Can we say we got Lth information from the CIA? How do
we justify our position after all this publicity has been made on the
other side of it?
. You know self-preservation is a very strong instinct among Members
of Congress, . '
Hearings on 5. 2224, supra note 54, at 37- 38.

S7. But see text accompanying notes 145-46 infra. .

* 93, Sen. Hughes has described Congress” position with regard o intelligence

We are uninformed . . . [ We have not had the capacity or responsibili-
ty to know cven when we were given information whether it was right or
wrong, or what was happening.
120 Cong. Rec. 9507 (daily ed. June 4, 1974) . .

69. In the case of the Appropriations subcommittees the probxc:‘s is most
acute, since the CIA budget as approved by these subcommittees is comzzaled in

. other 2ppropridtivns 2ad is not even sudject 1o the formality of a voic of the full

House 1ad the full Senate.
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committees. As demonstrated by the recently discloscd Chilean op-
eration, CIA activities can have a profound effect on U.S. foreign
policy. Congress recognizes this: When a covert operation goes - -
awry, it looks to the Foreign Affairs and Foreign Relations Com-
mittees, not to the Armed Services or Appropriations Subcommit-
= tees, for an explanation.1°
Furthermore, the law restricting CIA opﬁratxons (mth very
limited exceptions) to foreign countries!®! suggests that the House .
Foreign Affairs and Senate Foreign Relations Commxttees ought to
be included in intelligence ove'sxrrht Another reason for their inclu-
sion is the fact that CIA operatives abroad are responsible to the
“ambassadors in their respective countries; the ambassadors, in turn,
are part of the State Deparwment, which is within the exclusive con-
gressiona] jurisdiction of the Committees on Foreign Affairs and
Foreign Relations.’? The Foreign Assistance Act of 1974193 mandates ,
the mclusxo.x of the Foreign Aftairs and Foreign Relations Commit- ‘ ' )
tees in certain aspects of CIA oversight which have particular sig- ~
nificance to the United States’ international posture. However, an
informal arrangement by which members of the Senate Foreign Rela-
tions Com:mittee were accorded “observer” status at Senate Armed
- Services Intelligence Subcommittee meetings was discontinued in

1974 104

D Lack of Executive Cooperatzon

. The efectiveness of congressional oversight of the CIA is re-
duced by the failure of the executive branch either to consult with
the subcommittees on policy matters or to cooperate fully in con-

of the intelligence community'®® is perhaps the most striking ex-
ample of executive failure to consult with the intelligence oversight -

100. F. Wilcox, Congress, the Executive, and Forcien Policy 87 (1971).
Hearings about the U-2 incident in 1960 and the Bay of ngs cpnsodc in 1951, for
mmplc, were both held by the Senate Foreign Relations Committee, Moreover,
when the Foreign Rcla,tiona Comnittee soughz an explanation of the CIA's role
in these events, it bypassed the Armed Services Committee and went cirectly to
the CIA. Id.

101, 50 US.C. § 403d(3) (1970). Y -

102. 117 Cong Rec. 42925 (1971) (remarks of Sen. Svmmgton) . °

103. Pub. L. No. 93-359 (Dec. 30, 1974). See Editor's Note infra. :

104, Telephons intzrview  with Senate stali member, Auvg. 30, 1574
[bereinafter “Senate stall interview™]

105, See, c.g., text accompansing note 92 supra.

186. Sce text accacipanying note 33 supn.

T - . - - cama e oae e
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subcommittees. This action was taken without prior consultation
with or even advance rotice to the Serate Armed Services or Ap-
propriaticns Cormmittee.'*

The Executive’s attitude toward Congress in this matter was
described by Senator Stiart Symington (D, Mo.), a member of the
Armed Services Intelligence Subcommittee who had protested the
EXecutive's bypassing of Congress:

The Chairman. of the newly formed White House Intelli-
gence Committee, Dr. Kissinger, . .. said ... that the
change should have been discussed with the proper committees
of Congress, that the organization details had been handled by
Mr. George Shultz, and that he, Kissinger, would arrange for’
Mr. Shultz to come down and talk to me about it.

1. .. said I felt any such a bricfing should be given to
the committees, not to an individual Member. That ts the last I
have heard of 1£.293

Congressional hearings to be held in 1975 on the CIA’s alleged do-
mestic activities and on its $11-million intervention in Chile may dis-
close whether the executive branch has since begun consulting with.

"the congressional oversight committees.!®?

A particularly important instance of executive failure to coop-
erate with subcommittes investigations involves CIA’s refusal to
permit the General Accounting Office [hereinafter “GAO"}, Con-
gress’ legal and accounting arm,11® to conduct a comprehensive
CIA audit. Since 1961, when GAO concluded that “under existing
security restrictions” it could not perform useful audits, 112 G_—\.O. has
“not conducted any reviews at the CIA nor any reviews which focus

107. 117 Cong. Rec 425830 (l?’?l) (rcm:rks. of Sen. Stennis). The record
docs not reveal whether the House oversight committees were consulted.
108. 117 Cong. Rec. 42,924 (1971) (emphasis added) .

' 109. Sen. Symington stated that he had not been fully informed of the Chile

operation. N.Y. Times, Sept. 17, 1974, at 11, col. L. DCI Colby stated:

I can't say that every dollar that €IA spent in Chile was individually
approved by a chairman, but 1 an say that the major efforts were known
t6 the senior officials of the Congress as stated. .
National Sccurity Studies Conference. supra note 63. »
110. The GAO was established by the Budget and Accounting Act of 1921,
81 USC. § 41 (1970), as an indeperdent. nonpolitical investizative arm of
Coneress. Sce also the Budget and Accounting Procedures Act of 1950, 31 USC.

©

§§ 65-67 (1970), and the Legislative Reorganization Act of 1970, 51 US.C. &3

1154, 1171-76 (1970).

111. Letzer of May 10, 1974 from R. F. Keller, Acting Comptrolier General of
the United States, to Hon. William Proxmire 9 [hereinaltsr “GAO Letter”l.
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'._A . - specifically on CIA activities.”!!* When GAO has contacted the CIA, . :

S . " directly or irdirectly, in the context of broad reviews regarding oth-

ot er matters such as transfers of excess defense articles to [creign

' : ' governments, it has experienced varying degrees of cooperaticn. In .

) ) ¢ some cases the CIA has provided the information desired, but other A

; - v ~ attempts to obtain “information from the intelligence community
- f ~«ynust be characterized as border line, at best.”"113 '

; Since GAO provides the mechanism through which Congress

B normally audits the executive agencies whose budgets it authorizes,

- : the failure of the CIA to cooperate with GAO auditors and investi-
, 2 - gators presents an extremely serious problem. The intelligence sub- :
T : ' comrittee stafis do not have the capacity to audit a billion-dollar -

. ¢ » budget such as the CIA's, while GAO was established precsely to
L L 1 ~perform such audits for Congress.t!! Thus, by not cooperating LS
- R L ' with GAO, the CIA efectively forecloses Congress from auditing -
o its bogks. . | T
R ,' E. Concealment of the CI4 Appropriation from Congress N

‘ : Perhaps the most citcal shortcomings in congressional over-

sight of CIA funding are found in the appropriation system. Under 1
the present scheme, only a few committee chaitmen and subcom-
mittee members know the amount of the CIA appropriation; the

- 3 great majority of congressmen play no role in determining either 'l
. L S the details of Agency spending or even the total amount of its :
v ’ i budget.215 This arrangement not only deprives Congress of an op- :
; ) -portunit\) to express its funding priorities with respect to CIA activi- -
T ties but also affirmatively deceives Congress with regard to the level :
' ) o _ of funding being approved for other programs whose appropriations :
. N may contain funds actually destined for the CIA. . :
) - ; Through the annual appropriation process, ‘Congress 2llocates | ‘
< - the Government’s available finandal resources. Since these re- :
c s sources are limited, Congress in effect must choose among the sev- -
' . . i) eral items in the budget supermarket, spending more on the items it
) o - e judges to be most vital, economizing on others, and eliminating )
) . . some altogether.1's Since the CIA budget is unidentified, there is :
= S - S
. ' 112. 1d. Sce note 151 infra. .
. 118, 1d. at 10-11. ’
- 114. See notz 110 supma.

115, ¥or a description of the appropriation process, se¢ Section 1 supm.
116. Sen. McCov=m frst made the analoygy of a supermarict of services, 117
Coug. Rzc. 23,692 (1971) . - )
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no opportunity for the members to weigh it against other programs
which might compete with it for federal funds. At the same time,
o the CIA budget affects Congress” budgeting process in a particular-
_ ~ly.unfortunate. way,.by inflating the 2ppropriations in which the
o ' . CIA’s budget is hidden.!'? Hence, Congress believes it is allocat-
L ing a higher priority to the programs in whose appropriations CIA
_ S funds are concealed than is, in fact, the case.18
R ' . Even the chairmen of subcornmittees conccmed with non-in- .
. telligence matters sometimes are unaware that the appropriations -
P for programs under their jurisdiction include funds earmarked for
' the CIA. For example, in 1971 Senator Edward Kennedy ®@.
Ll . Mass.), Chairman of the Senate Judiciary Committee’s Subcommit-
SR tee on Refugees and Escapees, made public receipts obtained from
GAO which he said demomtmted that much of the money appro-
priated {or refogee aid in Southeast Asia was in fact being spent to

[}
‘ - St ' 117. Most but not all CIA ferds are probably included in 2ppropriations for
e R the Dcpart_'nenr of Defense. Preston interview—Nov. 74, supra note 13. This is
' . rcflected in the fact that the appropriations intellicence subcommittees in both
. .- - bouses are larg=ly composed of members of the Defense De epartment subcommit-
- : S : . tees. See text p"CCEdJW note 13 supra. In 1971 Professor Futterman suggested
'»: . N *that most CIA funds may be located in the $5 billion 'Irxtclllf"ncc and
Communications” itera in the Dz2fense Program and Budget Fuu.crm:m suDTR
( pote 79, at 441. It has also been sugzgested that funds destined for the CIA may
be hidden in approprations for the Food for Peace progmam {117 Cong. Rec
40,737 (1971)] domestic azricultural ‘programs [117 Cong. Rec. 23,652 (19’71)] :
and refugees in Southeast Asia (see text accompanying rotes 119-20 infra).
. 118. This problem was discussed in the Senate in 1971:
RS Mr. FULBRIGHT. [B]illions of dollars of intellizence funds are con-
S " - . taiped in this [Defense Department] 2ppropriation. No ons an tell -
.. . . " where in this bill those funds arc. When they read 2 line item and find
T . that there is so much for 2ircnaft, or for 2 arer, thox may or my not :
.. . : : © " be the real amounts.
» o This practicz gives rise to qu:suons about every item in the -
. Lt T . appropriation . ...
e e T o ' : .- Mr. CRANSTON. Are there references in the appropruuon bill to funds
ST . b . St for intzlligence uses?
— T - Mr. SYMINGTON. No. .
: H : - Mr. CRANSTON. How are they provided for; by padding other catego-
) Ties?
i : Mr. SYMINGTON. I am not sure I have enough knowledge to answer.
‘ . Presurmably yes . . ..

: Mr. CRANSTON. When we run through the bill, we find that there is
allocated mmoney for pay ard allowances, for individual clothing, for
sudiisienc= . . . Is the way thsse itcms arz handied, inflaied, or bloated,
in fact—some of them, at least—that will cover up what is in this bill for

. R .o intelligencs? .
‘ - - q : Mr. EELENDER. Yes, the Senator is correct—some of it . )
T ' m Gong Ree 42,927-31 (1971) .
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_support CIA-directed paramilitary operations in Laos!® Over a

year later Senator Kennedy published reports which indicated that
nearly half of the funds appropriated by the U.S. to atd victims of

the war in southeast Asia were still being diverted to CIA pro,scts,

despite President Nixon's earlier assurances that the practice would
be ended;!2° and the CIA was reported to be continuing to finance

clandestine army operations through the Agency for Intermational
P4 PC ! 5y to1

Development.!?!

It appears that subcommittee chairmen remain unawarz of
CIA funds in their appropriations. As recently as April 1974, Sena-
tor Proxmire asserted that “many subcommittee chairmen in Con-
gress are not aware that they are approving appropriations for intel-
ligence agencies under the slight-of-hand procedures in the [15:9
Act]."12* To help remedy this situation, Senator Proxmire stated

_that he would ask the floor manager of every appropriation bill

whether intelligence funds were hidden in his bill.1*2

V. Dozss THE CoNsTITUTION MANDATE PUBLICATION OF THE
. CIA BupceT? :

The question of whether the CIA budget should be hidden
from all but a few members of Congress is one of constitutional sig-
nificance. Not only may the Constitution mandate the reporting of
CIA expenditures to Congress as a whole, but it may' even require
publication of the CIA budget. Article 1, Section 9, Clause 7 of the
Constitution provides: “[A] regular statement and Account of the

~ Receipts and Expenditures of all public Money shall be published

from time to time.” This, the Statement and Account Clause, has
never been interpreted by the Supreme Court?* The “legislative
history” of the Clause, while not totally unambiguous, is compatible
with the view that the Framers of the Constitution intended that
public account should be made-of ail funds expended by the federal

119. N.Y. Times, Feb. 7. 1971, at 16, col. 3.
120. N.Y. Times, March 19,1972, 2t 1, cal. 8.
“121. 1d.at 2, cols. 1-4.

122. 120 Cong. Rec. 53929 {daily ed. April 11, 1974) .

123. 120 Cong. Rec. 8§33 (daily ed. Jan. 31, 1974). -

124. Recendy, in United States v. Richardson, 418 US. 165 (1874) , a citizen
invoked the Clause in support of his petition for 2 writ of mandamus to compel
the Sccretary of the Treasucy to publish the CIA’s receipts and expenditures and
to cnjoin any further publication of the Treasury Department’s Combined. Siotz-
ment which ¢id not refect such figuies. The Supreme Court held that Richurdson
lacked standing to bring the aciion and isued no opinion on the suerits of hus
care. :

ase 2006 4 - CIA-RDP91-00966ROGO500020006-
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522 INTERNATIONAL LAW AND POLITICS [VQL. 7: 493
government. At a minimum, the legislative history indicates an in-

tent that Congress should be fully informed of all federal expendi-
. tures.

A. Textual Analysis of the Statement end Account Cleuse

. The plain language of the Statement and Ac¢ount Clause is
unambiguous in its mandate that “a regular statement and Ac-

° : count . . . of all public money skell be published from time to
time” (emphasis added). In contrast, Article 1, Section 5, Clause 3,

requiring each house to maintain and publish a journal of proceed-
ings, expressly exempts from publication “such facts as may in their
Judgment require Secrecy.”?*S No .Constitutional provision: indi-
- cates that Congress itself is to have anything less than complete in-
formation about the receipt and expenditure of public funds.

-

- B. The Legisl'atz've History of the Statement and Account Clause
: 1

P .. The particulx'importance which the Framers attached to a
" public accounting is not dificult to understand: “A revolution had
been fought largely because of popular resentment of a distant sov-
ereign who taxed and spent without public accountability.”12s _
‘ Nothing analogous to the Statement and Account Clause had
: 7 . been contained in the Artcles of Confederation!™ or in the origi-
s . mal draft of the Constitution.2?s When the Clause was first pro-
' - posed at the Constitutional Convention, only one representative
_ .questioned the additon of the full-accounting requirement; and he

- . merely expressed doubt about the practicality of requiring the Gov-
) " ernment to report ‘every minute shil].incf."m'9 No cbjection was

; " .7 125, The Statement and Account Clause h:xs 2ls0 been compared to Article II,
: o Scction 3, which requires the President “from time to time [:0] gwc to the
. . Congress Information on the State of the Union.” This comparison is said to
demonstrate that the Framers distinguishad between "repor:mg to Congress and
“publishing™ to the people. Brief of Ralph Spritzer as Amicus Curiae at 79-30,
. Richardson v. United States, 4685 F.2d §i4. (3d. Cir. 1972) {hereirafier “Amicus
v Brief”). Regardless of whether the Staterment 2and Account Clause aeates 2 duty
) : to the people, the Suprenie Court's dictum that “the subject matter is committed
: to the surveillance of Congress.” (418 US. at 179), indicates that at least Con-
LI gress is entitled to receive complele information.
126. Amicus Bricf, supra rote 123, 2t 30.
- 127. The Axticles of Conlfederation required only that Congress inform the
. states of its indebtedness. Articles of Conlederation, Art. IX, € b.
Vo . 128. Bricf for the Petitioners at 23, United States v. Richardson, 418 US. 166

5 : (1974).
. B ) 129, Rufus King was the Framer who expressed ihis view, 2 Ths Records of
¢ the Federal Convention of 1787, at 613 (M. Farrand od. 1911) [hercinafter “M.

N ' - Farmmand'].
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made to the principle of publishing the Government’s accounts. In-
stead, the main question debated was the frequency with which
‘accountings should be published. The original proposal was for an-
nual publication, but James Madison’s proposal, requiring publica-
~ tion “from time to time” in order to “leave enough to the discretion
v . of the Legislature,”13° prevailed. Madison, attempting not to
' weaken but to strengthen the Clause by his 2mendment,!3! noted
that the practical effect of the fixed-interval reports required under

FTE

. the Articles of Confederation had been counterproductive: “[A]

. punctual compliance being often impossible, the practice had

. ceased altogether.”132 James Wilson, who secconded Madison’s

‘_ motion, addad that “[m]any operations ‘of finance cannot be prop-

i L o erly published at certain times.”133 Wilson's statement must have

’ been based on an .assumption that full disclosure was to be re-

- . quiréd, for if full disclosure were not required, there would never be
! " 2 necessity to delay reporiing until the report could be “properly )

‘ ‘ o published.” Statements made by the Framers at ratifying conven-

tions in their home states also reflect their understanding that full
accountings would be available both to Congress and to the people ‘
- under the Statement and Account Clause.3 .
The only doubt about the Clause was expressed by Framers
who feared that the “from time to time” requirement might later be

-, .

B I

130. 1d, at 618-19. . »
131. That the Madison proposal was designed to strengthen the publication
" requirement is apparent from his explanation of the proposal at the 1787
Convention: '
[]f the accounts of the public receipts and expenditures were to be
published at short stated periods, they would not be so full and
connected as would be necessary for a thorough comprehension of them
and detection of anyv errors. But by giving them an opportunity of
publishing them from time to time, as might be found easy and
convenient, they would. be more full and satisfactory to the public, and
would be sufidently frequent. : :
$ M. Farrand, supra note 129, at 325. v
182. 2 M. Farrand, supra note 129, at 619.
. 183. 1d. 2t 615-19 (emphasis added). . ‘
: : 134. For example, George Masoa, who drafted the Clause, told the Virginia
B o Convention that whilz some matters might require secrecy, he
_ did not conceive that the receipts and expenditures of the public money
. ought ever to be concezled. The people, he aifirmed, had 2 right to
know the expenditures of their money.
. % M. Farmand, supra note 129, at 326. ]
i .- o 1 In Manyland, James Mctznry stated: “[T]he people who give their money
ought to know in what manner it is expended.” 3 M. Yarrand, supra note 129, at

- — —_,

.t
s ——p——————

-

.
. .
ol o enaems’ st

———

. ——

} -~ . - . -
y 150, In New YorXk, Chancellor Livingston advoated the Clause as 2 cheack agaiast
HE corruption:
. Congress ars L2 pnblish, from time to time. 2n account of their receipts’
! . and expenditurss. These rmay be compared togzther; and if the forzer,
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construed in a way wheh would violate the Framers’ intent of full
publication.’3% Interest'ngly, however, none of the proponents of
the “from time to time™ phrase listed the nced for some secrecy as

. an argument supporting their posiiion.

C. Subsequent Constructions of the Stetement and Account Clause

In practice, the Statement and Account Clause has been inter-
preted as pzrmitting Congress to make secret appropriations under
certain circumstances. In 1811, for example, President Madison, a
Framer, confidentially asked Congress for authorization to take
possession of parts of Spanish Florida. Congress responded by ap-
propriating $100,000 for the occupation and by forbidding the pub-
Jication oi the appropriation.’?® However, that case difiers in two
important respects from that of the CIA budget: The entire Con-
gress knew about the secret appropriation, and the appropriation
was made public after the controversy over Florida had ended.

Only in relatively recent years has Congress permitted an en-
tire agency—the CIA—to receive funds without the knowledge of
all the members?37 and allowed the expenditure of significant sums

of money to go unreported indefinitely.13% Unfortunately, the sta-

tutes which waive the accounting requirement have not been tested in
court, so it is impossible to determine how much significance should

year 2fter year, exceed the laucr,hth: corruption will be detected, and
the people may use the constitutional mode of redress. .
2 J. Elliot, Debates on the Federal Constitution 345 (1835) [hereinafter
“Elliot]. - ' -~
135. Patrick Henry cautioned: )

the national wealth is to be disposed of under the veil of secrecy: for

[with] the publication from time to time . .. they may conceal what
they may think requires secrecy. .
3 Elliot, supra note 134, at 462. This statement reflects concern that such 2
construction of “from time to time™ would 2buse the clear mandats and inient of
the Clause. George Mason's similar concern was dismissed by Lee of Westmore-
land as “trivial.” In Lee’s view, the “from time to time” requirerment referred to
“short, convenient periods,” and anvone neglecting that provision “would disobey
the most pointed directions.” 3 Elliot, supra note 134, at 459.
136. Sce Miller, Sccret Statutes of the United States 10, cited in Supplemental
Brist of Appellee, Richardson v. United States, 465 F.2d 8+ (3rd. Cir. 1972): 3

- Stat. §§ 47172,

137. Statutcs cxempting executive agencics from congressional accounting
requirements under specified circumstances include: 28 US.C. § 537 (1970)

- {certain Federal Burcau of Investigation expenditurss), 31 US.C. § 107 (1970)

(cértain Presidential expenditures for forcign intercourse) . and 42 USC. §
2017 (b) (1970) (certain Atomic Encrgy Commission expenditures) .

132. For example, there has never been 2 public accounting for the 32
billion reportedly expended to develop the atomic borb during Vorid War 1L

" Brief for Petitioners at 26, United States v. Richardson, 418 US. 105 (19id).
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be attached to them when interpreting the Statement and Account

_ " Clause.® The most that can be said, therefore, is that during the

. lifetime of the Framers the Constitution was not construed as per-

- - ‘ mitting appropriations which were ever secret from the entire Con:

o gress or which were indefnitely secret from the people, while more - .

recent statutes authorizing such secrecy remain untested. '

, The plain language and the legislative history of the Statement
- _ : and Account Clause, as well as its subsequent constructon with re-
' ~ spect to the 1811 Florida appropriation, strongly suggest that the
Clause was intended to require a full accounting of all pubiic funds

—at least to the Congress, and probably to the people as well. It .

therefore seems doubtful that the transfer method of financing the

o » CIA, with its resulting distortion of appropriations and published

. . o _ ~ accounts, meets the constitutional standard.}4° '

. . . VI.. RECOMMENDATIONS ) ' -
. . : | . )

I ‘ _ ' o , . Wemaysay that power to legislate . . . belongs in the hands
' R e _ of Congress, but orly Congress itself can prevent power
from slipping through its fingers.1#1

B History is not replete with examples of good sense holding
' : ‘ - sway for long periods. Therefore, Congress must act now to

e . 139. It is conceivable that this problem will never be judically resolved. The
Tt ’ Supreme Court's Richardson decision Taises the possibility that the Statement and
- : ‘Account Clause may be among the constitutional provisions that cannot be
el o - litigated. Sce United States v. Richardson, 418 US. at 179; Richardson v. United
L ) States, 465 F2d 2t 873 (dissenting opinion of Judge Adams). On the other hand, . -
) . .. it js possible that constitutional challengss based -on the Clause will not be
Toe ) o completely foreclosed by Richardson. A congressman’s standiag to sue in his
’ official capacity has not yet been addressed by the Supreme Court. However, at ) -:
) . least two lower federal courts have recently granted sianding to congressmen.
e o . Mitchell v. Laird, 458 Fad 611 (D.C. Gir. 1973): Holuman v. Richardson, 351
F. Supp. 54¢ (E.D.NY. 1973), revid on other grounds sub nom. Holuman v.

, . " . Schlesinger, 434 F2d 1307. See Special Committee to Study Questions Related to
- et T . Secret and Confidential Government Documénts, S. Rep. No. 93-456, $3d Cong..
o : 7 Ist Sess. 3-8 (1973) [bercinafter “Seaet and Confidential Documents Report™}.

. : 140. Sce Amicus Bricf, supma note 125, at 31, for one view of what that
standard requires: .

. : Only an accurate and identifiable head of appropriation—one bearing
. the name and thus disclosing at 2 minimum the general purpose for

. . ' . which funds z2re being emploved—can satisfy the constitutional obliga-
' tion to account for the “Reccipts and Expenditures of all Public

i Money . . . .

" 341, Youngstown Shest & Tube Co. v. Sawyer, 343 US. 579, 654 (195D

. .- ' . (Jackron, }., concurring) .
. . , N

» -
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close the Ioopho'les and put teeth in the oversight fune-
tions.14? - .

The Constitution may prohibit sccret appropriations altogeth-

_er, but at the very least it mandates that Congress be inforred re-

garding the expenditure of federal funds.¥3 That and other con-
siderations call for revisions in the present congressional sysiem of
budgetary oversight of the CIA. This section will explore possible
solutions to the problem of maximizing Congress’ fiscal conirol of the
Agency while preserving the necessary degree of confidentiality.
“The proposals will focus on ways in which oversight might be per-
formed more effectively within the existing legislative framework-

" A. Necessary Attributes of Oversigh: Committees

On several occasions Congress has debated whether intelli-
gence oversight should remain in the hands of the present subcom-
mittees or instead be vested in a joint cormmittee or variousty
constituted comamitzees in both houses.1# The stoucture of the over-
sight group is not, however, the most important element. Rather, it
is critical that the oversight body: (1) represent Congress 2as a
whole; (2) have genuine investigative power and not be completely
‘dependent on the Agency’s voluniary submission of the requisite in-
formation; and (3) actively assert control over CIA policies and
expenditures. None of these conditions is currently met.

1

1. The Oversight Body Must Represent the Entire Member-

ship. If, as is likely, Congress should delegate the oversight function -
to 2 relatively small group of members, the designated body must

be more representative of Congress as 2 whole than past and pre-
sent oversight committzes have been. Since the committee (or corn-
mittees or subcommittees) may not be able to account to the entire
Congress by reporting all the data on which its conclusions are
based, its members must have the personal confidence of every
member of Congress, including “dissidents.” Although the oversight
subcommittees have traditionally been composed of senior members

3142. 120 Cong. Rec. 5928 (daily ed. April 11, 1974) (remarks of Sen.
Proxrmire) . :

143. Sec text accormpanying notes 124-140 supra.
7 M4 For 2 description of periodic unsuccessful cforts in the House and
Scnate to change the commitice system of oversight, sce 1. Ransom, The Intelli-
gence Establishwent, 160-79 (1970) and. L. Kirkpatrick, The US. Intelligence
Community §0-67 (1973) . . .

LT
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. ' of the parent committees, junior members could also be seated on
- the oversight body without doing violence to the committee system.
. ' Despite lhe possible po’imcal lxabxlltles of membership on such a
! T body to a junior congressman,3 some junior members have in the - -
. past devoted considerable cnergy to solving the intelligence over-
. R ' . sight problem.1% Such niembers may be willing to risk the politi-
' : cal handicaps of service on an oversight body. Further, should any
doubt arise concerning the fitness of 2 representative or senator to
serve on the oversight body, it would not be unreasonable to ask ¢ll
prospective members, including those who have already served in
similar capncmes to submit to a security clearance.“‘ :

L, e, wre W .

.

. : ' - 2. Resumption of GAO /'udtts For any body to be effective
. Cn in CIA oversicht, it must have independent authority to audit the
: Agency. The present system, whereby the oversight subcommitiees
. B ~ depend on the CIA to supply information, weakens the oversight
' '  function. GAQ, which provides Congress with ‘the means to audit ' -
4 executive agencies,*$ should be thzed for thxs pu*po:e. :
; " The 1949 Act’s provision that certain CIA expenditures are
' “to be accounted for solely on the certificate of the Director,”1?
dos=s not entirely exempt the CIA from accounting to Congress. At
a minimum, it leaves Congress with the power to perform 2 compli-
ance audit of the CIA to assure that all expenditures are properly
accounted for by certificates from the DCIL. Additionally, the Agen-
cy can grant GAO more extensive accounting access than the 1949
Act may strictly require. This was in fact done during the period
immediately following the passage of the 1949 Act when, at the
DCI's request, GAO continued to make onsite audits as it had
done for CIA's predecessor, the Central Intelligence Group.s?

.
L e et

.
g mm. g e

145. Sce text accompanying nots 97 supm
146. Among such members are Reps. Robert Drinan (D, \Iass). Michael
) . Harringion (D, Mass)), and Paul McCloskey (R., Cal) and Sen. Alan Cranston
S ©d - (D., Cal) o
. . o ) . 147. According to DCI Colby, “security clearances do not enter into the - _ -
Lo _ picturc in pro-xdxn" classified information to a2 member of Congress.” Colby letter,
. : ' . .+ supra note 60. However, the idea of subjecting members of Congrtss 1o sccurity
clearances is noi a new one. According to Sen. Barry Goldwater (R., Anz),
“faJny Senator can attend bricfings by the CIA if he is cleared for top sccret.’
120 Congz. Rec. $612 (daily ed. June 4, 1974).
148. Sce text accompanying note 110 supra.
149, 40 US.C. § 403) (1570). CE text J(COXUPJH\“HV" note 83 supra.
150. GAO Lcter, supra note 111, at 8. In view of the accounting provisions
of thz 1949 Act, ho»s—\-r GAO rucr”-d gquestionable payments o the CIA
Comptroller’s Olfice fu7 corrective acion and made no a2udit whatzver of un-
i . \ouchcr:d expenditures. 1d.

|
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However, GAO has not conducted any reviews at the CIA nor any
reviews which focus specifically on CIA activities since 19562.1%
GAO's present position vis-a-vis the CIA was recendy described by
the Acting Comptroller General of the United States: '

From prior experience, it is our view that strong endorsement
by the Congressional oversight committees will be necessary to
open the doors to intelligence data wide enough to enable us

to perform any really meaningful reviews of intelligence
activities13?

. ‘The necessity for confidentiality does not foreclose the possi-
bility for GAO audits of the CIA. GAO routinely audits the sensi-
tive National Security Agency [hereinafter “NSA”]2%2 Indeed, a

‘recent GAO-NSA arrangement expands the scope of that audit.5:

The plans worked out with NSA could certainly be a2dapted for
CIA audits. Under the plan which was in effect from 1955 through
1973, two or three GAO staff members who had special clearance
were assigned permanently to NSA to perform compliance 2udits of
NSA vouchers and accounts. These continuous audits were per-
formed on NSA' premises or at designated records storage sites
where the confidentiality of NSA documents could be maintained.’s?

In late 1973 and early 1974, NSA and GAQ discussed adding
managemsnt-type review to the compliance audits already being
done and agreed to increase the number of GAO staff members
cleared for NSA audits from.two to ten and to begin the enlarged

_151. In 1939 “comprehensive audits™ covering not only the expenditure of
funds but also the eficiency ard cconomy of utilization-of property and person-
nel were instituted. These audits continued until 1952, when GAO conduded (1)
that under existing security restrictions it did. not have sufacient access to make
comprehensive reviews en 2 continuing basis which would produce evaluations

helpful to Congress and (2) that the limited type of audit which it had-

conducted in the years prior t0 1959 would rot serve a worthwhile purpose. CIA
concurred with the resultant GAO proposal to terminate all audit efforts in 1952.
Id. 2t 9. : )

152. Id. 2t 13,

153. Id. at 11-13. NSA was established as an agency under the control of the
Secretary of Defense by 2 classified executive order in November 1952. Walden, The
ClIA.: A Study in the Arrogation of Administrative Powers, 33 Geo. Wash. L.
Rev. 65, 67 (1970). It performs technical functions in support of Government
intelligence activities. United States Government Manual 209 (1973-74).

154. GAO Letter, supra note 111, at 13,

- 155. 1d. at 11-12. GAO refrmined from publishing the results of its NSA
audits so as not to violate Pub. L. No. 85-56 (Act of May 29, 1959, 73 Stat. 63).
which forbids cisclosure of any information regarding NSA activities. However, it
did hold informal ciscussions with NSA to review the audits and resolve probiems.
CAQ Leuiter, supra pote 111, 33 13,

gse 2006/11/14 : CIA-RDP91:00966R0008000 lll.
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However, GAO has not conducted any reviews at the CIA nor any
reviews which focus specifically on CIA activities since 1952151
GAOQ's present position visa-vis the CLA was recently described by
the Acting Comptroller General of the United States: '

From prior experience, it is our view that strong endorsement
by the Congressional oversight committees will be necessary to

~open the doors to intelligence data wide enough to enable us
to perform any really meaningiul reviews of intelligence
activities.13?

The necessity for confidentiality does not foreclose the possi-
bility for GAO audits of the CIA. GAO routinely audits the sensi-
tive National Security Agency [hereinafter “NSA”]153 Indeed, a
-recent GAO-NSA arrangement expands the scope of that audit®:
The plans worked out with NSA could certainly be adapted for
CIA audits. Under the plan which was in effect from 1955 through
1973, two or three GAO stafi members who had special clearance
were assigned permanently to NSA to perform compliance a2udits of
NSA vouchers and accounts. These contnuous audits were per-
formed on NSA' premises or at designated records storage sites
where the confidentiality of NSA documents could be maintained.}®®

In late 1975 and early 1974, NSA and GAO discussed adding
management-type review to the compliance audits already being.
done and agreed to increase the number of GAO staff members
cleared for NSA audits from.two to ten and to begin the enlarged

151, In 1939 “‘comprehensive audits™ covering not only the expenditure of
funds but also the eficiency and economy of utilization of property and person-
nel were instituted. These audits continued until 1852, when GAO condluded (1)
that under existing security restrictions it did not have sufiicient access to make
comprehensive reviews on 2 continuing basis which would produce evaluations
helpful to Congress and (2) that the limited type of audit which it had
conducted in the years prior to 1959 would rot serve a worthwhile purpose. CIA

_concurred with the resultant GAO proposal to terminate all audit cfforts in 18582.

Id. at 9. ~ )

152, Id. at 13.

153. 1d. at 11-13. NSA was established as an agency under the control of the
Secretary of Defense by a classified executive order in November 1852, Walden, The
CJA: A Study in.the Arrogation of Administrative Powers, 38 Geo. Wash. L.
Rev. 66, 67 (1970). It performs technicl functions in support of' Government
intclligence activities. United States Government Manual 209 (1973-74) .

154. GAO Letter, supra note 111, at 13.

- 155, Id. at 1112, GAO refrained from publishing the results of its NSA
" apdits so as not to violate Pub. L. No. 85-55 (Act of May 29, 1959, 73 Stat. 63).
which forbids disclosure of any informatior regarding NSA activities. However, it
did hold informal discussions with NSA to review the audits and resclve probiems.
GCAQ Lutter, supra pote 111,32 13,
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review on sclected parts of NSA's activities with fiscal year
. 1975.155- By May 1974, seven GAO staff members had received. o
. : T the necessary clearance, and GAO had been advised that the clrar- : -
4 ance required for work at NSA would generally be acceptable for
. - performing similar work a2t other organizations within the intelli-
Coae : gence community with the exception of the CIA.1%" Research re-
_ E ' veals no reported leaks by GAO personnel of confidental informa-
' L tion concerning NSA, and there is no reason to believe that the
chance of leaks concerning the CIA would be any greater. Never-
theless, the CIA has declined to grant GAO the access necessary
. for a competent audig 33 '
The CIA has an estimated 15,000 emplowees 153 all of whom
: A ‘have security clearances. To add some eight or ten GAO employees
L v to the number of persons cleared by CIA w ould not appear to be an
o ' msuperab‘e burden. Congress, dependent solely on the CIA's own : o
.o accountings since 1962, will not be able to fulfill an effective over- -
sight function until it insists that the Agency grant GAO the access.. A
_ " —including appropriate security clearances for several of its staft
. Do P § . . —necessary for comprehensive reviews on a continuing basis.

- e, e

T

ve =t

. oversight groups from taking a passive role, they should be required
i to meet at least monthly and to issue detailed reports to Congress
R on CIA Zctivities and expenditures.’®® The oversight bodies should
either participate directly in the budget allocation process or have
ex officio representation on the Appropriations Committees’ intelli-
gence subcommittees. Through the GAOQ, they should carry out a con-
S _ tinuous, independent audit of Agency spending. Any oversight body
' ' should be well enough informed as to all aspects of the CIA that it
' ) _ can provide Congress with an explanation whenever a question .
- Cn : » about tlie Agency arises. To meet this standard, the oversight body
needs the power not only to perform independent audits through

{ . ; B 3. The Ouwersight Body Must Assert Control. To preclude the
\\.

.
- g — -,

- ane

156: 1d. GAO agreed on the new phn notwithstanding its r\coa‘nition that
the special clearances required for GAO st2ff members who \\ould be involved in
such an audit would be expensive, requiring at l2ast six months to complete, that
higher clearances might be necessary for some aspects of the audit, and that the
results would be hwhl\ chs.ufcd and strictly limited in their distribution. Id.

157. 1d.

158. Sce text accompanying notes 111-13 supra.

v " 139.7119 Cong. Rec. 6363 (1973) (remarks of Sen. Proxmire) .
e : - 160, ¥ nccessary for security reasens, an oversight bedy. might compile
; ’ compicte Teperts to be muade available only to 0"\\. conyressmen who have
.. : ! . submiticd 1o sccurity clearances. “Sanituzd” versions of such reports might be
. - " - prepared for the usc of thosc merabers who had not been cleated. Sce text
' : ’ H accompanying note 173 infra.

.
v A oommmy
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N ' o .- the GAO but also to require the Agency to provide whatever addi~

- ' ' tional information is needed. _

- Two bills attempting to meet this need were introduced in the o
93d Congress and are likely to be reintroduced in the 94th Con-
gress. The “Joint Committee on Intellizence Oversight Act of

' 1974,151 introduced - by Senator Baker and eleven co-sponsors,
w . : .o . would require the DCI and the heads of other intelligence organiza-
‘ tions to keep a proposed Joint Intelligence Oversight Committee
“fully and currenty informed with respect to all of the activities of

~ L _ their respective organizations,” and would give the Committee “‘au-
. . : . thority to require from any department or 2gency of the Federal )
. (:,ox'ernr?e?t p.crxoc.lxc‘\»'r‘xttf:n Teports regfxfdxng activities and opera-
v -t tions within [its] jurisdiction.”!** The bill would grant the Joint
L . ‘ ; Comunittee subpoenra power and provide that any witness failing to
SR . ' comply with a subpoena would be subject to punishment for con-
. - ' S ‘ tempt of Congress.!®3 The other bill,!** intreduced in the House
' : ‘by- -Representative Ronald Dellums (D., Cal), would require the .
P e . o DCI, at the request of a committee or subcommittee chairperson, to
AP ’ . o - provide the oversight subcornmittees with information sufficient to *
; ‘ R, enable them to determine “whether the expenditure of funds by the
ST ST T " Agency conforms to the authorized functions of the Agency and the
T B - congressional intent in establishing the Agency.”*%% Although the
o o V . bill does not specify any sanction, an oversight body which had sub- .o
o . _ poena power would be entitled to invoke the contempt statute, 163 a ;
L T St - threat which may encourage the DCI to provide the requested N
B . : information.1® : ;
. 4 c -+ 161 S. 4019, 93d Cong., 2d Sess. § 3(b) (1974) [hercinaficr “S. 4019°7.
PR - R " 7 Although Sen. Baker requested that the bill receive priority consideration, no hear-
. B T . . ‘ ' mnhnehc’d on it by the 93d Congress. :
R 162 1d. : _
R o 163. S. 4019, supra note 161, § 4(b) The penalty for contempt of Convrcss :
“ ";A  a misdemeanor, is a fine of not more than $1.000 nor less than $100 and
TS T : imprisonment in a common j2il for 1412 months. 2 US.C. § 192, :
° o T . - 16%. H.R. 13793, 93d Cong., 2d Sess. (1974). The House Armed Services -
-, ) : o ) Committee scheduled no action on the bill. Hogan letter. supra note 70.
T . - C . .- 165. H. R. 13703, supm notc 154,
cm - — e 2 - : 166. Although contempt of Congress is a severe sanction carrying a mandato-
.- -4 ry jail term, Congress has ocaasionally been willing to use it Sev, eg.. House .
. > ®  Comm. on Anncd Services Proceedings Against George Gordon Liddy, H.R. Rep..
- . . . No. 93-453, 83d Cong., st Scss. (1973) and cases enumcrated therein.
T - o ’ . /167. The DCI might claim executive privilege in such 'a situation. For an
) , ‘ -+ argument that exceutive privilege is not applicable in this context, sce Hearings

on S. 22, supma note 54, 112533 (testimony of Raoul Berger) . Sce generally

Fxccutive Privilege in 111 Exccutive Privilege, Scecrecy in Government, Freedom

e L of Infornation, Fleurings before the 0 Commitice on Covernment Operations
B and . . . Committer on the Judiciary, U.S. Senate, 524 Cong., Ist Sess. (1973) .
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These bills, combined with the contempt power, would facili-
tate the flow of information from the CIA to Congress. However,
an even more eficctive measure would provide for regular, perhaps
monthly, CIA reports to the oversight body which would enumerate
the Agency’s activities and their costs. The contempt power would
assure that the monthly reports were in fact made. In addition,
Agency funding for the ensuing year might be conditioned on a de-
tailed justiﬁcation of current expenditures. Such legislation, coupled
with a congressional mandate requiring the oversight body to meet
frequently, to use its independent investigative authority, and to re-
port r¢gularly to Congress, would help assure that the oversight

body actually performed its duties and made full use of its expand-
- ed stalf and its investigative powers.

_ 4. The Form of the Oversight Body. Although the above con- .
siderations are important regardless of the form the congressional
oversight body takes, some of the weaknesses of the present system

“are directly related to the fact that oversight is the responsibility of

subcommittees. Unlike full commitiees, subcommittees are not re-

. quired to meet Tegulatly and do not have their own staff.1¢ In ad-

dition, when the subject matter covered by a subcommittee is tan-
gential to the full committee’s principal concern, as intelligence may
be to the Armed Services Committees, it is likely that the ancillary
matter receives less attention.1%?

Oversight by 2 full committee, either a joint committee as pro-
posed by Senator Baker or by 2 committee of each house, would be

~ asignificant improvement over the present subcommittee system.

Monthly meetings would be required,*® a full-time professional
staff would be available, and the interest and efforts of the mem-

" bers and stalf would be focused on the CIA or, as is more likely;

the entire intelligence community. Alihough a joint committee
might appear to be more efficient in that it would avoid duplication
of efforts, an autonomous commitiee in each house might better fa-
cilitate legislative, as opposed to purely consultative, functions™

16S. Under the present arrangement, staff support for cach of the four
intclligence subcommiticss consists of part-time assistance {rom one or two pro-
fessional members of the committee stafi. . .

169. This possibility was mised by Sen. Lowell Weicker (R.. Conn), 2
co-sponsor of S. 4019, supra note 2%, in remavks at The New York Univenity

School of Law, Qct. 31, 1274,

179. Sce, ez, Rule 754 of the touse of Repreoscatatives. which reoquires
sanding committess to mezt tiot Iess than monghiy. House Rules aml Manual,
H.R. Doc. 92-334.

171, Sce, c.g. 120 Cong. Rec. 6588 (daily ed. July 16, 1971) (remarks of Rep.
Harrington) . '
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B. Partiipation by the Entire Congress in Intelligence Owversight

. ‘ Participation by the entire Conzress in the oversight process

would be a more sweeping change and would have more radical - :

. - 4 consequences than a restructuring of the present subcommittee sys-
' ' " tem. Although the daily work of oversizht would continue o0 be
» done by committee, the committee would make complete reports to
- o Congress, with decision-making reserved for the full House and
Senate rather than eflectively delegated to the oversight body. Un-

der such an arrangement, “Committees on Intelligence” might have

i ' o a relationship to Congress similar to that presently enjoyed by other
- . standing committees, except that their reports would be discussed -
. ’ . In secret session rather than publicly.*? Alternatively, the over-
- ' . B ..  sight committees mizht report fully only to those members who

" have received security clearances ‘or who specifically apply to the
c_ommittées for information.’"3 Because some of the problems pre-.

< R sented by the various possible arrangements for plenary congres- )

Y oG - sional oversight differ as between the House and the Senate, the
' ‘ ' _ i * . two houses will at first be considered separatcly.

) . 1. The Sernate. The Senate presently utilizes a mechanism
e : ' c ) threby the entire membership considers classified information in
i o - executive session. For many vears, it held secret sessions whenever
T L ' it considered a treaty, and it still holds occasional executive sessions
' - e - to discuss classified or defense matters.1™ In most instances, it later
A - ‘ issues a record of the secret session after deleting classified informa-
N O S 0 tiona s A senator who releases confidential information obtained in
- .- 172 HR. Res 1231, 934 Cong.. 2d Sess. (1974), proposed by Rep. Harring-

ton, contzins 2 variant of this idea. The bill would Tequire a new oversight
committee in.the House to keep complete records and transeripts of its hearings,

“. . : -+ which would be available 10 all members of Congress. 120 Cong. Rec. 6583 (daily
. ' i ) ed. July 16, 1574) . . ' i _
I ’ 173. For example, §. 2224, supra note 103, provided that oversight commit.
..... . l o tees recciving information from the CIA should promulgate regulations under - oo
T . which dassified information received by the committees might be given to con-
T gressmen and their staffs who requested it. It should be cmphasized that such an
. : armangement would work oaly so loag as the oversight body was truly representa-
4 tive and enjosed the trust of all factions in Congress. Otherwise, the committee’s
. R - power to promulgate regulations for access to CIA wnformation would appear to i
: be a smokexcreen whereln the commitce might restrict vather than faciliate the
- : R flow o{'in_fur::x;uion-prcclx'l)‘ the appearmie which hus lad to the current need
: J C for reform. '

R . . o 174. 29 Cong. Q. 1757 (1971). The Scnate held 8 such meetinas etween the
end of World War 11 and mid-1971,
. B | 175. Sce, c.g.. 119 Cong. Rec. 15,358.71 (daily ed. Aug. 1, 1979), the expur-
. ) ) gated record of 1 Senate exciutive session held to consider the nomination of
E . " William Colby as DCL.
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secret Senate proceedings may be expelled from the Senate,'® bu: the
severity of this penalty makes its use unlikely.’’™ A sanction of ex-
clusion from further executive proceedings might be more efiective
in that the Senate would be more willing to invoke it.1% Anotner
way to reduce the likelihood of leaks might be routinely to clear all
senators and to exclude from executive sessions any senators who
specifically asked not to be subjected to security clearances.’®
Since there are only 100 senators, each with 2 six-vear term of of-
fice, routine clearance of all senators would not be an intolerable

L

9. The House of Representetives. The House of Represenia-
tives, by virtue of the large size of its membership and their brief
term of office, presents more problems with regard to-plenary over-
sight than does the Senate: Although it has not held a secret meet-

ing in'many years, the House has a procedure for éxecutive sessions

of the- full membership which it could adapt.to meet modern
requirements.}* Exclusion from future secret sessions could be a
stronger sanction in the House than in the Senate, since representa-
tives must face the electorate every two years and would have to ex-
plain'their exclusion to the voters soon after the fact, while the issue
was still “hot.” The device of routine security clearances may be
less practical for the House than for the Senate, since its 435 mem-
bers serve two-year terms and processing a clearance requires at
least six months.st On the other hand, however, the “numbers of
Members of Congress are not very large by comparison to the num-
bers of people in the executive branch that ‘get this kind of
information,”!s® and the people deserve represeniatives who are
entitled to know everything that occurs in government.!83

¥76. Senate Rule 35,8. Doc. 93-1. S
177. Sce, c.g., Hearings on 5. 2224, supra note 54, at 4-5, 89 (remarks of Sen.

Cooper) . The Senate did not invoke the expulsion sanction when:- Sen. Mike -

Gravel (D. Alas) read classified information concerning the Vietnam war into
the public record in 1977. See note 186 infra.

178. Such a sanction would not be an empty one, since the senator involved
would have to justify his exclusion in a future campaign for re-clection.

179. See note 147 supra.

180. House Rules and Manual, supra note 170, Rule 29.

181. GAO letter, supra note 111, at 12, : )

182. Hearings on 5. 2224, supna note 54 at 55 (testimony of Herbert Scoville,
Jr).

183. Sen. Hughes (D.. lowa) has summarized this viewpoint:

1 personally feel that the peepie of Towa elected me to represent their

intcrests with the CIA as well as every other facet of Government, and
that 1 have an cntitiement to be informed. And if 1 am untrustwortiy,
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An administratively practical compromise might be to clear
only those represcntatives who specifically request clearance and to
limit the oversight committee’s disscmination of confidentidd infor-
mation to the clearcd representatives. In that way, the information
would be available to congressmen who were sufficiently iiterested
in the CIA and other intelligence organizations to request clear-
ance, while time, money, and effort would not be expended clear-
ing those members who lacked that interest. )

3. A Complication Common to Both Houses: Legislative Im=
munity. The Speech or Debate Clause of the U.S. Constitution'$
creates an obstacle to broad congressional involvement in intelli-
gence oversight by granting immunity from criminal prosecution to
members of Congress who breach security by publishing classified
information. This Clause has been held to provide immunity not
only for statements made on the floor of either house, but also
“against prosecutions that directly impinge upon or threaten the
‘legisl:ntive'process."l&3 Although ‘the Supremc Court has not de-
fined the limits of the immunity conferred by the Clause, its ded-
sion in Gravel v. United States'ss indicates that at least the follow-
ing types of conduct would be protected under the Clause in the .
case of a2 member or member’s aide having possession of a dassified

‘document: : o7 :

then 1 feel the CIA ought to tell the people of lowa and the country

why 1 am untfustworthy and oo what they base it.

184. The Speech or Debate Clause reads as follows: ,

- The Senators and Representaiives. . . . shall in all Cases, except Trea-
son, Felony, and Breach of the Peace, be privileged from Arrest during
their Attendance at the Session of their respective Houses, and in going
to and returning from the ame; and for any Speech or Debate in cither

’ House, they shall not be questioned in 2ny other Place.

US. Const art 2, § 2. The Clausc does not immunize members of Congress from,

arrest for violating the law by making classified information public. for that is 2

criminal. violation, aud the ricrabers’ privilege from arrest has been held to

extend only to civil arrests, See Gravel v. United States.. 408 US. 605, 614-15

(1972) . It docs, however, cficctively immunize members of Congress from prose-

cution for rcleasing classified information.

185. Gravel v. United States, 408 USS. 696, 616 (1972).

186. The conduct held protected in Gravel was a reading of the classified
“Pentagon Papers™ into the public record at 2 widnight mecting of 2 subcommit-
tee of the Senate Committee on Public Works. The Court held that the general
rule Testricting judicial inquiry into matters of legislative purpose and operations
precluded it from questioning the “regularity™ of the meeting when there was no
sugzestion that the subcommitice itself wus unauthorized or that the war in
Vietnam was an issuc beyand the purview of congressional debate and action. 408
US. at 610, n., 6.
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1. Any speech' or debate on the [House or] Senate floor con-.
cerning the classified document. '

2. Any specch duringa committee meeting, hearing, ete.

3. Any reading from the classified document either ¢n the
floor or in a committee meeting. ,

4. Any speech concerning tie classified document in commit-
tee reports, hearings, or in resolutions.

5. Any placing of a classified document into the public record.
6. Any conduct at a committee meeting or on the [House or}
Senate floor with respect to the classified document and any
motive or purpose behind such conduct.

7. Any -communications between 2 member and aide during
the term of the aide’s employment with respect to the classified
document if related to a committee meeting or other legisiative
act of the member.?37 T

This broad immunity prompts an argument that classified in-
formation. concerning the CIA should not be shared with any more
than an absolutely necessary small number of congressmen. In this
connection there is perhaps less concern about disloyalty than the
possibility that conscientious objection to certain CIA activities
raight lead a member to release classified information. Routine se-
curity clearances might identify the rare disloyal member and ex-
dude him from receipt of classified information befcre he ever
gained an opportunity to release it, but they probably would not

" identify and exclude the member whose release of secrets might be

motivated by his very loyalty to his country. Perceiving this difacul-
ty, Senator Javits has stated that “an exact corollary to immunity is
our responsibility for our own members and our own security,”$3
apparently referring to the availability of the sanction of expulsion
for releasting confidential information.?® However, since the Sen-.
ate has been unwilling to invoke this sanction in the past, it must ei-
ther determine to usé the sanction of expulsion or devise a lesser,
but meaningful, sanction that it would be willing to invoke. The

‘House must likewise agree on a suitable sanction.

‘4. Physical Sccurity Requircments. In addition to the risk ae-
ated—or exacerbated—Dby congressmen’s constitutional immunity
with respact to the information contained in classified documents,

187. Secret 2ud Confidential Documents Report, supra note 139, at 10-11.
183. Heariogs on 5. 2224, supra note 54, at 5l
189. Sce note 176 supra and accompanying text.
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.t * there is also some risk associated with the documents themselves.

- - ' Unlike CIA headquarters, the Capitol and the Congressional Office

' ' . Buildings are open 1o the public. How, then, can classified docu-

: ments be kept secure 2nd still be conveniently available to large

. pumbers of senators and repfesentatives? _ : _ -

. S - ‘ o The requirements for ensuring the physical security of classi-

- S fied documents in congressional buildings was discussed in detail

- during Senate hearings in 1972.1%® A management consultant on

: : _ security and ‘intelligence matters, 3 former CIA employee, de-

‘ saribed the basic requirements for a “'secure area” in which classi-

' " . . fed documents would be stored and consulied and made the follow-
I S ing yecommendations: : '

: . 1) An carly start should be made for detailed security by
- - o ' © planning so that the mechanism can be in place before the flow
‘ S of material starts. N
W . o -+ 2y The security system should include a secure area
' o ' which would include a vault and reading/conference room .
- . ' s o protected by 2 reception area and necessary alarms.
' . T S SR 3) Provision should be made for control of the docu-
; R ' ments to include logs, rules for storage and removal, destruc-
EE T g . tion, or return to the originating agency.
( .' : ’ 4) The responsibility for the security should be clearly .
e ' T _ -. placed and suficient staff should be made available to estab-
S T . i . lish, operate, and monitor the system.
Lo S m o h 5) Where problems arise, close liaison with the CIA will
oo o . . . . be helptul in finding solutions that are workable and safel?
L e . _
b L ) ;o - Admittance to the secure area would ‘be limited to those named on
- . 2 list held by a guard. Those few members who required continuous
'i T ) . _ access would be permanently listed, while others with only occa-
8 e e v sional interest in the secure area could be specifically cleared for ac- :
. o o : cess at those times.1?? Removal of classified documents from the
: . ST : secure area would be permitted only when absolutely necessary; in
- - ‘ D such cases “there should be some means whereby it is-taken out by
i * i 190. Hearings on S. 2224, supra note 54.

151, 1d. at 95.

v 192. Witnesses at the hearings generally emphasized the importance of keep-

. ing the number of persons with access 10 the sccure arca as small as possible

consistent with the principle of “necd to know.” Sce. eg. id. at 19, 25, 51

. . o - T (testimony of Herbert Scoville, Jr) and at 93, 99.100 (testimony of Joscph »

‘ . i Smith) . But sec the remarks of Sen. Javits to tho cffect that every member of
N L Congress must voic, and therefore all have an cqual need to know. Id. at 51.
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’ 2 couriér and brought back the same day."19? To prevent “techni-

cal penetration” or “buyging.” it vaas suzgested that conferences in-
volving extensive discussion of CIA material should be held only in _
: A the secure arca, which could periodicaily be “swept” to minimize. .
the possibility that sersitive conversations might be overheard.!®
This testimony indicates that physical security for classified docu-
. fhents can be compatible with procedures whereby oversight cor-
! . mittees in both houses mizht make available to other members of
o - S - Congress the classified information on which their recommenda-
' tions are based.??®

» C. Reforming the Approprx'atiori Process

- A flaw in the oversight of CIA funding which urgently re-
quires attention is the present appropriation system, whereby CIA
funds arc hidden in other appropriations and are never considered
by, or identified to, Congress as 2 whole.

, . . 1. The Baker-Weicker Proposal. The “Joint Committee- on
' . o . _ Intelligence Oversight Act of 16741 contains the following  .°-
4 R o A provision:

. C : I No funds may be appropriated for the purpose of carrying out
T i . any intelligence or surveillance activity or operation by any of-
' P . fice; or any department or agency of the Federal Government,
( T ' unless such funds for such activity or operation have been spe-
- L ) . ~ cifically authorized by legislation enacted after the date of en-

. actment of this Act. ' .

" Senator Weicker (R., Cenn, a cospbnsor of the bill) has stated
that this provision would give the joint committee total control of
the intelligence agencies’ budgets}? The purpose of the bill may

o ) indeed be to supersede the funding provisions of the 1919 Act, but

I T D the bill would not, in fact, have that effect. It would only restrict

the use of funds eppropriated for the CIA—of which there are

none presently—while the practice of financing the CIA through se-

. . . 193, 1d. 2t 93. Cf. H.R. Comm. on Armed Services, Rules Governing Proces -
. oL dure, Leg. Cal. of H.R. Comm. on Armed Services, 93d Cong.. No. § (Aug. 23,
) ) 1974y , at viii.

194. Hearings on S. 2224, supra note 34, at 93, 109-01.

195. 1d. at 95 (testimony of Joseph Smith) ; sce also id. at 17, 24-27 (testimo~
“ . ' .. ny of Herbert Scoville, Jr) . .
196. S. 4019, supra note 161 .. - :
197. Remarks at The New York University School of Law, Oct. 31, 1974.

b b ] et
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aet trensfers from othcr appropriations would continue. Thus, the
Baker-Weicker bill illustrates the point that there can be no mean-
ingful reform of the wppropriation process without expressly
. a’nendm'* or replacing the, funding mechanism of the 1649 Act so
’ as clearly and unequivecally to end——or limit—the practice of

. financing the Agency by secret transiers.

9. Limitations on Funds Transferred to the CIA under the
1949 Act. In order to assert control over the purposes for which the
O _ CIA spends its funds while continuing to finance the Agency
L through transfers, Congress might expressly apply to the CIA limi-
.. . tations included i in other appropriations bills. Such an unequivocal -
' " expression of congressional intent would unquestionably prevail .
over the CIA's g*neral exemption from appropriations limitations
under the 1949 Act.9 Congress passed such an express limitation
~ for the first time in December 1974, as part of the Foreign Assistance
_ Actof 197,129
. - Congress might also combine a measure of con"ressxo')al con-
_ * -tro} with transfer funding by placing a ceiling on the amount of - -
" e i : funds transferable under the 1949 Act without specific congression-
S ' al approval?® Enactment of such a ceiling would limit the
amount of funds available to the Agency, whereas appropriations
o o ., limitations would limit the purposes for which Agency funds may »
' & _ _; _ : be expended.
( ST . The enactment of express approprxatxo 1s limitations or ceilings
- on Agency funding is not a political impossibility. Since such bills
: : © would not alter the basic transfer method of funding, they do
not necessarily invite opposition from merabers who prefer that
CIA appropriations remain secret. Indeed, in the political climate

- prevailing at the beginning of the 94th Congress,**! it may not be
entirely naive to propose that Congress reassert its power of the
purse by expressly amending the 1949 Act. -

198. For a discussion of the disputed extent of the exemption mandated by
. ) the 1949 Act when appropr‘a(ions limitations are not cxprcs>ly applied to the
. — ’ ’ " CIA, sce text accompanving notes 79-83 supra. . i
; . . 199. Pub. L. No. 93-559 (Dec. 30, 1874) . Sce Editor's Note infra. - . .
*209. Scn. Symington made such a proposal in 1971 as an amendment to a
Dcfense Department appropriation bill, 117 Cong. Rec. 42,923 (1971). The pro-
posed amendment was rejected by a 56-31 vote. 1d. ac 42 S32.
201. The “post-Watcrgate™ rcaction against secrecy. within the cxecutive
bnnch and the fact that the $4th Congress includes se veral uew members clected
: on “sweep-clean™ platforms point tow: ard congressional willingness to address the
. 1949 Act directly. . '
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3. A One-Line Appropriation For the CIA. Passage of 2 bill

mandating a one-line, iz, unitcraized, appropriation for the CIA
and terminating the transfer funding mechanism would reassert
Congress” constitutional power to establish budgetary priorities and
need not endanger the national security. o Such a proposal would
not limit the Agency’s use of appropriated funds. Under the pro-
posed system, specific limitations would have to be imposed in the
same way as under the present system, by prohibitions expressly ap-
plied to the Agency. S

The principal arguments in favor of the single-line appropria-
tion are that it would permit Congress to express its sense of priori-
ties and that it would “allow Congress and the taxpayer to know the
exact amount of money going into other Government
programs”?3 by ending the artificial inflation of other appropria-
tions with sums actually destined for the CIA. Other benefits would
accrue as well. For example, if the amount of the CIA budget were
known and discussed, congressmen might be motivated to ask more
questions of their colleagues on the intelligence oversight bodies,
thereby encouraging the conscientious performance of oversight du-

902. A model bill might read as [ollows:
A Dbill 1o require that appropriations be made specificlly to the Central
Intelligence Agency.

" Be it enccted by the Senate end House of Representatives of the United
States of America in Congress assembled, That commencing with the fiscal year
beginning [date]— _ o

(1) Lh_e Budget of the United States, submitted pursuant to section 201 of
the Budget and Accounting Act, 1921, shall show proposed appropriations, esti-

mated expenditures, and other related data for the Central Intzlligence Agency.
and '

(2) appropriations shall he made to the Central Intelligence Agency in an
appropriate appropriation Act. _
For the purposes of this section, proposed appropriations, cstimated expenditures,
and other related data set forth in the Buddet for the Central Intelligence Agency,

and appropriations made to the Agency, may be shown as 2 single sum with respect
to 21l functions and activities of the Agency.

Sec. 2. Commencing with the fiscal ‘year beginaing [date], no funds appro-
priated to any other Department or agency of the United States shall be made
available for expenditures by the Central Iniclligence Agency.

The proposed bill is identical to S. 2231, 92d Cong., Ist Sess. (1971), pro-
posed by Sen. George McGovern (D., S.D). See 117 Conz. Ree. 23682

S.(1971). The bill died in the Scnate Armed Scrvices Commiitee. Sec also an

amendinent to the Fiscal Year 1975 military procurement bill proposed by Sen.
William Proxmire (D.. Wis), which weuld have called for disclosure of the total
amount requested in the budget for “the national irtelligznce progr:xfﬁ." 120
Cong. Rec. 9501 (daily ed. June 4, 1674) . The amendment wus rejected after
extensive debate by a voic of 53-33. 1d. at 9643,

203. 117 Cong. Rec. 23.692 (1971) (remarks of Sen. McCovern) .

-
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one-line appropriation and no plenary congressional voice what-
-soever. The budget would continue to be justified to the oversight
. committees in detail, but the single-line appropriation would at least

‘Hughes, Claik, Gravel, Javits, Hatfield, Gurney, and Cook.
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ties. Such a development would improve not only fiscal but also.
substantive congressional oversight of the Agency.

Supporters of this budget relorm contend that it would permit
the proper exercise of congressional power over budgetary priorities : -
without endangering the national security. This view was endorsed . |

by the Scnate Sclect Committee on Secret and Confidential

Documents,?** which recommended that the amount of the pro-
posed allocation for each intelligence service be itemized in the De-
fense Department appropriation bill. The committee characterized N
the single-line budget as “the minimal information [Congress as 2
whole] should have about our intelligence operations.”??% '

The publication of a single-line CIA budget has been attacked
by sorne 2s a meaningless exercise of congressional power and by
others as a serious national security risk. Thase who regard it as an
inadequate reform maintain that Congress will have difficulty decid--
ing what level of funding is appropriate when it does not know the
purposes for which the funds will be used.?* Although such a crit--
icism is well founded, it ignores the fact that the choice is between a

enable Congress as a whole ] _ el

to judge if {it wants] to spend more on intelligence . . . and _
dandestine wars than on improvement of the eavironment or . -
. on education or even on other aspects of national defense. 207

Furthermmore, if the arrangements discussed above are adopted,
members interested in receiving detailed CIA budget information
could obrtain it from the responsible commitfees. 203

204. The Chairman and Co-Chairman of the Confidential Documents Com-
mittee were the Majority Leader (Sen. Mansfield) and the Minority Leader (Sen. <!
Scott), Tespectively. Other members of the Committee included Sens. Pastore,

205. Sccret and Confidential Documents Report, supra note 139, at 16.
205. See, c.g., Futtermaun, supra note 79, at 430. Sce also the statement of Sen.
McClellan in oppositiont to the proposed Proxmire amendment to the miliary
procurement bill: . )
First, the total amount. You want to end that ignorance? That is when
you intend to put the @mel’s nose under the teat. That is the begin- o
ning. That is the wedge. ... how can you ... make an intelligeat Co
judgment on whether that is too much or too little, whether it is being
expeaded wisely or unwisely, excspt when you an get the details?

© 120 Cong. Ree. 8009 (daily cd. Juac 4, 1974) .

207. 117 Cong. Rec. 73852 (1571 (rzrmarks of Sen. McGovern).
208. See toxt accompanying aote 173 supra.
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Some of those who oppose the one-line appropriation on secu-
rity grounds argue that publication of the one-line budget would
ipso facto injure the national security.?®® Others contend that such
disclosure “is likely to stimulate requests for additional detail” and
emphasize the potential national security danger in revealing the
trends of various budgetary details over a period of years.*!® On
the other hand, just as the oversight committees and the CIA itself
Kave resisted pressures to make public the Agency budget, so they
.should be able to resist pressure to make public the details of the

- Agency budget after the gross figure is published. The suggestion
that the one-line budget should not be revealed because it will result
in congressional pressure to justify the budget would in effect de-
prive Congress of onc of its most important functions, the allocation
of public funds. ' .

That publication of a single-line C1A budget would not create
a security problem is perhaps best substantiated by analogy to the
Defense Department budget, which is not oaly made public in the .
aggregate, but is also broken down in considerable detail. The one-,
line CIA-budget is advocated on these grounds by Senator Syming-
ton, who speaks with special authority about national security
matters.2"! Emphasizing the difference between intelligence or se-
curity costs and intelligence or security plans, Senator Symington
has stated that publication of overall intelligence costs no more en-
tails' “the release of knowledse about how the various intelligence

209. Scc, eg. the view of Scn. John Stennis (D., Ala). Chairman of the
Senate Armed Scrvices Comemitiee and its Inteiligence Subcommittee: )

{1)f we disclose the amount of money spent on this effort, which
indudes the CIA, then we give 1o our adversaries all over the world,
present and future, a true index as to what our activities are. There are

. deductions that &n be made from our figures which could lead them
along the path of information which would be priceless to them to
know. :

120 Cong. Rec. 9602 (daily ed. Junc 4, 1974) .

210, DCl-clect Colby's written answers to prepared questions submitted by
Sen. Proxmire, Colby Hcearings, supra note 9, at 181. See also the vicws of Sea.
Humphrey:

- [J]ust as surely as we are in this body today debating whether or not
. we ought to have a release of the figure, next year it will be whether it -
is too big or too little, and then it will be what is in it. Then when we
. start to say what is in it, we are going to have to expose cxactly what
* we have been doing in order to gain information. . . .
120 Cong. Rec. 9606 (daily ed. Junc 4, 1974) .

211. Sen. S)minglon‘is a member of the Appropriations, Foreign Relations,
and Armed Services Comumittees and a former Scerctary of the Air Force and
‘membet of the National Sccurity Council. 117 Cong. Rec. 42926 (1971): 119
Cong. Rec. 15,359 (duily ed. Aug. 1, 1973) .

L ]
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T : o - groups' function, or plan to function” than publishing the cost of a
nuclear aircralt carrier or 3 C-5A transport plane entails publica-
tion of plans for wiilizing them dn @se of war21* According to
Scnator Proxmire, the publication of itemized defense figures may¥
actually have 2 valuable deterrent effecton potential eneraies: oo
T ‘ : * We break it down by component and by function. We then
_ talk about each individual weapon. wWhen will it be’ ready?
o - ' ’ How much will it cost? \What does it look like in a technical
- ‘ sense? Of course, this detailed information is valuable to the
U.S.5.R. But long 2go, 2 decision was made that in our open
sodiety it was better 1o know the facts and ride herd on the
ST o A : : Defense Department than to accept the intangible fear of ene-
) ' my knowledge. In fact, many American strategists have argued
- RPN - that the size of the 1.S. military budget and the characteristics
o ' of our overwhelming nuclear force should be made public in
B ' . "~ order to reinforce the psychology of deterrence. “The enemy
RO . ' will-not be deterred unless he truly believes the United States
. . e RS ' © has these weapons. _ :
~ < : : The same goes for the intelligence budget. It is a form of
VoL R  Jdeterrence for the potential adversary to know that we will
ST : . continue to spend sizeable [sic] funds for intelligence. They
) B . will be less inclined to spring some surprise.”13 : : :
. ( Senator Proxmire has also answered the charge that changes 1n
the trend of U.S. intelligence spending which may become apparent
over the years would be valuable to an enemy-

f'i*_.- o : - © ‘There is no way the Soviet Union can interpret whether our
e e R . overall figure indicates what we are doing within our intelli-
R o .*. - gence community. Supposeé W& decrease the amount we are
o spending. That.may mean that our satellites are more effec-
co e e . : ) tive. That may mean we have found methods that are more ef- _
- o — fident in gathering intelligence than relying ont manpower. If -
' we increasc the amount we are spending, it may mean the re-
- o _ verse. 1t may not mean that we are making 2 greater intelli-
‘ . gence effort.?H } . .

On balance, the proposal for a oneline CIA appropriation appears
e
; ) 219, 117 Cong. Rec. 42.926 (971) -
: .o : L . - 215. 120 Cong. Rec. 9503 (Jaily ed. June L. 1974) .

- 214, 1d. at 9609. Sen. Proxmire’s arguments werc rmade with regard to the
pub%ic:lion of the gross intelligence budget. not the. ClA appropriation. His
arguments ¢ equally appliable 10 the pubdliation of a singls-line CIA budgst.
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to be at least 2 uséfufsiep forward, 2lthough it by no means solves
all the problems inherent in congressional oversight of a sxcxet

agency.

VIIL CoScu:son

_ Experience indiczates that the existing arrangement which vests
both oversight and legislative power over the CIA in House and
Scnate subcommittees is not fully effective. Congress as a whole is -
Jargely iznorant of such basic matters as the amount of funds the
Agency actually has at-its disposal and how it expends those funds. -
The subcommittees sometimes appear to be perhaps too prone to
defer to CIA determinations instead of making independent judg-
ments regarding objective Agency needs and overall legislative
priorities. The vulnerability of the transfer funding mechanism to
constitutional attack also cannot be ignored.
At the same time, short of seeking to abolish the CIA alto- -

‘gether; it is difficult to argue seriously that all congressional over--

sight of the Agency can be done publicly. Therefore, this Note has

sought to outline a middle course whereby the CIA’s accountability

to Congress might be increased without compromising the Agency's

legitimate nced for confidentiality. In this context, the Note has dis-

cussed such accommodations as broadening the spectrum of views rep-

resented on the subcommittees, rerewing GAO audits of the Agency,

and expressly applying appropriations limitations to the CIA

which might be made without significantly disturbing the familiar

forins. It has also discussed proposals for such structural changes as -
establishment of a joint intelligence oversight committee and the voi- ‘

_ing of a singleline CIA appropriation: The relative merits of these

suggestions should be viewed in the context of the difficulties they
would remedy and the néw problems they might create, with deference -

.to practical legislative conditions as well as to the standards of preserv- .

ing justificd confidentiality and strengthening legislative oversight.

It is unnecessary to determine whether total accountability is
compatible with total confidentiality. What is important—and what
this Note has attempted to demonstrate—is that the requisite confi-
dentiality and a significant measure of legislative accountability can
coexist in feasible oversight procedures. ' o

.. : ROBIN BERMAN SCHWARTZMAN
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EDITOR’s NOTE: As this Note goes to press, President Ford has
signed the Forcign Assistance Act of 197+ [Pub. L. No. 93-559 (Dec.
30, 1574)]. In this Act Congress has for the first time expressly—if
not unconditionally—applied to the CIA a spending limitation of the
type discussed in the Note. Under this provision, the CIA may not
" expend funds for foreign “operations” (as distinguished from for-
.eign “activities intended solely for obtaining necessary intelligence,”)
unless the President certifies such operations to be “important to
the national security of the United States” and “in timely fashion”
_reports their “description and scope™ to the “appropriate committees
of the Congress.” § 662 (b). See H. R. Rep. No. 1610, 93d Conz.,
+ 2d Sess. 12, 42-43 (Dec. 1974) . Although possible loopholes in this
provision are apparent, ¢.g., its lack of stamdards for determining
when activities are “'solely for obtaining . . . intelligence” and when
‘they are “operations” and its vagueness with respect to the definition
of “in timely fashion,”the enactment of the statute is itself a positive
step toward the reassertion of congressional control over CIA spend-
ing. o ’ : Lo

A second irmportant innovation which has relevance to this Note

is the Act’s inclusion of the Senate Foreign Relations and House -
_ Foreign Affairs Committees among the congressional committees to
- whom the President must report on CIA operations abroad. § 652 (0) -
. The inclusion of the Foreign Relations and Foreign Affairs Commit-
tees in this limited area of fiscal oversight of the CIA may presage
the inclusion of these committees in the broader congressional CIA

oversight mechanism. oo

-




