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question of fact.  Foster v. U. §,, DCNY. .-
1963, 221 FSapp. 291, affirmed 329 F2 |
n. " .
United St Air Force Europe Chilg Gui-~ 3
dance Center in Germany was United Statey”
agency for purposes of subsec. (aX2) of thiy 18
section under case law and on record ing T8
Center was estadlished and operated undes /3
pervasive Air Force financial and supervisnrol
control, solcdy o effectuate Air Force payd
poses, on momprofit basis, limited o .
Force-conneczed. so that amounts paid to tay,
payers in 199 as employees of Center were !
not excludate from taxable i
were amouns ex-dudable under taxpayery*
ternative coatentions (1) that Center
mere conduit for fands paid by other SOUrCeg
since Center was in fact true payor, or (2)
that Center was mot United States agency be
cause it was neither appropriated nor uns:
oropriated find activity, since even if Centey
were not xr umappropriated fund activity,
~hich Tax Court determined it was, whethep
t was United Stazes agency was still questiog
of fact. Kahnski v. C, L R, 1975, 64 T
119. S
0. Questioss of law R .
For purposes of this section permitting
“ona fide resident of a foreign country for gy
‘ntire taxable yezr to exclude from incoma®
amounts earred from sources outside ¢hiil
Jnited States during period of absence, i
vhether taxpayer successfully maintained
»tatus as forein resident during period o N
ibsence from Soreign country was a legal, g3
+ factual one. where underlying facts were st
a1 dispute. Carpenter v. U. S, CA Tl
974, 495 F.2i 175, . <7

1. Findings of éstrict court

In action %or recovery of taxes, dist
ourt’s finding tha: taxpayer had been de
tled in Japan duncg years 1953 1o 1963 pat
7 than in Caiformia, thus precludiag exc
ion of one-ha¥ of mcome earned by taxp ek
luring those sears from taxable income SR
nsis that tha: income was community pee .
*rty income, was oot clearly mé‘ e
-U. S, CACal1973, 484 F.2d 95

2. Findings of Tax Court -
Tax Court's &act findings in a case come
13 whether nxpavers were such boma :
ssidents of Soreign countries that - fhsieasnmtrm—"y
arned incomss from sources without Usi
tates were tas exempt were not clearly
eous. C. L. R v. Matthew, .
38 F.2d 231, certiorari denied 85 SQU,
80 U.S. 943, :3 LEd.2d 962. - :

’<
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93. Scope of review

In determining wherther salary paid to
American citizen was exempt from income
tax because salary was a payment for services
rendered without the Umrited States, court of
appeals could not make 2 finding as to where
compensation was recetved even if it was ap-
parent from general fincings that salary was
geceived in the United Scutes from an Ameri-
can firm resident in New York. C. L R v.

" Fiske's Estate, C.CA 1942, 128 F2d 487,

certiorari denied 63 SCt. €3, 317 USS. 635, 87
LEd. 512.

4. Issues reviewable

Conclusion of Tax Court as to whether
party was bona fide resicent of foreign coun-
try for taxable year witkin this section ex-
empting from gross incorze amounts received
by such residents fror scwrees without Unit-
ed States is conclusior of Yaw or at least mix-
«d question of law anz fact, and is subject to
Jjodicial review by court of appeals which may
substitute its judgmen: for that of Tax Court.
Sochurek v. C. I. R., C.A_7, 1962, 300 F.2d
M.

Question whether taxpawvers were bona fide
sonresidents of the Unit=d States for more
@an six months durizg the taxable year, so
@hat their income from sowurces outside the
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26 § 912

United States saxald be exempt from tzzacion
under this se—xr. was a question of lev xad
the court of acneals was not required T iol-
low the decisce of the Tax Court. CLR
v. Swent, C.C.A 4. 1946, 155 F.2d S13. 2=—y.
orari denied £~ SCv. 491, 329 US. 8- 2]
L.Ed. 68s.

The conclice of Board of Tax Asrerls
[now Tax Con< under undisputed facs cumt
taxpayer was a hona fide nonresident of he
United States am? that amount paid hm 25
compensatior. wzx exempt from incom: =x3
was not a “fmcmp of fact”, and henc wes
reviewable, since when ultimate findiny s 2
conclusion of . or at least a determiraciom
of 2 mixed g:=n of law and fact, st
finding is subie= 35 Jjudicial review. C.> K.
v. Fiske's Este=. C.C.A.1942, 128 F.2¢ -,
certiorari deni=? €3 $.Ct. 63, 317 U.S. 6= -
L.Ed. 512.

95. Reversal

Where cou= of appeals thought Tix
Court’s decisioz =xtrary to that of the Cor--
missioner, lacis? warrant in the record. ams
Wwas without rexsceable basis in the law. =e—
of appeals was soemselled to reverse the ze=-
sion. C.L R . Swent, C.C.A 4, 194¢ %=
F.2d 513, cernxxa= denied 67 S.Ct. 49; g
US. 801, 91 LE: 685,

5 § 912, Exemption for certain allowances

The following items shall not be included in gross income, and shal be

: exempt from taxatioc under this subtitle:

(1) Foreign areas allowances.—In the case o civilian officers 1=c
employees of the Government of the United Stz:2s. amounts receive: s
allowances or otherwise (but not amounts rece:+ o< as post differenti:’s

under—

(A) chzpter 9 of title I of the Foreign Se—ice Act of 1980,

(B) sectior 4 of the Central

Intelligence Azency Act of 194¢ 1<

amended (5C U.S.C,, sec. 403e),

T e WA -

oved

f

(O title I of the Overseas Differentials :== Allowances Act :-

(D) subsecsion (e) or (f) of the first sectice of the Administraz-.=
Expenses Acx of 1946, as amended, or sec=ct 22 of such Act.

) Cost-of-living allowances.—In the case o =ilian officers or e=-
: ploygzs of the Government of the United Stats s:ationed outside —e
- SOntinental Urited ‘' States (other than Alaska' amounts (other thi=
< 80UNts received under title II of the Overseas Differentials and -
E0S ces Act) received as cost-of-living allowanzes in accordance Wz
fegulations approved by the President.

) Peace Corps allowances.-—ln'thc case of z= individual who i 1
- volunteer or volunteer leader within the mean=z of the Peace Cors
Yaus.CAsgmz "CIH—18 527
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HINE 26 § 912 INCOME TAXES

Act and members of his family, amounts received as alizwances unde.
section 5 or 6 of the Peace Corps Act other than amounts received as—

(A) termination payments under section 5(c) or se==ion 6(1) ¢

such Act,
(B) leave allowances,

(O) if such individual is a volunteer leader trainirg o the Unit.
ed States, allowanzes to members of his family, an:

(D) such portion of living allowances as the Prescent may de-
termine under the Peace Corps Act as constituting basic compen-

sation.

(Aug. 16, 1954, c. 736, 68A Stz 290; Sept. 6, 1960, Pub.L. 86-70". Trie V, § 52
(2), 74 Stav 802; Sept. 22, 1961. Pub.L. 87-293, Title II, § 201(. ~% Stat. 62<
Oct. 17, 1980, Pub.L. 96465, Title 11, § 2206(¢)(3), 94 Stat. 2163.

Historical Note

1939 Iuternal Revenue Code. Similar pro-
visions to this section were contaied in sec-
tion 116Q), (k) of the 1939 Internt! Revenue

c.

Derivation and Similar Provisoms. See
Historical Note under section 115 of this title.

Refereaces in Text. The Forem Service
Act of 1980, referred 1o in par. (1XA), is Pub.
L. 96-465, Oct. 17, 1980, 94 Sar 2071.
Chapter 9 of title I of the Foreign Service Act
of 1980 & classified generally to subchapter
IX (section 4081 et seq.) of chapter 52 of Ti-
tle 22, Foreign Relations and Ixtercourse.
For complete classification of this Act 1o the
Code, sec Short Title note set out ander sec-
tion 3901 of Title 22 and Tables wiume.

Sectior. 4 of the Central Intellipmce Agen-
cy Act of 1949, as amended (50 US.C., sec.
403¢), referred to in par. (1XB), B classified
to sectior 403¢ of Title 50, War an: National
Defense.

Title 1 of the Overseas Differmtials and
Allowancss Act, referred to in ps. (IXC)
and (2), was ztle II of Pub.L. 86-72", Sept. 6,
1960, 74 Sta:. 792, which was repealed and
reenacted as sections 5922 to 592¢% of Title S,
Government Organization and Emcioyees, by
Pub.L. 82-55%4, Sept. 6, 1966, 80 Star 378.

Sectiors 1(e) and (f) and 22 of 13 Admin-
istrative Expenses Act of 1946, ref=red t0 in
par. (1XD)., were repealed and the prowisions
thereof reenacted as sections 572631, $727(b)
to (¢), and 5913 of Title 5, Governrent Orga-
nization and Employees, by Publ. $9-554,
Sept. 6, 1966, 80 Stat. 378.

The Pace Corps Act, referred 20 in par.
(3), is Pub.L. 87-293, Sept. 22, 19¢!. 75 Stat.
612, which is classified principally o chapter
34 (secticn 2501 et seq.) of Title 2=, Foreign

528

Relations and Intercourse. Se—wions § and ¢
of that Act are classified to s=—ions 2504 ans
2505 of Title 22. For commere dassificatior
of this Act to the Code, se St Title note
set out under section 2501 o' Trie 22 and Ta
bles volume.

1980 Amendment. Par (I¢A). Publ
96465 substituted referenz x chapter 9 of
title I of the Foreign Servix A= of 1980 fo-
reference to title IX of the Foreign Serviee
Act of 1946.

1961 Amendment.
87-293 added par. (3).

1960 Amendment. Publ 30-707 exempt. -
ed foreign areas allowancs m=—sived under
section 4 of the Central InzTigence Agency
Act of 1949, title II of the (ve=seas Differen-
tials and Allowances Act, sicse—on (e) or ('
of the first section of the Amxmmstrative Ea-
penses Act of 1946, or sectim == of such Act
provided that amounts recevec = post differ-
entials shall not be exemp: mc m the provr
sions relating to cost-of-hvng xlowances ex-
cluded Alaska from the == “continenta'
United States™ and amoums ~==rived under
title II of the Overseas Difer=n=als and Ak
lowances Act.

Effective. Date of 19 Amesdment |
Amendment by Pub.L. 9605 =Zective Feb
15, 1981, except as otherwse movided, sm
section 2403 of Pub.L. 965, st out as s
Effective Date note under s=axx 3901 of To
tle 22, Foreign Relations axd Imercourse.

Effective Date of 1961 Anenimest. Seo
tion 201(d) of Pub.L. 87-233 zrovided thae
“The amendments made v surmections (a}
and (b) of this section [to ths se—=on sad sm’
tion 1303 of this title] shall ooy with respat .
to taxable years ending afiz March 1, e
The amendment made by mbee=tios (¢}

P 3). PuwblL

-t
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as allowances under

2
‘

o x

ndividia is a volunteer leader training in the Upj.

~ances tc members of his family,

rtion of Eving allowances as the President
the Pace Corps Act as constituting basic

A Stat 35C- Sept. 6, 1960, Pub.L.
2, 1961 Pud.L. 87-293, Title II,
465, Tre [0, § 2206(e)(3), 94 Stat. 2163.)

and i

may de-
compen. "4

86-707, Title V, §
§ 201(a), 75 Star,

Hisaorical Note B
e. Siminr pro-  Relations and Intercourse., Sections § L
ntained m se=c-  of that Act are classified 1o sect and 63 S
4 sechons 2504 and :
ternal Fevemue 2505 of Title 22. For complete classificatiog
of this Act to the Code, see Short Title note ¥
ovisiom. See 3t OUt under section 2501 of Title 29 and Ta- ¥
15 of ths crie.  bles volume. 7
- : 1980 Amendment. Par. (XA)L  Publ
?;)c(:ﬁ k‘ hxb.n 96-465 substituted reference to chapter :t
3 Star I‘ll title I of the Foreign Service Aq of 1980
ign Serv-tz &ct reference to title IX of the Fon:i@ =
10 subcae Act of 1946.
apter = of Ti- 1961 Amendment. Par, Q).
d Intermurse. 87-293 added par. (3). :
‘his Ac: © che 1960 Amendmeant, Pub.L. 86~-707 exem
Oul und= sex-  ed foreign areas allowances i
‘es volume. section 4 of the Central Intell; or-
ligence 3 Act of 1949, title II of the Overseas Differen3
=08U.S<C. s tials and Allowances Act, subsection (e) of [}
3), is clamfed  Of the first section of the Adminicerae: Ex3
- and Namcmal pensuActofl%é.orsecﬁonZIofud

Terentias amd
2 pars. ¢ C)
>»707, St 5.
repeale: am:
925 of Trie =,
Employss,
80 Suat. 1.

o the Agnm-
referrec © =
the provsicus
26(b), SITCs)
‘mment lrp-
ub.L. 8L.584.

ed to ir par
1961, 7¢ Seaz.
Aly to chipter
¢ 22, Fomgn
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provided that amounts received as post Effer-40N
entials shall not be exempt, and in the prow’
sions relating to cost-of-living allowances g8
cluded Alaska from the term “continental 98
United States” and amounts received wader %
title II of the Overseas Differentialy and Al
lowances Act. L4
Effective Date of 1980 -
Amendment by Pub.L. 96465 effective F
15, 1981, except as otherwise - )
section 2403 of Pub.L. 96465, st owt m
Effective Date note under section 3904 of
tle 22, Foreign Relations and Intercousey.
Effective Date of 1961 Ana“‘f
tion 201(d) of Pub.L. 87-293 provided 4
“The amendments made by subsectiong
and (b) of this section [to this sectian
tion 1303 of this title] shall apply with
1o taxable years ending after Masch &
The amendment made by subsectios

L w!

— R

se=ion 3401 of this title] shall apply witt -
et 10 remuneration paid afler the darx of
e enactment of this Act (Sept. 22, 10¢ " =

Section 201(d) of Pub.L. 87-293 repered
rs Pub.L. 89-572, § 5(a), Sept. 13, 1901 &)
&= 765. Such repeal not deemed to xF—
soendments contained in such provisions ses
se=oon 5(b) of Pub.L. 89-572, set out & 2
actz under former section 2515 of Titis =
Farzign Relations and Intercourse.

Effective Date of 1960 Amendment. Sec-
oce 523(b) of Pub.L. 86-707 provided =a--
=fxagraphs (1) and (2) of section 912 5° =
txe=nal Revenue Code of 1954, as amenza=
e subsection (a) of this section [pars. (1. g
¢ of this section], shall apply only witt ~=-
spe=- to amounts received on or after the =
of e enactment of this Act [Sept. 6, 1967 =

" mxable years ending on or after such dag -

Repeals; Amendments and Applicatior of
Amendments Unaffected. Section 201(z =~
Pt L. 87-293 was repealed by Purl
15-572, § 5(a), Sept. 13, 1966, 80 Star. “==.
Sact repeal not deemed to affect amendm=r=s
®© this section contained ‘in such provisiorms.
s continuation in full force and effect yre"
mocified by appropriate authority of ali ze-
wr=inations, authorization. regulations. -r-
dens. contracts, agreements, and other acurs
swocd undertaken, or entered into under p:-
sorty of the repealed provisions, see seczce
5t of Pub.L. 89-572, set out as a note unze—
former section 2515 of Title 22, Foreign R=a-

. scms and Intercourse.

CH. 1 INCOME FROM OUTSIDE U. S,
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Note 2

Delegation of Fanctions. Function of de-
termining the poacr of living allowances
constituting basi: =mmpensation for Peace
Corps volunteers s wolunteer leaders under
par. (3) delegated 3v President to Director of
Peace Corps to be peformed in consultation
with the Secretary o e Treasury, see section
1-104 of ExOrdNc. 12137, May 16, 1979,
44 F.R. 29023, se qur under section 2501 of
Title 22, Foreign X=arions and Intercourse.

Delegation of Aatharity, Authority of the
President under per. =) delegated to the Sec-
retary of Defense wirx respect to the military
departments, and % secretary of the Trea-
sury with respect = zhe Coast Guard, con-
cerning civilian enmicwees of nonappropriated
fund instrumentaizes o7 the armed forces, see
section 201 of Ex.Cr2 No.11137, Jan. 7, 1964,
sct out under sectim S*21 of Title S, Govern-
ment Organizatior ana Employees.

Legislative Hisury.  For a comprehensive
analysis of this sezxcn as contained in House
Report No. 1337, Semate Report No. 1622,
and Conference Rpcr= No. 2543, which ac-
companied the hrermal Revenue Code of
1954, see pp. 4392 K63, of the 1954 US.
Code Cong. and Atm. News. See, also, Pub.
L. 86-707, 1960 LS. Coade Cong. and Adm.
News, p. 3338: ¥ic.Z. 87-293, 1961 US.
Code Cong. and Aman News, p- 2842; Pub.L.
96465, 1980 UX C:q- Cong. and Adm.
News, p. 4419.

Cros References

Amounts paid employees of American Ins:t=< of Taiwan not trear=: 3s earmed income under

this section, see section 3310 of Tre =

- Foreign Relations mc intercourse.

Aachority of Secretary to require informazier -n returns concerning nlcwances under this sec-

tion, see section 6011 of this title

Libra= References

bmezal Revenue @93055, 4108 et seq
CJS Internal Revenue §§ 432, 433, 43¢ =
L 3

Notes of Decisions

Cam-of-living allowances 2
2 area allowances 1

L Fereign area allowances

o Yaxpeyer who had accepted an indefinrs

1 as equipment specialist in lar
Omncn of Bureau of Public Roads, whes
W @t United States agency charged wr=
ion of Iranian road construcue

> n-._m ot entitled to partial exclusim
b Section dealing with foreign a=

52

9

allowances. C. 1 R .. Mooneyhan, C.A.
Tex.1968, 404 F.0¢ 522 certiorari denied 89
S.Ct. 1593, 394 UL 1201, 22 L.Ed.2d 778.

2. Cost-of-living alowmmnces

In action by taxaver to recover income
taxes alleged to havs Se=n erroneously and il-
legally assessed anc =ileested, evidence failed
to establish that tz:zawer's basic compensa-
tion as a civilian enricwee of the Hawaii Air
National Guard wa: Sxed by statute, or that
he received cost-of-ivmng allowances in accor-

Approved for Release 2012/12/03 : CIA-RDP90OMO0005R000200020008-5 S




B2

26§ 912
Note 2

dance with regulations approved by the Presi-
dent, but, evidence establisheZ that his com-
pensanon was fixed by lawful regulation, and
that be did not receive a cost-of-Bving allow-
ance dcoring the period in concoversy, and
therefoce taxpayer did not ovepay his income
tax on theory that a portion of the salary re-
ceived by him represented a cost-of-living al-
lowance excludable from taxsdle income un-
der this section dealing wih exclusion of
amounts received by employess of the govern-
ment stationed outside the Uaited States re-
ceived as cost-of-living allowance in accor-
dance with regulations approved by the
Presidect. Barnett v. U. S, D.C.Hawaii
1959, 174 F.Supp. 907, affrmed 289 F.2d
939.

This section and Ex.Ord. No. 10000, set
out under section 5941 of TrZe 22, providing
for exctusion of cost-of-living alowances for
certain government employess ocside conti-
nenta! United States or an A‘aska whose ba-
sic co=pensation was fixed by statute, was
meant tO encompass persons sichk as taxpayer
even though Attorney Genersi had discretion
to fix specific amount of his basic salary as
United States attorney withir certain defined

INCOME TAY3

statutory limitations. Mmnson v. C. L 3
1961, 36 T.C. 953.

Petitioner, employez of governmem
American Samoa. was xcx entitled to ez
cost-of-living allowance received in 1952
1953, under this secum. since in order o
excludible such allowamces must have »
paid in accordance wil regulations apmro
by President, and durmg those years, 1n
were no such regulrxes authorizing x
ment of such allowanz=s x employees of g
ernment of Americar Semos. Bell v. C.
R., 1959, 32 T.C. 83S. = med 278 F22 [{

Cost-of-living allowance of United Sexp
citizen employed by Temniorial Govermm
of American Samoz was not exempt wmx|
this section since cite= %iled to shos 1
such allowance was yursuant to regnarn
approved by Presiderr. Davis v. C. L
1958, 30 T.C. 462.

Increase in the besc salary of 2 &
court clerk in Alaskas T oSset increased sy
costs is not exempt == 1ax under tha ¢/
tion. Brunelle v. C. 1 R_ 1950, 15 T.C.
affirmed 192 F.2d 4=

[§ 913. Repealed Pub.L. 97-34, Title I, § 112(a), Aug.

1981, 95 Stat. 194]

Historical Note

Section, added Pub.L. 95615, § 203(a),
Nov. & 1978, 92 Stat. 3100, and amended
Pub L. 96-222, Title I, § 128(aX1XB), (F),
Apr. 1. 1980, 94 Stat. 223, 225; Pub.L.
96-60€. § 1(a), Dec. 28, 1987, 3¢ Stat. 3550,
related 10 a deduction for ceain expenses of
livizg abroad.

Effective Date of Ezpeal. Repeal
with respect to taxahe y=ars beginning
Dec. 31, 1981, see secon 115 of 5
97-34, set out as ar EFactive Date of %
Amendment note under section 911 of tm
tle.

[Subpart C—Repealed )

[§§ 921, 922, Repealed. Pub.L. 94455, Tile X, § 105XQ
: Oct. 4, 1976, 90 Stat. 1648)

Historical Note

Section 921, Acts Aug. 16, 1954, c. 736,
68A S:at. 290; Oct. 4, 1976 Pcb.L. 94-455,
Tide XIX, § 1901(a)116), 9 Scat. 1784, de-

. fined Western Hemisphere rade corporation.

Section 922, Acts Aug. 5. 1954, c. 736,
68A Szt 291; Dec. 10, 1972, Pcb.L. 92-178,
Tite V. § 502(c), 85 Stat. £5: Oct. 4, 1976,
Pub.L. 94455, Title X, § 1252(a), (cX1), 90
Star 1647, 1648; Nov. & 1978, Pub.lL.

95-600, Title I11, § X1:K15), 92 Soe. I
related to the specia’ decuction for '-
Hemisphere trade caperxnions.

Effective Date of Repesl. Repes “
tions effective with wspect to taxsbie JWE
beginning after Dec 31. 1979, sec smiE
1052(d) of Pub.L. 94455, sct out 88 Y
tive Date of 1976 Amendment
section 170 of this te. i
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