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October 6, 1987 e 025176
LEGISLATIVE REFERRAL MEMORAN% m l_e o
TO: Legislative Liaison Officer- ‘-.‘-é; )
STAT *#* Central Intelligence Agency -

National Security Council - Courtney - X6534 - GF/WW
(OEOB - Room #381)

** Department of Justice - Perkins - 633-2113 (17)
Department of Defense - Brick - 697-1305 (06)
Department of State - Howdershell - 647-4463 (25)
Department of the Treasury - Carro - 566-8523 (28)
Department of Energy - Rabben - 586-6718 (09)

SUBJECT: S. 1721, a bill entitled the "Intelligence Oversight Act of
1987."

**_Pleése provide written comments in the form a report that
could be sent to the Senate Select Intelligence Committee
following interagency review and clearance.

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relationship
to the program of the President, in accordance with OMB Circular

A-19.

A response to this request for your views is needed no later than
NOVEMBER 2, 1987.

Questions should be referred to Annette Rooney/Sue Thau
(395-7300) the legislative analyst in this office or to Russ

Neely (395-4800).

RONALD K. PETERSON FOR
Assistant Director for
Legislative Reference

Enclosures

cc: A. Donahue
B. Howard
B. Damus

A. B. Culvahouse, Jr. CP[:EE ’?\t
SRS

¢
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propose that & portion of the Gauley rivers. To give people & chance to be of good government—to make our

River be established as & national heard on the proposal, 1 sponsored mutual responsibilities under the law

4 recreation area, and that the lower public meetings in Durbin, Marlinton, as clear and certain as we can.

’ -portions of the Meadow and the Blue- <nd Lewisburg. What 1 heard from my  As has been reported in the press in
stone be designated as the State’s first constituents was an overwhelming recent weeks, the President has, in
wild and scenic rivers. This bill will desire to protect their river—but not fact, taken 8 number of concrete steps
also allow for much-needed boundary through designation as a scenic river.  in this direction. These were reported
modifications in the New River Gorge Moreover, any plan that is put forth to the Intelligence Committees 1ast
National River. - to protect the Greenbrier must ad- August. He has told us that there will

Protecting these rivers in thelr pris- dress the issue of flood control. In pnot be oral fifaings in the future, that
tine state will give people the opportu- 1985, the region was devastated by & -guch findings will not authorize covert
nity to enjoy their unmatched beauty flood. Currently, the Corps of Engl- gactions retroSctively, and that all
for years to come. Federal designation neers is preparing & feasibility study covert programs will be periodically
of these rivers will go 8 long way that will suggest various alternatives gubjected to review. These steps are
toward luring more tourists to south- for flood protection. This study will b¢ yelcome and commendable. But one is
ern West Virginia. Each year, 700,000 ready for release and public discussion pevertheless obliged to recognize that
tourists visit the New River Gorge Na- in January 1988. these are policies which do not have
tional River. Being part of the Nation-  Based on what I have heard from the force of law which may be subject
al Park System will provide fncreased my constitutents and the unresolved ¢, exceptions or waivers approved by
awareness—both nationally and inter- flood control issue; 1 have decided not ¢re  President in special circum-
nationally—to the recreational oppor- to include the Greenbrier River in this gionces—ones that would be highl
tunities available on these rivers. T¢ legislation. Since there is an €normous  ciyssifed—and Chich are mot blnldiny
will give West Virginia's wild, wonder- interest in protecting the river, Twill Saot'sny future sdministrations &
ful rivers more publicity than we could offer my assistance in developing 8 " rhe bill 1 am introducin today ac
ever buy. Jocal plan that will protect the river— " gnd builds u t: ay i.

The recently funded New River while not preciuding effective flood m:’nu ureu;l mw?';o n ewlml“'
Pabuay, the just-completed West Vir- control, gence e ees by the President It
ginia Turnpike, and the soon-to-be-  Mr. President, without & doubt, the " o ¥ 5 be esiden..
completed Interstate 64 will enable rivers thatlhave proposed for Federal does “°b :":’p: to the final
tourists to visit these areas on modern, designation are worthy of inclusion in um:er.‘ ut it does represent & com-
safe, and convenient highways. the system of wild and scenic rivers. prehensive attempt to restructure, and
Indeed, West Virginia's interstate Enactment of this legisiation will com- where necessary, improve the current
system is now among the most elabo- plement the existing New River Gorge System of intelligence oversight.
rate and accessible in the Nation. National River and greatly enhance Appended to the bill is a lengthy sec-

The Gauley River National Recres- the economic development of southern tion-by-section analysis which sets
tion Ares will cover s 34.5-mile seg- West Virginia through tourism. 1 urge forth its purposes in great detail I
ment from Summersville to Swiss. my colleagues to pass this Jegislation Wish only to highlight several of them

With its boulder-strewn rapjds, high a3 soon as possible.® here. .

ledges, NArrow chutes, and tortuous —— First, the bill would place all of the g
channels, this area provides one of the By Mr. COHEN (for himself, Mr. laws bearing upon intelligence over- -
most spectacular whitewater experi- Brxrsen, Mr. DECONCINI, and sight in one place in the United States
ences in the country. In 1986, Mr. MURKOWSK1). Code, and would restructure those

whitewater recreation on the Gauley 8 1721.A bill to improve the con- lawsinsa logical, coherent fashion. Ac-
alone pumped over $16 million into gressional oversight of certain intelli- cordingly, the Hughes-Ryan Amend-
the local economy. gence activities, and to strengthen the ment, which was ah amendment to the
The Meadow River, from the Route process by which such activities are Foreign Assistance Act of 1961, would
19 Bridge to its confluence with the approved within the executive branch, be moved to that portion of the intelli-
Gauley, is in & wild and primitive con- and for other purposes; o the Select gence oversight statute which deals
dition. For rafting enthusiasts, it's Committee on Intelligence. with limitations on the funding of in-
even Imore demanding than the INTELLIGENCE OVERSIGHT ACT telligence activities. Moreover, the lim-
Gauley due to its narrow channel and @ Mr. COHEN Mr. President, 1am in- itation set forth in Hughes-Ryan
steep grade. troducing today, aslong with three would be expanded to cover agencies
One of the most pristine rivers in members of the Intelligence Commit- of the executive branch other than
the United States is the Bluestone. tee, Senators BENTSEN, DeConciN: and CIA which may be used to carry out
Well known for ita beauty and mag- MURKOWSKI, & bill entitled the Intelli- covert actions. This has been the
nificent gorge, superb opportunities gence Oversight Act of 1987, which is policy within the executive branch for
exist for fishing, camping, rafting, and an effort to strengthen the statutory several years, although Hughes-Ryan
canoeing on the Bluestone. framework already existing in this itself only applies to ClA.

The Greenbrier River was also stud- ares and to ensure that Congress will Second, the bill would eliminate
fed under the Jegislative mandate. The continue to play an active, effective much of the ambiguity under current
study, conducted by the Forest Serv- role in the oversight of U.S. intelli- law by specifying those congressional
ice, determined that 133 miles of the gence activities, including covert ac- oversight requirements which pertain
river were eligible for Federal protec- tions. to intelligence activities and those
tion. Under the provisions of the 1968 It is important to recognize at the which pertain to covert actions—
Wild and Scenic Rivers Act, 106 miles outset that this bill would place no termed in the bill “gpecial activities.”
were classified 88 scenic and 27 miles new restrictions upon the President, Under current law, these requirements
were judged to be recreational. The either in the conduct of intelligence are unclear.
activities generally or of covert actions Third, the bill would, for the first

river be protected by the State Natu- in particular. Rather, it is aimed at time, provide explicit statutory au-

ral Stream Preservation Act—not by strenthening the congressional over- thority for the President to authorize

4 the Federal Government through con- sight process, by clarifying the respon- covert actions, or ~special activities,”
. gressional action. sibilities and roles of both branches in support of U.S. foreign policy objec-
1 have received hundreds of letters, and removing the other ambiguities tives, provided they are authorized in

numerous phone calls, and have met under current law. To be sure, the ef- saccordance with the requirements set

s with many residents of Pocahontas fectiveness of any law will ultimately forthin the bill. As I mentioned at the
and Greenbrier Counties on the pros- depend upon the mutual trust and outset, these requirements do not
’ pect of including the Greenbrier in good faith of both parties, but it nev- entail new restrictions on covert ac-
: the system of federally protected ertheless behooves us—in the interests tions. but are designed to improve the
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ability of the Intelligence Committees
to carry out their oversight of this
vital area.

Recent - nerience has demonstrated
that the current system has numerous
flaws. This bill addresses them. It pro-
vides for written authorization of
covert actions and prohibits retroac-
tive authorizations. It requires the
congressional oversight committees to
be advised of all findings within 48
hours of their being signed, but per-
mits such notice to be limited to the
leadership of both Houses and the
chairinen and vice-chairmen of the In.
telligence Committees where the Presi-
dent deems such limited notice essen-
tial to protect vital U.S. interests. It
provides that the Intelligence Commit-
tees be made aware of precisely who
within Government and outside Gov-
ernment will be used to carry out
covert actions, and it puts to rest the
notion that the President may author-
ize, under the rubric of covert actions,
activities which would violate the stat-
utes of the United States.

1 hope this bill will receive serious
consideration, both by my colleagues
in the Senate and on the Intelligence
Committee and by those outside Con-
gress with an interest in this subject.
It represents a balanced, comprehen-
sive approach to congressional over-
sight of intelligence activities, which,
to my mind, wolld constitute a decid-
ed improvement over the current
system. .

In addition to the bill and a section-
by-section analysis, 1 am submitting
the letter the President sent to the In-
telligence Committee which I referred
to earlier, and I ask unanimous con-
sent that this material be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

8. 1721

Be it enacted by the Senate and House of
Representatives of the Uniled States af
America in Congress assembled, That this
Act may be ciled as the “Intelligence Over-
sight Act of 1987.”

Secrion 1. Section 662 of the Foreign As-
sistance Act of 1961 (22 US.C. 2422) is
hereby repealed.

Src. 2. Section 501 of Title V of the Na-
tional Security Act of 1947 (50 U.S.C. 413) i3
amended by striking the language contained
therein. and substituting the following new
sectlons:

“SEC. $81. GENERAL PROVISIONS.

(a) The President shall ensure that the
Select Committee on Intelligence of the
Senate and the Permanent Select Commit-
tee of the House of Representatives (herein-
after {n this title referred to as the “intelll-
gence committees™’) are Jaept fully and cur-
rently informed of the intelligence activities
of the United States as required by this
titie. Such activities shall ordinarily be con-
ducted pursuant to consultations between
the President, or his representatives, and
the intelligence committees, prior to the im-
plementation of such activities, although
nothing contained herein shall be construed
as requiring the approval of the intelligence
committees as a condition precedent to the
{nitiation of such activities.

CONGRESSIONAL RECORD — SENATE

(b) The President shall ensure that any il-
Jegal intelligence actlvity or significant in-
telligence failure is reported to the Intelli-
gence committees, as well as any corrective
action that has been i_ken or is planned in
connection with such illegal activity or in-
telligence fallure.

(¢) The President and the intelligence
committees shall each establish such proce-
dure:umtybeneeuunwarryouuhe
provisions of this title.

(d) The House of Representatives and the
Senate, in consultation with the Director of
Central Intelligence, shall each establish, by
rule or resolution of such House, procedures
to protect from unauthorized disclosure all
classified information and all information
relating to intelligence sources and methods
furnished to the intelligence committees or
to Members of Congress under this section.
In accordance with such procedures. each of
the intelligence committees shall promptly
call to the attention of its respective House,
or to any appropriate committee or commit-
tees of its respective House, any matter re-
lating to intelligence activities requiring the
attention of such House or such committee
or committees. '

(e) Nothing in this Act shall be construed
as authority to withhold information from
the intelligence committees on the grounds
that providing the information to the intel-
ligence committees would constitute the un-
suthorized disclosure of classified informa-
tion or information relating to intelligence
sources and methods.

() As used in this section, the term “intel-

ligence activities” includes, but is not limit-

ed to, “special activities,” as defined In sudb-

section 503(e), below,

SEC. 343 REPORTING INTELLIGENCE ACTIVITIES
OTHER THAN BPECIAL ACTIVITIES.

The Director of Central Intelligence and
the heads of all departments, agencies, and
other entities of the United States Govern-
ment involved in intelligence activities shall
keep the intelligence committees fully and
currently informed of all intelligence activi-
ties, other than special activities as defined
in subsection 503(e), below, which are the
responsibility of, are engaged in by, or are
carried out for or on behalf of, any depart-
ment, agency, or entity of the United States
Government, including any significant an-
ticipated intelligence activity; provided that
such obligation shall be carried out with due
regard for the protection of classified infor-
mation relating to sensitive intelligence
sources and methods. In satisfying this obli-
gation, the Director of Central Intelligence
and the heads of all departments and agen-
cies and other entities of the United States
Government in intelligence sctivities shall
furnish the intelligence committees sny in-
formation or material concerning intelll-
gence actlvities other than special activities
which is within thelr custody or control, and
which is requested by either of the intelll-
gence committees In order to carry out its
authorized responsibilities.

SEC. 563. APPROVING AND REPORTING SPECIAL AC
TIVITIES.

(a) The President may authorize the con-
duct of “special activities,” as defined herein
below, by departments, agencies, or entities
of the United States Government when he
determines such activities are necessary to
support the foreign policy objectives of the
United States and are important to the na-
tional security of the United States, which
determination shall be set forth in a finding
that shall meet each of the following condi-
tions:

(1) Each finding shall be In writing, unless
{mmediate action by the United States Is re-
quired and time does not permit the prepa-
ration of a written finding, in which case &

EIEENNNNNNNN————
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written record of the President's decision
shall be contemporaneously made and shall
be reduced to a written {inding as soon as
possible but In no event more than forty-
eight (48) hours after the decision is made;

(2) A finding may not authorize or sanc-
tion apecial activities, or any aspect of auch
activities, which have already occurred;

(3) Each finding shall specify each and
every department, agency, or entity of the
United States Government authorized to
fund or otherwise participate in any way in
such activities; provi that any employee,
contractor, or contr: agent of a depart-
ment. agency or entity other than the Cen-
tral Intelligence Agency dirccted to partici-
pate in any way in a special activity shall be
subject either to the policies and regula-
tions of the Central Intelligence Agency, or
to written policies or regulations adopted by
such department. agency or entity, in con-
sultation with the Director of Central Intel-
ligence, to govern such participation;

(4) Each finding shall specify, in accord-
ance with procedures to be established pur-
suant to subsection 501(¢c), any third party,
fncluding any foreign country, which is not
an element of, contractor or contract agent
of, the United States Government, or is not
otherwise subject to U.S. Government poli-
cles and regulations, who it is contempiated
will be used to fund or otherwise participate
in any way in the special activity concerned,

and

(5) A finding may not suthorize any
action that would be inconsistent with or
contrary to any statute of the United
States.

(b) The President, the Director of Central
intelligence and the heads of all depart-
ments, agencies, and entities of the United
States Government suthorized to fund or-
otherwise participate in any way in a special
actlvity shall keep the intelligence commit-
tees fully and currently informed of all spe-
clal activities which are the responsibility
of, aré engaged in by, or are carried out for
or on behalf of, any department, agency, of
entity of the United States Government. In
satisfying this obligation, the intelligence
committees shall be furnished any informa-
tion or material concerning special activitics
which is In the possession, custody or con-
trol of any department, agency, or entity of
the United States Government and which is
requested by either of the intelligence com-
mittces (n order to carry out its authorized
responsibilities.

(¢) The President shall ensure that any
finding issued pursuant to subsection (s),
above, shall be reported to the intelligence
committees as soon as possible, but in no
event later than forty-eight (48) hours after
it has been signed; provided, however, that
if the President determines it is essential to
limit access to the finding to meet extraor-
dinary circumstances affecting vital inter-
ests of the United States, such (inding may
be reported to the chairmen and ranking
minority members of the intelligence com-
mittees, the Speaker and minority leader of
the House of Representatives, and the ma-
jority and minority leaders of the Senate. In
either case, a certified copy of the finding,
signed by the President, shall be provided to
the chairman of each intelligence commit-
tee. Where access to a finding is limited to
the Members of Congress identified herein
above, & statement of the reasons for Umit-
ing such access shall also be provided.

(d) The President shall promptly notify
the intelligence committees, or, if applica-
ble, the Members of Congress specified in
subsection (c), ssove, of any significant
change in any previoualy-approved special
activity.
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(e) Ar used in this section. the term “spe-
cial activity” means any sctivity eonducted
in support of national fn;p)m polity objec-
tives abroad which is plani..d and executed
80 that the rolc of the United States Gov-
ermmment s nol apparent or acknowledgrd
publicly, and functions in support of such
activity, but which is not intended to influ-
ence United States political processes,
public opinion, policles or media. and does
not tnclude activides to collect necessary In-
telligence, military operations condufied by
the armed forces of the United States and
subiect to the War Powers Resolution (50
U.S.C. 1541-1548), diploma'ic activitics car-
ricd ou! by the Department of Slate or per-
sons otherwise acting pursuant to the au-
thority of the President, or activities of the
Department of Justice or federal law en-
forcement agencies sololy to provide assist-
ance to the law enforcement suthorities of
foreign governments.”

Sre. 3. Bection 802 of Title V of the Na-
dons! Security Act of 1947 (50 US.C. 414) is
redcsignated as section 804 of such Act, and
is amcnded by adding the following new
subsection (d): )

=(d) No funds appropriated for, or ather-
wise available to, any depariment. agency.
or entity of the United 8tates Government.
may be expended, or may be directed to be
expended, for any special activity, as de-
fined tn subsection 503(e), above, unless and
until a Presidential {inding required by sub-
section 503(a), above. has been signed or
otherwise issued in sccuordance with that
subseciion.” .

Sec. 4. Bection 503 of Title V of the Na-
tional Security Act of 1947 (50 US.C.41%is
vedesignated as section §05 of such Att.

SECTION-RY-SECTION ANALYSIS

SECTION ). REPEAL OF NUGHES-RYAN
AMENDMENT

Current statutory provisions for intelli-
gence oversight include the general require-
ments to inform the House and Scnate In-
telligence Committees in Title V of the Na-
tional Security Act of 1947, as amended in

. 1980, and the requirement of Presidential

approval for CIA covert action in Section

" 62 of the Poreign Assistance Act of 1961, as

amended (22 USC 2422—the Hughes-Ryan
Amendment). The differences in language
and scope between these provisions have
been & source Of unnecessary confusion.
Therefore, Section 1 of the bill would repeal
the Hughes-Ryan Amendment in order to
substitute a8 new Presidential approval re-
qQuirement as an integral part of a more co-
herent and comprehensive statutory over-
sight framework for coveri action (or “spe-
cfal sctivities”) and other intelligence activi-
ties. The superceding Presidential approval
requirement is contained in the proposed
new sections 503 and 504(d) of the National
SBecurity Act of 1947, discussed below.

This change is Intended to bring current
jaw more closely into line with Executive
branch policy which requires Presidential
approval for covert action by any compo-
nent of the U.8. Government, not just by
the ClA. Section 3.1 of Executive Order
12333. December 4. 1981, states. “The re-
quirements of section 662 of the Foreign As-
sistance Act of 1961, as amended (22 USC
2422). and section 501 of the National Secu-
rity Act of 1947, as amendcd (50 USC 413),
shall apply to all special activities as defined
m thic Order.” Replacing Rughes-Ryan
with a comprehensive Presidential approval
requirement for covert action (or *gpecial
activities”) by any U.S. Government entity
gives statutory force to a policy that has not
been consistently followed in recent years.

CONGRESSIONAL RECORD — SENATE

SECTSON 3. OVERSIGHT OF INTELLIGENCE - .
ACTIVITIES

Section 2 of tie bil} would replace the ex-
sting Section 501 of the Nationa! Sccurity
Act of 1947 with three new sections that
prescribe, respectively, general provistons
for oversight of all intellipence activitics, re-
porting of intelligence activities other than
special activities, and approval and report-
ing of apecisl activities. This revision of cor-
rent Inw has thiree principal objectives.

The first is (o clarify and emphasize the
generul responsibilities of the President to
work with the Congress, through the House
and Scnste Intelhigence Committees, to
ensure thal U.8 intelligence aclivitles ure
conducted in the national intcrest. Current
Jaw does not fully address the obligations of
the President. Nor does the existing statute
reflect the commitment to consultation
with the Congress made by the President as
s result of the lessons learned from the
Iran-Contra inquirics, . -

The s~cond objective js to eliminate un-
necessary ambigyities in the law. Experi-
ence under the current statute has indicat-
ed significant areas where Congressional
intent may be subjcct to misinterpretation
by Executive branch officials, as well as
gaps in the law where Congress did not ade-
quately anticipate the need for statutory
guidance. Examples are the uncertain meun-
ing of the requirement to report “in &
timely fashion.” the absence of an explicit
provision for written Presidential Findings.
and the need to specify those responsible
for implementing covert actions. The aim Is
%0 clarify the intent of Congress with re-
spect to oversight of inteiligence activities
30 as to reduce the posxibilities for misun-
derstanding or evasion. For purposes of clar-
ity. » disiinction is made betwcen the de-
tailed provisions for special activities, which
are instrumcents of U.S. foreign policy. and
the requirements for other intelligence ac-
tivities (i.e., collection, analysis. counterin-
telligence) that are less controversial.

A third objective is to provide statutory
authority for the President to employ spe-
cial activities to implement US. foreign
policy by covert means. Congress has not
previous!ly done so, except to the extent
that the C1A was authorized by the Nation-
al Sceurity Act of 1947 “to perform such
other functions and duties related to intclli-
gence affecting the national security as the
National Security Councll may from time to
time direct.” Current law requires Presiden-
tia) approval and the reporting to Congress
of “intclligence operations in foreign coun-
tries, other than activities intended solely
for obtaining necessary intelligence.” This
does not provide affirmative statutory au-
thority to employ covert means as a supple-
ment to overt instruments of U.S. foreign
policy. Nor does it specify what types of ac-
tivity are intended to be covered by the
legal requirements for covert action. This
has called Into question the legality of
covert actions, such as arms transfers, un-
dertaken as slternatives to overt programs
with express statutory authority. Congress
should expressly authorze covert action as
a legitimate foreign policy instrument, sub-
ject to clearly defined approval and report-
ing requircments.

The overall purpose of this bill is to use
the lessons of recent experience to establish
s more effective statutory framework for
executive-legisiative cooperation in the field
of intelligence. Such legislation ix not a
guarantee against conflicts between the
branches or sbuses of power. It can. howev-
er. he!p minimire such conflicts and abuses
by emphasizing the mutual obligations of
the President and Congress and by eliminat.
ing unnecessary legal ambiguities that
invite misunderstanding on both sides.

September 25, 1987

SECTION 801. GENERAL PROVISIONS

‘The new Section 501 of Title V of the Na-
tiona! Security Act of 1947 would specify
the general responsibilitiss of the President
and the Congress for oversight of #ntelli-
xence activities. :

fa) Presidential Dutres and Prior
Con:zultation

Bubsection (a) would place 8 statutory ob-
ligation upon the Presiden! to ensure that
the Senate Selfgt Commitice on Intelli-
gence and the Wouse Permanent Select
Committee on Intelligence (referred to in
the bil) ax the “intelligence committees™)
are kept fully and currently informed of the
intelligence activities of the United States
as required by this title. Current law im-
poses such duties on the DCI and agency
heads, but not on the President himself.
Overall responsibility should be vested in
the President because of the importance
and sensitivity of secret inteliigence activi-
ties that may affect vital national interests
and because the President may have unique
knowledge of those activities that he is best
suited to ensure is imparted to the intelli-
gence commitwees. The terms and conditions
for keeping the committees “fully and cur-
rently informed™ are those set forth in Sec-
tions 502 and 503, discussed buvlow'.

In sddition, subsection (a) would provide
that U.S. intelligence activities shall ordi-
narily be conducted pursuart to consulta-
tions between the President, or his repre-
sentatives, and the intelligence commitiees.
prior to the implementation of such activi-
ties. This is consistent with the intentions
of the President as stated in his letter of
August 8, 1987..to the Chairman and Vice
Chalrman of the Senate Inielligence Com-
mitiee. It applies to all US. intelligence ac-
tivities, including collection, analysis, coun-
terinteiligence, and special activities. Addi-
tional Presidential reporting requirements
for special activities are set forth in Section
$03. discusscd below. This new general pro-
vision for prior consultgtion with the intelli-
gence committees would supplement cur-
rent requirements for keeping the commit.
tees informed of “significant anticipated in-
telligence activities.” The requirement for
prior consuliations is a more compiete re-
fiection of the need for executive-legisiative
cooperation in the formulation of intelli-
gence policies. For exampie, the President
or his representatives should ordinarily con-
sult the intelligence commitiees on pro-
posed Presidential Findings prior to their
approval by the President.

Subsection (a) would also retain the quali-
fication in current law that nothing con-
tained in the prior consultation or prior
notice requirements shall be construed as
requiring the approval of the intelligence
commitiees as & condition precedeni W the
{nitiation of such activities. The parallel
provision of existing law is clausc (A) of
paragraph 501wa)1).

1b) Illegal Activities and Signuicant
Failures

Subsection (b) would require the Presi-
dent to ensure that any iileral intelligence
activity or significant intelligence failure is
reported to the intelligence commitlees, as
well as any corrective action that has been
taken or is planned in connection with such
ibegal activity or fallure. Under current law,
paragraph $01(ax3) imposecs this duty on
the DCI and agency heads, subject to cer-
tain conditions. The purpose is Lo place an
unqualified statutory obligstion on the
President to ensure reporting of such mat-
ters t0 the committees. The President
should establish procedures for review
within the Executive branch of intelligence
sctivities that may have been tllegal and for
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reporting to the intelligence committees States invoived in intelligence activities tions are conducted with proper suthoriza-
when & determination is made that there shall furnish the intelligence committees tion in the national interest as determined
are reasonable grounds to believe that the any information or material concerning in- by the elected representatives of the Ameri-
activity was a violation of the Constitutlon, telligence activities (other than special ac- can people—the President and the Con-
statutes, or Executive orders of the United tivjties) which is within their custody Or gress—through a process that protects nec-
States. The President should establish pro- ec” ‘o], and which is requested by either of essary secrey.
cedures for the reporting of activities deter- the iatelligence committees in order to ta) tal Findt
mined to be significant intelligence fallures. carry out its suthorized responsibilities. President ngs
The current provision requires the report- This requirement is subject to the provision Subsection (a) would provide statutory au-
ing of an lllegal activity or significant fail- for protection of sensitive Intelligence thority for the President to authorize the
ure “In s timely fashion.” This language is source and methods, discussed below. conduct of special activities by departments,
deleted because of its ambiguity. The intent  protection of Sensitive Sources and Methods agencies or entities of the United States
B that the committees should be notified ~ The obligation to keep the intelligence when he determines such activities are rec-
{mmediately whenever & determination 18 sommittees fully and currently informed essary to support the foreign policy objec-
made under procedures established by the nnder this section is to be carried out with tives of the United Stajes and are important
President in consultation with the intelll- gue regard for the protection of classified to the national securfty of the United
gence committees. information relating to sensitive Intelligence States. This determination must be set

Another difference from existing 18w 18 gources and methods. This provision is simi- forth in & “Finding” that meets certain con-
that the requirement to report tlegal activi- Jar to the second preambular clause in the Gitions. The importance of this requirement
ties or significant failures would not be sub- current subsection 501(a) which imposes is underacored by Section 3 of the bill, dis-
ject to the preambular clauses {n the cur- guties “to the extent consistent with due cussed later, which prohibits expenditure of
rent subsection 501(a) which could be inter- regard for the protection from unauthorized funds for any special activity unless and
preted as qualifying the statutory obligation gisclosure of classified information and in. untit such a presidential Finding has been
to inform the intelligence committees. formation relating to intelligence sources issued.

(c)-(f) Other General Provisions and melhodl."‘ Theﬂpropoceg ll;ew m:i‘e‘:i“e n;rr:‘emu:.:mrtl Pr:id;ntm :lgnrodgl pz“:‘;i

Subsections ( h (e) would retaln more accurately re ccts and is intended to e Hughes-Ryan Amencmen
bt ont existing Iav. () would relaln have the same meaning & the legislative USC 2422) requires s finding by the Presi-
identical to the current subsection 501(c) history of the similar preambular clause in dent “that each such operation is important
that authorizes the President and the intel- existing law. : to the national security of the United
ligence committees to establish procedures The first preambular clause in the current States.” The proposed new subsection
to carry out their oversight obligations. subsection 501(a) would be deleted. It im- 803(a) would require the President to make
Subsection (d) is the same as the current DOSes obligations “[t]o the extent consistent an additional determination that the activi-
subsection 501(d) that requires the House Yith all applicable authorities and duties, ties “are necessary to support the foreign
and Senate to establish procedures to pro- {ncluding those conferred upon the execu- policy objectives of the United States.” This
tect the secrecy of information furnished tive and legislative branches of the Govern- conforms the statute to the Executive
under this title and to ensure that each ment.” This clause creates unnecessary am-  branch definition of “special activities” in
House and its appropriste committees are biguity in the law, because it has been inter- section 3.4(h) of Executive Order 12333
advised pmmpu’ of relevant information. pn"ed by some as COnlfelSlonl-l acknowl- which refers to “activities conducted in sup-
Subsection (e) repests the current subsec- edgement of an undefined constitutional au- port of nationa) foreign policy objectives
tion 501(e) which makes clear that informa- thority of the Executive branch to disregard abroad.” The President should determine
tion ray not be withheld from the intelli- the atatutory obligations. Recent experience not only that the operation is important to
gence committees under this Act on the indicates that legislation qualifying its national security. but also that it is consist-
grounds that providing the information.to terms by reference to the President’s const- ent with and in furtherance of established
the intelligence committees would be unku- tutional suthorities may leave doubt as to 7.8, foreign policy objectlves. .
he L osure of classified Information 1he will of Congress and thus invite evasion. I addition to reflecting these presidential
or information relating to intelligence ‘d‘"'"“"l‘ E"“";""h ranch concerns 47¢  determinationa. Findings must meet five
sources and methods. equdlu‘: y met by the ‘provl.sio‘n or 41“9 conditions. First, paragraph 503(ax1) would

e Ao (1) states that the term “intel- (S8eCE, L protection, of 8 ecusse intelll: require that each Finding be in writing,
ligence sctivities.” as used in this section, in- gence sources anc me ussed 8bOVE yniess immediate action is required of the
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cludes, but is not limited to, ~gpecial activi- SECTION 803, APPROVING AND REPORTING United States and time does not permit the
Ues.” as defined in subsection 503(e), dis- SPECIAL ACTIVITIES preparation of a written Finding, tn which
cussed below. Special activities (or covert sctions) raise case & written record of the President's deci-

SECTION $03. REPORTING INTELLIGENCE fundamentally different policy issues from sion would have to be contemporaneously

ACTIVITIES OTHER THAN SPECIAL ACTIVITIES other U.S. intelligence activities because made and reduced (o & written Finding as
“The new section 502 s inten ded to be sub- they are an instrument of foreign policy. soon &s possible but in no event more than
stantially the same 8s the current require- Indeed. constitutional authorities draw & 48 hours after the decision is made. This re-
ts of subsections 502(8X1) an d (2) inso- distinction between Congressional power to quirement should prevent & President’s sub-
;“:r““ ey spply o lm.:lu ) A O wities Testrict the gathering of information, which ordinate from later claiming to have re-
h i Pl O e es This distine. Y Lapair the President’s ability to use celved oral authorization without further
o EF etw Dee e setivities and other in diplomatic, military, and intelligence organi- substantistion than the subordinate’s un-
u"m o cee:cthmlces 8 discussed mgre Tull, Iations as his “eyes and ears,” and Congres- documented assertion. It is also consistent
nh‘ pect to section 503 below. Y sional power to regulste covert action that with the President's current policy of re-
with res section 594, . goes beyond Information gathering. There is quiring written Pindings.
Fully and Currently Informed little support for the view that such special Second, paragraph 503(aX32) would restate
Section 502 would require the Director of sctivities are an exclusive Presidential func- emphatically the current legal ban on retro-
Central Intelligence (DCI1) and the heads of tion. Congress has the constitutional power sctive Findings. It would provide that &
' all departments, agencies and other entities to refuse to appropriate funds to carry out Finding may not suthorize or sanction spe-
H of the United States involved in Intelligence special activities and may tmpose conditions clal activities, or any aspects of such activi-
activities to keep the intelligence committees on the use of any funds appropriated for ties, which have already occurred. This is
fully and currently informed of all intelli- such purposes. also consistent with the President's current
gence activities, other than special activities Under current law, however, the Congres- policy.
as defined in subsection 503(e), which are sional mandate is ambiguous, confusing and  Third, paragraph 503(aX3) would require L
the responsibility of, are engaged in by, or incomplete. There is no express statutory that each Finding specify ‘each and every
are carried out for or on behalf of any de- suthorization for special activities; the re- department, agency, or entity of the United
partment, agency, or entity of the United quirement for Presidential approval of spe- States Government authorized to fund or |
States, including any significant anticipated cial activities applies only to the CIA; and otherwise participate in any way in the spe-
tntelligence activity. T special procedure Presidential approval procedures are not cial activities authorized in the Finding.
for prior notice to eight leaders in the cur- specified. There is a question whether Con- This requirement is consistent with section
rent clause (B) of paragraph 501(ax1) would gress has intended that the President have 1.8(e) of Executive Order 12333 which states
be deleted, since it was intended to apply to authority to conduct special sctivities which that no agency except the CIA in peacetime
special activities, to be governed by section are inconsistent with or contrary to other may conduct any special activity *unless the
503, discussed below. . statutes. The statutory requirements for in- President determines that another agency s
Section 502 also would provide that, in forming the intelligence committees of spe- more likely to achieve & particular objec-
satisfying the obligation to keep the com- cial activities are subject to misinterpreta- tive.”
mittees fully and currently informed, the tion, and the scope of activities covered by Fourth, paragraph 803(aX4) would require
DCI and the heads of all departments and the law is undefined. This bill seeks to that each Finding specify, in accordance
agencies and other entities of the United remedy these deficiencies so that covert ac- with procedures to be established, any third

—— U
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party, including any third country, which s
pot an element of, contractor of, or contract
agent of the U.8. Government, or s not oth-
erwise subject to US. Government policies
and regulations, whom it is contemplated
will be used to fund or otherwise participate
in any way in the special activity concerned.
The purpose {s Lo require the President’s ap-
proval and notice to the intelligence com-
mittees when third countries, or private par-
ties outside normal U.B. government con-
trols. are used to help implement s covert
action operation. The intent is that proce-
dures be established in consultation with
the intelligence committees to determine
when the involvement of a third party con-
stitutes use “to fund or otherwise partici-
pate” in & special activity and to determine
when s private party is not “subject to US.
Government policies and regulations.”

Pifth, paragraph 503(aX$) would establish
that a Pinding may not authorize any action
that would be inconsistent with or contrary
to any statute of the United States. This is
similar to section 3.8 of Executive Order
12333, which states that nothing in that
Order “shall be construed to authorize any
activity in violation of the Constitution or
statutes of the United States.” Current CIA
policy is to conform its operations to any
federal statutes which apply to special ac-
tivities, either directly or as laws of general
application. This provision is not intended
to require that special activities authorized
in Presidential Findings comply with statu-
tory limitations which, by their terms, apply
only to another U.B8. Government program
or activity. For example, a statutory restric-
tion on the overt Defense Department arms
transfer program would not apply to covert
CIA arms transfers authorized in a Pinding,
even if the CIA obtained the arms from the
Defense Department under the Economy
Act. When the Congressional concerns that
Jed to the restriction on the Defénse De-
partment program are relevant to the simi-
lar covert C1A activity, those factors should
be taken into account by the intelligence
committees.

) Pully and Currently Informed

Subsection $03(b) would place & statutory
obligation on Executive branch officials to
keep the intelligence committees fully and
currently informed of special activities and
furnish the intelligence committees any in-
formation or material concerning special ac-
tivities which they possess and which is re-
quested by elther of the intelligence com-
mittees in order to carry out its authorized
responsibilities. This subsection differs in
four respects from the parallel provisions of
Section 502 that apply to other intelligence
activities,

The first difference is that the obligation
would be placed on the President, as well as
on the DC! and the heads of departments,
agencies, and entities of the U.B. Govern-
ment. The President may have unique infor-
mation concerning & special activity that
should be imparted to the committees.

The second difference is that the obliga-
tion would be placed on the heads of depart-
ments. agencies. and entities of the US.
Government “authorized to fund or other-
wise participate in a special activity”—
rather Lthan just those directly involved in the
activity. This conforms to the terms of the
presidential Finding requirement in subseo-
tion 503(ax3).

The third difference is that the require-
ment to inform the committees of “any sig-
nificant anticipated intelligence activity”
would be deleted In the case of special ac-
tivities, that requirement would be super-
oceded by the requirements in subscctions
803(c) and (d), discussed below, for report-
ing presidential Findings and -significant

changes in special activities, as wall as by
the genera! provision in subsection 501(a)
for prior consultations with the intelligence
committees.

The fourth difference is that the obliga-
tion to Infor- “he committees would not be
sibject t0 8 . Tl proviso that such obli-
gation shall be carried out with due regard
for the protection of classified information
velating to sensitive intelligencs sources and
methods. Instead, a specific statutory proce-
dure would be established in subsection
$03(c) for limiting the number of Members
of to whom information would be
imparted in exceptionally sensitive cases.
Moreover, sensitive sources and methods
would also be protected under the proce-
dures established by the President and the
intelligence committees pursuant to subsec-
tion 501(¢c) and by the House of Representa-
tives and the S8anate pursuant to subsection
$01¢d).

fe) Notice of Pindings

Subsection 803(c) would reqtiire the Presi-
dent to ensure that any Pindings issued pur-
suant to subsection (a), above, shall be re-
ported to the intelligence committees as
soon as possible, but In no event later than
48 hours after it has been signed. 1f, howev-
er. the President determines it {s essential
to limit access to the Finding Lo meet ex-
trsordinary circumstances affecting vital in-
terests of the United States, such Pinding
may be reported to 8 Members of Con-
gress—the chairman and ranking minority
members of the intelligence committees, the
Speaker and minority leader of the House
of Representatives, and the majority and
minority leaders of the Senate. This proce-
dure s similar to the existing provision in
clause (B) of the current paragraph
$01(aX1) for limiting prior notice of “signifi-
cant anticipated intelligence activities” to
the same 8 congressional leaders.

The principal differences from existing
faw are the elimination of the preambular
elauses in the current subsection 501(a) that
qualify clause (1Xb) and the delection of
the separate provision in the current subsec-
tion 501(b) for “timely” motice when prior
notice is not given. These current provisions
have created confusion because they
appear, on the one hand, to require notice
of Findings to at least the 8 leaders while,
on the other hand, lesving open the possi-
bllity of postponement of notice until some
time after a Finding is implemented. The
proposed new subsection 503(c) changes the
point of reference in the law from notice
prior to the initiation of an activity to the
more logical point of notice immediately
upon the issuance of & Finding.

Subsection 503(b) would also require that
in all cases a certified copy of the Finding
signed by the President shall be provided to
the chairman of each intelligence commit.
tee and that, if access is limited, s statement
of the reasons for limiting access to the
Finding concerned shall accompany the
copy of the Finding.

td) Notice of Significent Chanpcs

Subsection 503(d) would require the Presi-
dent to ensure that the intelligence commit.
tees, or. if applicable, the 8 leaders specified
in subsection (c), are promptly notified of
any significant change in any previously-ap-
proved special activity. The intent is that
such changes should be reported insofar as
practicable prior to their implementation, in
sccordance with procedures agreed upon by
the intelligence committees and the Presi-
dent. Such procedures currently exist in the
form of agreements entered into between
the DCI and the Chairman and Vice Chair-
man of the Benate Intelligence Committee
tn 1984 and 1986. Any change in the actual
terms and conditions of a Finding would

-ous use within
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have to be reported in accordance with subd-
section $03(c).- . ..

. fe] Definition of “Special Activities” *

. Bection 503(e) sets '~rth a definition of
the term “special activities”. Not heretofore
used or defined in statute, the term has nev-
ertheless been used since 1978 in two Execu-
tive orders as & euphemism for the more col-
Soquial term “covert actiona”. The term is
adopted here not only because of its previ-
e Executive branch byt as
8 more appropriate designation of such ac-
tivity by the U States.

As stated, the gefinition of “special activi-
ties” set forth section 803(e) is based
upon the definition of the term now set
forth in section 3.4(h) of Executive order
12333, issued by President Reagan on De-
cember 4, 1981, Indeed, the first and princi-
pal clause of the definition is taken verba.
tim from the definition in the Executive
order. The exclusionary clauses, exempting
certain activities from the scope of the defi-
nition, are for the most part modifications
of, or additions to, t%e exclusions contained
in the Executive order definition.

As defined in section 803(e), & “special ac-
tivity” is any activily conducted in support
of national foreign policy objectives abroad
which is planned and executed so that the
role of the United States Government is not
apparent or ascknowledged publicly, and
functions in support of such activity. The
definition covers all covert activities under-
taken by the United States to support ita
foreign policy objectives towards other
oountries regardiess of the depariment,
agency, or element of the United States
QGovernment used to carry out such activi-
ties. While it abplies to those activities con-
ducted in support of national foreign policy
objectives abroad, the term encompasses
those activities conducted by the United
States Government within the territory of
the United States, 80 long a3 they are in-
tended to support US. objectives abroad.
The definition applies.only to activities in
which the role of the US. Government is
not apparent or acknowledged to the public.
Thus, activities of the United SBtates Gov-
ernment conducted in support of national
foreign policy objectives which are made
known to the public, or which would be
made known to the public or press if the
Government were asked, are not covered by
the definition.

The definition also makes clcar that spe-
clal activities shall not de intended to influ-
ence U.S. political processes. public opinion,
policles or media. The purpose of this lan-
guage is to preclude the use of the authority
contained in this bill to plan or exccute spe-
cial activities for the purpose of influencing
U.S. public opinton. While it {5 recognized
that some special activities may occasionally
have an indirect effect on U.S. public opin-
fon, no such activity may be instituted for
this purpose, and to the extent such indirect
effect can be minimized in the planning and
execution of special activitics, it should be
done. This portion of the definition reiter-
ates what has been longstanding policy and
practice within the Executive branch.

The definition further specifies four
broad areas of activity undertaken by the
United States Government in support of
foreign policy objectives which are not in-
eluded within the definition of special ac-
tivities even if planned and conducted 30
that the role of the United States Govern-
ment is not apparent or acknowledged pub-
Micly. These include activitics to collect nec-
esaary intelligence, military operations eon-
ducted by the armed forces of the United
States and subject to the War Powers Reso-
ution (50 UB.C. 1541-1548), diplomatic ac-
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tivities carried out by the Department of
State or persons otherwise acting pursuant
to the authority of the President, or activi-
ties of the Department of Justice or federal
law enforcement agencies solely to provide
assistance to the law enforcement authori-
ties of foreign governmenta. An explanation
of each of these exclusions follows. e

The exclusion of U.S. activities to collect
necessary intelligence is intended to cover
all activities of the United States Govern-
ment undertaken for the purpose of obtain-
ing intelligence necessary for the national
security of the United States. While such
activities clearly require oversight by the
Congress, they are excluded from the defini-
tion of “special activities”, Inasmuch as they
are subject to separate authorization and
oversight. and often do not require specific
approval by the President. This exclusion
reiterates the longstanding policy contained
in the Hughes-Ryan amendment (24 U.S.C.
2422) (1974) and in subsequent Executive
orders.

The exclusion of military operations con-
ducted by the armed forces of the United
States and sudject to the War Powers Reso-
tution (50 US.C. 1541-1548) is new, appear-
ing In peither statute or Executive order
heretofore. The purpose of this exclusion is
to clarify a problem of interpretation
namely. when is a military operation under-
Laken by the United States reportadble as a
~special activity” or covert action? The Gefl-
nition sets forth a clear dividing line: if the
military operation concerned is carried out
covertly by U.S. military forces and it is not
required to be reported to the Congress
under the War Powers Resotution, then it is
a “special sctivity” which is reportadble to
the intelligence tommijttees under this stat-
ute. The exclusion would not apply to
covert assistance given by the United States
to the military forces, or to support the
military operations, of a third party, either
governmental or to private entities.

The third area excluded from the defini-
tion of special activities is diplomatic activi-
ties carried out by the Department of State
or persons otherwise acting pursuant to the
authority of the President. This represents
s modification of the comparable exclusion
in Executive order 12333. Although most
diplomatic activities of the United States
are publicly acknosledged, it is recognized
that there are many diplomatic contacta
and deliberations which are necessarily
secret. The definition of special activitles
excludes these activities so long as they are
undertaken by the Department of State, or
by persons—either government officlals or
private citizens—who are acting pursuant to
the authority of the President. It would not
exclude diplomatic sactivities which are car-
ried out by persons who are not employees
of the Department of State—either govern-
mental or private—whose authority to carry
out such activities on behalf of the United
States is not siready established by law or
Executive branch policy.

The fourth and final area excluded from
the definition of special activities are activi-
ties of the Department of Justice or federal
law enforcement agencies solely to provide
assistance to law enforcement authorities of
foreign governments. This exclusion is also
new. reflected neither in law nor Executive
order heretofore. Its incorpotation here is
{ntended to clarify a problem of interpreta-
tion which has existed under the current
framework, namely, do Jaw enforcement &o-
tivitics undertaken covertly by US. Govern-
ment agencies outside the United Slates
quallfy as special activities? The formula-
tion contained in the proposed definition
would exclude assistance provided covertly
to third eountries by U.S. law enforcement
agencies. It wouid not exclude law enforce-

ment activities actually carried out covertly
and unilaterally by such agencles outside
the United States. It would also not exclude
efther assistance to law enforcement agen-
cles of third countries, or carrying out h"v
enforcement sctivities outside the Unit..
States, by elements of the U.8. Government
which do not have law-enforcement funoc-
tions. ’

SECTION 3. LIMITATIOR OR USE OF FUNDS FPOR

SPECIAL ACTIVITIES

Section 3 of the bill redesignates section
803 of the National Security Act of 194%,
which concerns the funding of intelligence
activities, as section 504 of the Act and adds
s new subsection (d) which deals with the
use of funds for special activities.

This provision is intended to carry for-
ward and expand the limitation currently
contained in 22 U.S.C. 2422 (the Hughes-
Ryan Amendment), which would be re-
pealed by Section 1 of the bill. The Hughes-
Ryan amendment restricts the use of funds
appropriated to CIA to carry out actions
outside the United States “other than the
collection of necessary intelligence”, unless
and unti the President had determined that
such actions were important to the national
security.

Section 804(d) would similarly provide
that appropriated funds could not dbe ex-
pended for special activities untll the Presi-
dent had signed, or otherwise approved. &
Pinding authorizing such activities, but it
would expand this limitation to cover the
funds appropriated for any dcpartment,
agency. or entity of the Government, not
solely CIA. It would also cover non-appro-
priated funds which are available to such
elements from any source, over which the
agency involved exercises control. These
might incfude funds offered or provided by
-third parties. funds produced as a result of
intelligence activities (i.e. proprietaries), or
funds originally appropriated for an agency
other than the agency who wishes to
expend the funds. The limitation contained
in section 504(d) would also apply whether
or not the agency concerned actually came
nto possession of the funds at insue. 8o long
as the agency concerned had the abllity to
direct such funds be expended by third par-
ties—governmental or private—it could not
do 80 until a presidential Finding had been
signed, or otherwise approved, in accordanoe
with the requirements of section 503(a).

SECTION 4. REDESIGNATION OF SECTION $08 OF
MATIONAL SECURITY ACT OF 1947 .

Section 4 redesignates section 503 of the
National Security Act of 1947 as section 508,
to conform to the changes made by the bill.

Text or TR Prrsipenr’s LETram on Nxw
QGTIDELINES yoR COVERT OPERATIONS
Hon. Davp L. Borex, .
Chairman, Senate Select Committee on In-
telligence, U.8. Senate, Washington, DC.
ec: The Hunorable Louis Stokes and the
Honoradle Henry J. Hyde.

Drar CuamRMaw Borzx: In my March 31,
1987, message to Congress, I reported on
those steps 1 had taken and intended to
take to implement the recommendations of
the President's Special Review Board. These
included a comprehensive review of exceu-
tive branch procedures concerning Presiden-
tial approval and notification to Congress of
covert-action programs—or so-called special
activities.

In my message, I noted that the reforms
and changes I had made and would make
“are evidence of my determination to return
to proper procedures including consultation
with the Congresa.”

In this regard, Prank Carluccd has pre-

—

812857

the Senate Select Committee' on Intelll-
gence for improving these procedures. I wel-
come these constructive suggestions for the
development of & more positive partnership
between the intelligence committees and
the executive branch.

Greater cooperation in this critical ares
will be of substantial benefit to our country,
and I pledge to work with you and the mem-
bers of the two committees to achieve it. We
all benefit when we have an opportunity to
confer in advance about important decisions
affecting our national secugity.

Specifically, I want to exgress my support
for the following key coneepts recommend-
ed by the committee:

1. Except in cases of extreme emergency,
all national security “findings” should be in
writing. If an oral directive is necessary, &
record should be made contemporaneously
and the finding reduced to writing and
signed by the President as soon as possible,
but in no event more than two working days
thereafter. All findings will be made avail-
able to members of the National Security
Council (NS.C.).

3. No Pinding should retroactively author-
fze or sanction a special activity.

3. If the President directs any agency or
persons outside of the C.1.A. or traditional
intelligence agencies to conduct a special ac-
tivity, all applicable procedures for approval
of a finding and notification to Congress
shall apply to such agency or persons.

4. The intelligence committees should be
appropriately informed of participation of
any Government agencles, private partics,
or other countries involved in assisting with
special activities.

8. There should be a regular and periodic
review of all ongoing special activities both
by the intelligence committees and by the
N.S.C. This review should be made to deter
mine whether each such activity is continu-
ing to serve the purpose for which it was in-
stituted. Pindings should terminate or
“gunset” .at periodic intervals unless the

-President. by appropriate action, continues

them in force. .

6. I believe we cannot conduct an effective
program of special activities without the co-
operation and support of Congress. Effec-
tive consultation with the intelligence corm-
mittees 18 essential, and I am determined to
ensure that these committees can discharge
their statutory responsibilities in this ares.
In all but the most exceptional circum-
stances, timely notification to Congress
under Section 501(b) of the National Securi-
ty Act of 1947, as amended, will not be de-
layed beyond two working dayx of the ini-
tial, of & special sctivity. While I believe
that the current statutory framework is
adequate, new executive branch procedures
nevertheless are desirable to ensure thst
the spirit of the law is fully implemented.
Accordingly. 1 have directed my staff to
draft for my signature executive documents
to implement appropriately the principles
set forth in this letter.

While the President must retain the flexi-
bility as Commander in Chief and chicf ex-
ecutive to exercise those constitutional au-
thorities necessary (o safeguard the nation
and its citizens., maximum consultation and
notification is and will be the firm policy of
this Administration

Sincerely,
ROWALD REAGAN.@
@ Mr. BENTSEN. Mr. President. I am
pleased today to join my colleagues in
introducing the “Intelligence Over-

sight Act of 1987.” This legislation
continues . the pattern of statutory
strengthening of the intelligence over-
sight proceas that was established 40
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years ago by the National Security Act
of 1947. In the ensuing years, Congress
has enacted other legislation in this
area, including most recently the For-
eign Intelligence Surveillance Act of
1978, the Intelligence Oversight Act of
1980, and the Intelligence Identities
Protection Act of 1982. Each of these
roleces of legisiation responded to a re-
quirement that was identified at the
time, ranging from the need to
strengthen our counterintelligence ca-
pabilities in the first instance to & life-
and-death situation where CIA agents’
{dentities were being publicly revealed
in the past. The legislation we are in-
troducing today, too, grows out of our
own recent experience.

One of the lessons that we learned
during the investigation of the Iranian
arms sales and diversion of profits to
the Contras is that current oversight
statutes, particularly in the area of
covert action reporting, are simply not
specific enough. Indeed, it had become
obvious during the preliminary investi-
gation conducted by the Select Com-
mittee on Intelligence late last year
that there were gaps and loopholes in
our oversight laws and that there were
some individuals within the executive
branch who exploited these loopholes
as & means of avoiding congressional
notification of a covert operation.

To be specific, there is currently a
statutory requirement that the over-
sight committees of Congress-be noti-
fied In advance of covert actions, or
must be notified “in & timely fashion”
after the fact. This loophole of
“timely fashion” was broad enough to
allow the administration not to report
the Iranian arms sales for some 18
months. I doubt they would have re-
ported them even then, except that a
small newspaper in the Middle East
broke the story in November of last

year.

The legisiation that we are introduc-
ing today closes that loophole by re-
quiring that the President provide
written notification to the Oversight
Committees of the Congress within for
48 hours after he has suthorized &
covert action. If he believes that the
action is too sensitive to revesl to the
entire membership of the Intelligence
Committees, he would be suthorized
to limit notification to the chairmen
and ranking members of those com-
mittees, the majority and minority
leaders of the Senate and the Speaker
and minority leader of the House. No-
tification of these eight individuals
would insure that we do not have an-
other situation where our country is
embarked on a course of action with
potentially grave foreign policy impli-
cations without notifying the Congress
that such was about to be done.

Unlike present law, which does not
require Presidential approval for
covert activities conducted by agencies
other than the CIA, this legislation
spells out for the first time that the
President must personally approve
each covert action or “special activi-
ty,” as they are sometimes called. 8o
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that there will be no doubt as to what
the President has authorized and
when he authorized it, our legislation
requires that a Presidential finding be
in writing and that a copy of each
finding must be transmitted to the In-
telligence Committees within 48 hours
after it is signed. Retroactive findings
such as were used in the Iran arms
sales would be prohibited.

In other sections, this legislation
would spell out for the first time the
statutory power of the President to
authorize covert actions. It also pro-
vides that no finding which authorizes
a covert action can operate contrary to
statute and that no funds can be used
for a covert action unless there is a
finding. Taken together, it seems to
me that these requirements represent
a reasonable approach to the problem
of regaining control over covert ac-
tions, while at the same time not in
any way harming or endangering our
Nation’s ability to conduct such oper-
ations.

Mr. President, I would like to close
this statement on a more personal
note. 1 have been a member of the
Select Committee on Intelligence for
almost 7 years now. In time of service
on the committee I am the senior
member on the Democratic side.
During these years it has been my
privilege to have had weekly, and
sometimes almost daily, contact with
the men and women of our Nation's
intelligence services. The work that
they do for our country is absolutely
fnvaluable, and many of them routine-
1y put their lives on the line with little
or no public recognition.

Indeed, when public recognition does
occur, it can sometimes mean death, a8
in the case of William Buckiey who
was CIA station chief in Beirut. Buck-
jey was taken hostage, tortured, and
killed because of what he was doing
for his country—our country. There
are similar men and women all over
the world doing their jobs in silence
and without public praise. In the
Jobby of the CIA headquarters build-
ing in Langley, VA, there are rows of
gold stars carved into the wall. Each of
those stars represents a CIA employee
who was killed serving his country. Be-
neath the stars is a display case in
which has been placed an open book.
There are names in the book repre-
senting most of the stars on the wall,
but there are blank lines as well, for
some of these CIA employees still
cannot be publicly identified, even 35
years later.

Mr. President, I end with these sen-
timents because 1 want to make it
clear that in sponsoring this legisla-
tion today, I am not aiming it at the
men and women of the intelligence
community. I am not criticizing them
for the job they do for us each and
every day. No, 1 am not introducing
this legislation as a way of strengthen-
ing the oversight process, continuing
the pattern of the past 40 years, and
making our Nation's partnership be-
tween the legisiative and executive

September 25, 1987

dranches in this area a stronger and
even more productive one.@

"1y, MURKOWSKI. Mr. President,
events of recent months have high-
lighted the importance of congression-
al oversight of intelligence activities.
The oversight function, performed by
the two Belect Intelligence Commit-
tees—one in the House and one in the
Senate—is th€means by which this de-
mocracy recoficiles the people’s right
to know with the intelligence agencies
need for secrecy.

Under existing law the intelligence
agencies are obliged to keep the two
communities currently informed of
significant intelligence activities, in-
cluding covert action. However, ambi-
guities inherent in existing statutes
were dramatically highlighted during
the recently concluded congressional
fnvestigation of the Iran-Contra affair.
It is important that these ambiguities
are eliminated so that the ground
rules arc clearly understood in both
the Executive and the Congress and
the temptation to Jook for loopholes is
reduced.

As an outgrowth of painstaking ne-
gotiations on these issues between the
staffs of the Senate Intelligence Com-
munity and the National Security
Council, the committee sent a letter
to the President’s National Security
Adviser. The legislation closely follows
the provisions contained in that letter.

This bill does not impose new and
more onerous burdens upon the intel-
ligence agencies. Rather, ‘it clarifies
and rationalizes existing law. For ex-
ample, this bill will, for the first time,
explicitly empower the- President to
authorize covert actions.and establish
a Presidential “finding” as the author-
izing document.

I am pleased to join with my distin-
guished colleague from Maine, the vice
chairman of the Senate Select Com-
mittee on Intelligence, in cosponsoring
this legislation.

By Mr. INOUYE (for himself,
Mr. Evaxs, Mr. Byrp, Mr.
CRANSTON, Mr. SiMPsON, Mr.
DrConciNi, Mr. BURDICK, Mr.
DascHLE, Mr. MURKOWSKI, Mr.
McCaix, Mr. BINGAMAN, Mr.
BoscrwiTz, Mr. COoCHRAN, Mr.
CoNrap, Mr. DoMENICI, Mr.
GoORE, Mr. GRAMM, Mr. LEVIN,
Mr. MATSUNAGA, Mr. PELL, Mr.
ReIp, Mr. RizcLE, Mr. ROCKE-
yrLLER. Mr. RUDNAN, Mr. STAr-
PORD, Mr. SANFORD, Mr. SIMON,
Mr. WirtH, Mr. BoOREN, and
Mr. MELCHER).

S. 1722. A bill to authorize the estab-
lishment of the National Museum of
the American Indian, Heye Founda-
tion within the Smithsonian Institu-
tion, and to establish a memorial to
the American Indians, and for other
purposes; by unanimous consent, re-
ferred jointly to the Committee on
Rules and Administration and the
Select Committee on Indian Affairs.
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