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lllinois Judges Association

5600 Old Orchard Road
Skokie, lllinois 60077
312/470-7200

December 1, 1987

Honorable William Webster, Director
Central Intelligence
Washington, D.C. 22025

Dear Judge Webster:

On behalf of the Illinois Judges Association I offer my
appreciation for gracing the members of the bench and
bar with your presence at the 16th Annual Convention.

Attendance figures at the luncheon were the highest
thus far and can be attributed to your highlighting the
occasion with your inspiring and thought-provoking
words.

Continued success with your new challenge as Director
of Intelligence and accept our best wishes for a Happy
Holiday Season.

Sincerely,

Lo o e

PHILIP B. BENEFIEL,

Chairman

Convention Planning
Committee

DAVID J. SHIELDS,
Vice Chairman

NORMAN N. EIGER,
Chairman Emeritus

TOBIAS BARRY,
President

F-309-/8
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CONF IPENTIAL

SCHEDULE/CONTACTS
Address the I11inois State Bar Association
and the
I11inois Judges Association
Convention
Chicago, Illinois
Friday, 13 November 1987

Thursday, 12 November

p.m. Depart, Washington, D.C.
(Tentative)
p.m. Arrive, Chicago, I1linois

Friday, 13 November

Free Time

11:45 a.m. Meet with Judge Philip B. Benefiel
Holiday Inn-Mart Plaza Hotel
350 North Orleans Street
Day Room

Phone: (312) 836-5000
Contact: Maureen McClelland, IJA Executive Secretary

12:00 noon Luncheon, Sauganash East and West room (14th floor)

Remarks, The Honorable William G. Clark
Chief Justice, Supreme Court of Illinois

Introduction, Guest Speaker
The Honorable Philip B. Benefiel

1:15 p.m. Address, "Central Intelligence:
Its Role in a Free Society"
The Honorable William H. Webster

1:45 p.m. j
25X1 5 p.m Adjournment DC1/PAO/HMB) 5Nove7

Free Time Distribution:

Orig. - Addressee 7
Sunday, 8 November } - ggCI é%;Eé%>

25X1 . 1 - D/Ex S
- taff -|
25X1 p.m. Depart, Chicago ]
. . ] I
. Arrive, Washington, D.C.
P J 1 - PAO i try
1 - PAD 25X1
} - PAO(Chrono
- MED(Subject)
CONEHIENTIAL Jec , ‘
0 ] - Jean f”ii”\\

- DCI Security oy

J

307,/

Declassified in Part - Sanitized Copy Approved for Release 2011/12/01 : CIA-RDP90G00152R001202400014-6



A . I

Deciassified in Part - Sanitized Copy Approved for Release 2011/12/01 : CIA-RDPS0
JorRelease 2 - G00152R001202400014-6

6 November 1987

MEMORANDUM FOR: Director of Central Intelligence

FROM: William M. Baker
Director, Public Affairs Office

SUBJECT: Trip to Chicago to Address the
I11inois State Bar Association and the
I11inois Judges Association

1. This is background information for your trip to Chicago and address of
the I11inois State Bar Association (ISBA) and the I1linois Judges Association
(IJA) joint Convention luncheon on Friday, 13 Movember. The Convention will
be held at the Holiday Inn-Mart Plaza Hotel, 350 North Orleans Street.

Phone: (312) 836-5000 I will remain with you throughout the luncheon event.

2. Arrangements: You are requested to be in your hotel room of the
Holiday Inn-Mart Plaza Hotel at 11:45 a.m. where Convention Chairman and a
Director of the IJA Board Judge Philip B. Benefiel will meet you and escort
you to the luncheon in the Sauganash East and West room on the 14th floor.

The luncheon is scheduled for 12:00 noon and your address at approximately
1:15 p.m. The suggested format is 30 minutes of remarks. A question and
answer period is not planned. You will be seated at the head table with
Judge Benefiel on your right and President of IJA Justice Tobias "Toby" Barry
on your left. (See Tab for head table seating and biographies.) Following
lunch, Chief Justice of the Supreme Court of I1linois, William G. Clark, will
give welcoming remarks. Tentatively, Harold Washington, Mayor of Chicago will
greet the audience. Judge Benefiel will introduce you. A podium and
microphone will be available in the middie area of the head speakers table.
Security will tape your remarks for the Agency's historical records and

Judge Benefiel plans to video tape your appearance for use by the

Association. We have made arrangements to review any of your remarks which
may be published in the IJA Quarterly, The Gavel or the I1linois Bar Journal.
Adjournment is at approximately 1:45 p.m.

You can expect an audience of approximately 400 I11inois State judges,
members of the bar and spouses. A1l seven I1linois Supreme Court Judges will

be in attendance. Reporters from the CHICAGO TRIBUNE and SUN TIMES and local
TV stations are expected to cover the event.

CONFIDENTIAL
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25X1

CONFIDENTIAL

3. Background: Although the ISBA and IJA usually met separately, this
year their meetings are combined in special recognition of the Bicentennial of
the Constitution. The ISBA is a voluntary professional association of
I1linois lawyers. With over 30,000 active members it is one of the largest
state bar associations in the country. The elected officers and Board of
Governors run the Association. Membership is open to all members of the
I11inois bar and out-of-state lawyers with professional ties to the state.
The ISBA sponsors numerous educational and professional programs, and holds
two general meetings a year. Donald Schiller, President of ISBA, highlights
the ISBA/IJA meeting in the October edition of the I1linois Bar Association.
Also of note are two articles on "Merit Selection of Judges" a much-discussed
topic in I11inois at this time. (See Journal in back pocket.) Supreme Court
nominee Judge Douglas H. Ginsburg, a Chicago native, is a member of the ISBA.
(See Tab for article.)

The IJA is also a voluntary professional association with a membership of
approximately 800 I1linois State Judges. Convention Chairmen of the ISBA and
the IJA Conference are Judge Philip Benefiel, Judge David Shields,

Judge Norman Eiger, and Justice Tobias Barry. Speakers at past Conferences
have been Archibald Cox, Louis Nizer, Fred Friendly, Richard Threlkeld of ABC
News, F. Lee Bailey, and former Supreme Court Justice Arthur Goldberg.

You spoke to the IJA in 1981 on “Sensitive Investigative Techniques." As
you remember this was the time of the Greylord investigation and subsequent
convictions which had great impact on the judicial system in Illinois.

Members of the ISBA and the IJA wish to recognize your significant
contribution to the quality of the I11inois Court system. Judge Benefiel said
that the Conference members continue to be interested in the Greylord
operation and the uncovering of corruption in the Cook County Court System.
(See Tab for articles.) At the Friday morning panel “Professionalism on the
Bench" former U.S. Attorneys Dan Webb and Scott Turow, both Greylord
prosecutors, will appear and Judge William Bauer will moderate. Mr. Turow is
also the author of the current best seller Presumed Innocent. You are invited

to attend any seminars listed in the program. (For Convention program see
front pocket.)

4. Remarks: Attached in a separate folder are proposed remarks drawn,
per your agreement, from your speech at Aspen ("Central Intelligence: Its
Role in A Free Society") with a section on the Agency's legal activities
substituted for the section covering our relations with the academic community.

William M. Baker

CONFIDENTIAL
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FREEDOM OF INFORMATION ACT

(88 Stat. 1561, Pub. L. 93-502, November 21, 1974, 5 US.C.A. 552;
90 Stat. 1241, Pub. L. 94-409, September 13, 1976;
92 Stat. 1225, Pub. L. 95-454, October 13, 1978}

Section 552. Public information; agency rules,! opinions, orders, rec-
ords, and proceedings

(a) Each agency shall make available to the public information as
follows:

(1) Each agency shall separately state and curreatly publish in the
Federal Register for the guidance of the public—

(A) descriptions of its central and ficld organization and the
cstablished places at which, the employees (and in the case of a
uniformed service, the members) from whom, and the methods
whereby, the public may obtain information, make submittals or
requests, or obtain decisions;

(B) statements of the general course and method by which its
functions arc channeled and determined, including the naturc and
requirements of all formal and informal procedures available;

(C) rules of procedure, descriptions of forms available or the
places at which forms may be obtained, and instructions as to the
scope and contents of all papers, reports, or examinations;

(D) substantive rules of gencral applicability adopted as author-
ized by law, and statements of general policy or interpretations of
general applicability formulated and adopted by the agency; and

(E) cach amendment, revision, or repcal of the foregoing.

Except to the extent that a person has actual and timely notice of the
terms thereof, a person may not in any manner be required to resort (o,
or be adversely affected by, a matier required to be published in the
Federal Register and not so published. For the purpose ol this
paragraph, matter reasonably available to the class of persons affected

" The current Freedom of laformation Act essentially is the 1974 Act (Pub. {.. 93-502),
which replaced the original statute, enacted in 1946,

*The published rules and regulations of CIA under the Act are in Code of Federal
Regutations, Title 32, Chapter XX (1983).

VIit-43
25 February 1985
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thereby is deemed published in the Federal Register when incorporated
by reference therein with the approval of the Director of the lFederal
Register.

(2) Each agency, in accordance with published rules, shall make
available for public inspection and copying—

(A) final opinions, including concurring and disscnting opinions,
as well as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which have been
adopted by the agency and are not published in the Federal Register;
and

(C) administrative stafl manuals and instructions to stafl that
afTect 2 member of the public:

unless the materials arc promptly published and copies offered for sale.
To the extent required to prevent a clearly unwarranted invasion of
personal privacy, an agency may delete identifying details when it
makes available or publishes an opinion, statement of policy, interpre-
tation, or stafl manual or instruction. However, in cach casc the
justification for the deletion shall be explained fully in writing. Gach
agency shall also maintain and make available for public inspection
and copying current indexes providing identifying information for the
public as to any matter issucd, adopted, or promulgated after July 4,
1967, and required by this paragraph to be made availabic or
published. Each agency shall promptly publish, quarterly or more
frequently, and distribute (by sale or otherwisc) copics of each index or
supplements thereto unless it determines by order published in the
Federal Register that the publication would be unnccessary and
impracticable, in which casc thc agency shall nonecthcless provide
copies of such index on request at a cost not to exceed the direct cost of
duplication. A final order, opinion, statement of policy, interpretation,
or staff manual or instruction that affects a member of the public may
be relied on, used, or cited as preccdent by an agency against a party
other than an agency only if—

(i) it has been indexed and cither madc availablc or published as
provided by this paragraph; or

(i) the party has actual and timely notice of the terms thercof.

(3) Except with respect to the records made available under para-
graphs (1) and (2) of this subscction, each agency. upon any request for
records which (A) reasonably describes such records and (B) is made in
accordance with published rules stating the time, place, fees (if any),
and procedurcs to be followed, shall make the records promptly
available to any person.

Vii-44
25 Fcbruary 1985
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(4XA) In order to carry out the provisions of this scction, cach agency
shall promulgate regulations, pursuant to notice and receipt of public
comment, specifying a uniform schedule of fees applicable to all
constituent units of such agency. Such f{ees shall be limited to
rcasonable standard charges for document scarch and duplication and
provide for recovery of only the direct costs of such scarch and
duplication. Documents shall be furnished without charge or at a
reduced charge where the agency determines that waiver or reduction
of the fee is in the public interest because furnishing the information
can be considered as primarily benefiting the general public.

(B) On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place of
business, or in which the agency records are situated, or in the District
of Columbia, has jurisdiction to enjoin the agency from withholding
agency records and to order the production of any agency records
improperly withheld from the complainant. In such a case the court
shall determine the matter de novo, and may examine the contents of
such agency records in camera to determine whether such records or
any part thereof shall be withheld under any of the exemptions set
forth in subsection (b) of this section, and the burden is on the agency to
sustain its action.

(C) Notwithstanding any other provision of law, the defendant shall
serve an answer or otherwise plead to any complaint made under this
subsection within thirty days after service upon the defendant of the
pleading in which such complaint is made, unless the court otherwisc
directs for good cause shown.

(D) Except as to cases the court considers of greater importance,
proceedings before the district court, as authorized by this subscction,
and appecals therefrom, take precedence on the docket over all cases
and shall be assigned for hearing and trial or for argument at the
carlicst practicable date and expedited in cvery way.

(E) The court may assess against the United States rcasonable
attorney fees and other litigation costs reasonably incurred in any casc
under this section in which the complainant has substantiaily prevailed.

(F) Whenever the court orders the production of any agency rccords
improperly withheld from the complainant and asscsses against the
United States reasonable attorney fces and other litigation costs, and
the court additionally issues a written finding that the circumstances
surrounding the withholding raise questions whether agency personncl

VI1-45
19 February 1982
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acted arbitrarily or capriciously with respect to the withholding, the
Special Counsel shall promptly initiate a proceeding to determine
whether disciplinary action 1s warranted against the officer or employce
who was primarily responsible for the withholding. The Special
Counscl, after investigation and consideration of the evidence submit-
ted, shall submit his findings and recommendations to the administra-
tive authority of the agency concerned and shall send copies of the
findings and recommendations to the officer or cmployee or his
representative. The administrative authority shall take the corrective
action that the Special Counsel recommends.

(G) In the event of noncompliance with the order of the court, the
district court may punish for contempt the responsible employee, and in
the case of a uniformed service, the responsible member.

(5) Each agency having more than one member shall maintain and
make available for public inspection a record of the final votes of cach
member in every agency proceeding.

(6XA) Each agency, upon any request for records made under
paragraph (1), (2), or (3) of this subsection, shall—

(i) determine within ten days (excepting Saturdays, Sundays,
and legal public holidays) after the receipt of any such request
whether to comply with such request and shall immediately notify
the person making such request of such determination and the
reasons therefor, and of the right of such person to appeal to the
head of the agency any adverse determination; and

(1) make a determination with respect to any appeal within
twenty days (excepting Saturdays, Sundays, and legal public
holidays) after the receipt of such appeal. If on appeal the denial of
the request for records is in whole or in part uphcld, the agency
shall notify the person making such request of the provisions for
judicial review of that determination under paragraph (4) of this
subsection.

(B) In unusal circumstances as specified in this subparagraph, the
time limits prescribed in either clausce (i) or clause (i1) of subparagraph
(A) may be cxtended by written notice to the person making such
request sctting forth the reasons for such extension and the date on
which a determination is expected to be dispatched. No such notice
shall specily a date that would result in an cxtension for more than ten
working days. As used in this subparagraph, “unusual circumstances”™

VIii-46
19 l'ebruary 1982
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means, but only to the extent reasonably necessary 1o the proper
processing of the particular request—

(i) the need to search for and collcct the requested records from
field facilities or other establishments that arc scparate from the
office processing the request;

(i1) the need to search for, collect, and appropriately examine a
voluminous amount of Scparate and distinct records which are
demanded in a single request; or

(iti) the need for consultation, which shall be conducted with ajl
practicable speed, with another agency having a substantial
interest in the determination of the Teéquest or among two or more
components of the agency having substantia] subject-matter inter-
est therein.

(C) Any person making a request to any agency for records under
paragraph (1), (2), or (3) of this subsection shall be deemed (o have
cxhausted his administrative remedies with respect to such request if
the agency fails to comply with the applicable time limijt provisions of
this paragraph. If the Government €an show exceptional circumstances

(b) This section does not apply to matters that are—

(IXA) specifically authorized under criteria cstablished by an
Executive order to be kept secret in the interest of national defense
or foreign policy and (B) are in fact properly classified pursuant to
such Executive order;?

(2) related solely to the internal personnel rules and practices of
an agency;

(3) specifically exempted from disclosure by statute (other than
section 552b of this title), provided that such statute (A) requires
that the matters be withheld from the public in such a manner as

'See Part XI of the Guide.

Vlil-47
19 February 198>
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to leave no discretion on the issuc, or (B) cstablishes particular

criteria for withholding or refers to particular types of matters to
be withheld;

(4) tradc sccrets and commercial or financial information
obtained from a person and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters which
would not be available by law to a party other than an agency in
litigation with the agency;

(6) personnel and medical files and similar files the disclosurc of
which would constitute a clearly unwarranted invasion of personal
privacy;

(7) investigatory records compiled for law enforcement purposes,
but only to the extent that the production of such records would
(A) interfere with enforcement proceedings, (B) deprive a person of
a right to a fair trial or an impartial adjudication, (C) constitute an
unwarranted invasion of personal privacy, (D) disclose the identity
of a confidential source and, in the case of a record compiled by a
criminal law cnforcement authority in the course of a criminal
investigative, or by an agency conducting a lawful national
security intelligence investigation, confidential information fur-
nished only by the confidential source, (E) disclose investigative
techniques and procedures, or (F) endanger the life or physical
safety of law cnforcement personnel;

(8) contained in or related to examination, operating, or condi-
tion reports prepared by, on behalf of, or for the use of an agency
responsible for the regulation or supervision of financial institu-
tions; or

(9) geological and geophysical information and data, including
maps, concerning wells.
Any reasonably scgregable portion of a record shall be provided to any
person requesting such record after deletion of the portions which are
exempt under this subsection.

(c) This scction does not authorize withholding of information or
limit the availability of records to the public, except as specifically
stated in this section. This scction is not authority to withhold
information from Congress.

(d) On or before March 1 of cach calendar year, cach agency shall
submit a report covering the preceding calendar year to the Speaker of

VIi-48
19 February 1982
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the House of Representatives and President of the Scnatc for referral

to the appropriate committees of the Congress. The report shall
include—

(1) the number of determination made by such agency not to
comply with requests for records made to such agency under
subsection (a) and the reasons for each such determination;

(2) the number of appeals made by persons under subscction
(aX6), the result of such appeals, and the reason for the action upon
cach appeal that results in a denial of information;

(3) the names and titles or positions of each person responsible
for the denial of records requested under this section, and the
number of instances of participation for each;

(4) the results of cach proceeding conducted pursuant to sub-
scction (a}4)F), including a report of the disciplinary action taken
against the officer or employce who was primarily responsible for
improperly withholding records or an explanation of why disciplin-
ary action was not taken;

(5) a copy of every rule made by such agency regarding this
section;

(6) a copy of the fee schedule and the total amount of fces

collected by the agency for making records available under this
section, and

(7) such other information as indicates efforts to administer
fully this section.

The Attorney General shall submit an annual report on or before
March 1 cach calendar year which shall include for the prior calendar
year a listing of the number of cases arising under this section, the
exemption involved in each case, the disposition of such case, and the
cost, fees, and penalties assessed under subsections (aX4XE), (F), and
(G). Such report shall also include a description of the cfforts
undertaken by the Department of Justice to encouragc agency
compliance with this scction.

(¢) For purposes of this section, the term ‘“‘agency” as defined in
section 551(1) of this title includes any executive department, military
department,  Government controlled  corporation, or other
establishment in the exccutive branch of the Government (including the
Exccutive Officc of the President), or any indcpendent regulatory
agency.

V11-49
19 Fcbruary 1982
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FOREIGN INTELLIGENCE SURVEILLANCE ACT OF 1978

[92 Stat. 1783, P.L. 95-511, October 25, 1978, 50 U.S.C.A. 1801 et seq.,
18 U.S.C.A. 2511, 2518, 2519]

TABLE OF CONTENTS

TITLE I—ELECTRONIC SURVEILLANCE WITHIN THE UNITED STATES
FOR FOREIGN INTELLIGENCE PURPOSES

[Guide
page]

Sec. 101. Definitions . . . . . {V-1]
Sec. 102. Authorization for electronic surveillance for foreign

intelligence purposes [V-5]
Sec. 103. Designation of judges . . [v-7}
Scc. 104. Application for an order . {V-8}
Secc. 10S. Issuance of an order - . [V-10]
Sec. 106. Use of information [V-14}
Sec. 107. Report of clectronic surveillance [vV-17]
Sec. 108. Congressional oversight {V-17]
Sec. 109. Penaltics [V-18]
Scc. 110. Civil liability . _ [V-18]
Scc. 111. Authorization during time of war . [V-18]

TITLE l1—CONFORMING AMENDMENTS
- Amendments to chapter 119 of title 18, United States Code {V-19]

TITLE IH—EFFECTIVE DATE
Scc. 301, Effective date [v-20]

{Appendix A (Chief Justice Security Procedurcs) [V-23]

TITLE 1—ELECTRONIC SURVEILLANCE WITHIN THE UNITED STATES
FOR FOREIGN INTELLIGENCE PURPOSES

DEFINITIONS

Stc. 101. As used in this title:
(a) “Forcign power™ means—

(1) a forcign government or any component thercof, whether
or not recognized by the United States:

(2) a faction of a foreign nation or nations, not substantially
composed of United States persons;

(3) an entity that is openly acknowledged by a foreign
government or governments to be directed and controlled by
such foreign government or governments:

{4) a group engaged in international terrorism or activities in
preparation therefor;

V-1

12 September 1985
TS 30
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(5) a [loreign-based political organization, not substantially
composed of United States persons: or

(6) an cntity that is directed and controlled by a foreign
govcrnmcnl or governments.

(b) “Agent of a foreign power” means—

(1) any person other than a United States person, who—

(A) acts in the United States as an officer or employee of
a forcign power, or as a member of a foreign power as
defined in subsection (ax4);

(B) acts for or on behall of a forcign power which
cngages in clandestine intelligence activities in the United
States contrary to the interests of the United States, when
the circumstances of such person's presence in the United
States indicate that such person may engage in such
activities in the United States, or when such person
knowingly aids or abets any person in the conduct of such
activitics or knowingly conspires with any person to cngage
in such activities: or

(2) any person who—

(A) knowingly engages in clandestine intelligence gath-
ering activities for or on behalf of a foreign power, which
activitics involve or may involve a violation of the criminal
statutes of the United States:

(B) pursuant to the direction of an intelligence service or
network of a foreign power, knowingly cngages in any other
clandestine intelligence activities for or on behall of such
foreign power, which activitics involve or are about to involve
a violation of the criminal statutes of the United States:

{C) knowingly cngages in sabotage or international ter-
rorism, or activitics that are in preparation therefor, for or
on behalf of a forcign power: or

(D) knowingly aids or abets any person in the conduct of
activitics described in subparagraph (A), (B), or (C) or
knowingly conspires with any person to engage in activitics
described in subparagraph (A), (B), or (C).

(¢) “International terrorism™ means activities thut--

(1) involve violent acts or acts dangerous to human life that
are a violation of the criminal laws of the United States or of
any State, or that would be a criminal violation if commitied
within the jurisdiction of the United States or any State;

(2) appear o be intended -

(A) 1o intimidate or coerce a civilian population;

(B) to influence the policy of a government by intimida-
tion or coercion; or
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(C) toaffect the conduct of a government by assassina-
tion or kidnapping; and

(3) occur totally outside the United States, or transcend
national boundaries in terms of the means by which they are
accomplished, the persons they appear intended to coerce or
intimidate, or the locale in which their perpetrators operate or
seek asylum.

(d) ‘Sabotage” means activities that involve a violation of chap-
ter 105 of title 18, United States Code, or that would involve such a
violation if committed against the United States.

(e) “Foreign intelligence information” means—

(1) information that relates to, and if concerning a United
States person is necessary to, the ability of the United States to
protect against—

(A) actual or potential attack or other grave hostile
acts of a foreign power or an agent of a foreign power:

(B) sabotage or international terrorism by a foreign
power or an agent of a foreign power; or

(C) clandestine intelligence activitjes by an intelli-
gence service or network of a foreign power or by an
agent of .a foreign power; or

(2) information with respect to a foreign power or foreign
territory that relates to, and if concerning a United States

person is necessary to—
(A) the national defense or the security of the United

States; or
(B) the conduct of the foreign afairs of the United
States.
“Electronic surveillance™ means—

(1) the acquisition by an electronic, mechanical, or other
surveillance device of the contents of any wire or radio
communication sent by or intended to be received by a
particular, known United States person who is in the United
States, if the contents are acquired by intentionally targeting
that United States person, under circumstances in which a
person has a reasonable expectation of privacy and a warrant
would be required by law enforcement purposes;

(2) the acquisition by an electronic, mechanical, or other
surveillance device of the contents of any wire communication
to or from a person in the United States, without the consent
of any party thereto, if such acquisition occurs in the United
States;
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(3) the intentional acquisition by an electronic, mechanical,
or other surveillance device of the contents of any radio
communication, under circumstances in which a person has a
reasonable expectation of privacy and a warrant would be
required by law enforcement purposes, and if both the sender
and all intended recipients are located within the United
States; or

(4) the installation or use of an electronic, mechanical, or
other surveillance device in the United States for monitoring
to acquire information, other than from a wire or radio
communication, under circumstances in which a person has a
reasonable expectation of privacy and a warrant would be
required for law enforcement purposes.

(g) “Attorney General” means the Attorney General of the
United States (or Acting Attorney General) or the Deputy Attorney
General.

(h) "Minimization procedures”, with respect to electronic sur-
veillance, means—

(1) specific procedures, which shall be adopted by the
Attorney General, that are reasonably designed in light of the
purpose and technique of the particular surveillance, to
minimize the acquisition and retention, and prohibit the
dissemination, of nonpublicly available information concern-
ing unconsenting United States persons consistent with the
need of the United States to obtain, produce, and disseminate
foreign intelligence information:

(2) procedures that require that nonpublicly available in-
formation, which is not forcign intelligence information, as
defined in subsection (e) (1), shall not be disseminated in a
manner that identifies any United States person, without such
person’s consent, unless such person’s identity is necessary to
understand foreign intelligence information or assess its
importance;

(3) notwithstanding paragraphs (1) and (2), procedures that
allow for the retention and dissemination of information that
is evidence of a crime which has been, is being, or is about to
be committed and that is to be retained or disseminated for
law enforcement purposes; and

(4) notwithstanding paragraphs (1), (2). and (8). with re-
spect to any electronic surveillance approved pursuant to
section 102(a), procedures that require that no contents of any
communication to which a United States person is a party
shall be disclosed, disseminated, or used for any purpose or
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' retained for longer than twenty-four hours unless a court
order under section 105 is obtained or unless the Attorney
General determines that the information indicates a threat of

l death or serious bodily harm to any person.

(i) “United States person” means a citizen of the United
States, an alien lawfullly admitted for permanent residence (as
defined in section 101(a)(20) of the Immigration and Nationality

l Act), an unincorporated association a substantial number of
members of which are citizens of the United States or aliens
lawfully admitted for permanent residence, or a corporation which

. is incorporated in the United States, but does not include a
corporation of an association which is a foreign power, as defined
in subscction (a),(1), (2), or (3).

(J) “United States,” when used in a geographic sense, means all

l areas under the territorial sovereignty of the United States and the
Trust Territory of the Pacific Islands.

(k) “Aggrieved person™ means a person who is the target of an

' electronic surveillance or any other person whose communications
or activities were subject to electronic surveillance.

(1) “Wire communication” means any communication while it

' is being carried by a wire, cable, or other like connection furnished
or operated by any person engaged as a common carrier in
providing or operating such facilities for the transmission of
interstate or foreign communications.

' (m) *“Person” means any individual, including any officer or
employee of the Federal Government, or any group, entity,
association, corporation, or foreign power.

l (n) “Contents,” when used with respect to a communication,
includes any information concerning the identity of the parties to
such communication or the existence, substance, purport, or

' meaning of that communication.

(o) “State™ means any State of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, the Trust
Territory of the Pacific Islands, and any territory or possession of
l the United States.

AUTHORIZATION FOR ELECTRONIC SURVEILLANCE FOR
FOREIGN INTELLIGENCE PURPOSES

Sec. 102. (a)(1) Notwithstanding any other law, the President,
through the Attorney General, may authorize ! clectronic surveillance
without a court order under this title to acquire foreign intelligence

V-5
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information for periods of up 1o onc year if the Attorncy General
certifies in writing under oath that—

(A) the clectronic surveillance is soley directed at—

(1) the acquisition of the contents of communications trans-
mitted by means of communications used exclusively between or
among foreign powers, as defined in section 101(a) (1), (2), or
(3); or

(ii) the acquisition of technical intelligence, other than the
spoken communications of individuals, from property or prem-
ises under the open and exclusive control of a foreign power, as
defined in section 101(a)(1), (2), or (3);

(B) there is no substantial likelihood that the surveillance will
acquire the contents of any communication to which a United
States person is a party; and

(C) the proposed minimization procedures with respect o such
surveillance meet the definition of minimization procedures under
section 101(h); and

if the Attorney General reports such minimization procedures and any
changes thereto to the House Permanent Select Committee on Intelli-
gence and the Senate Select Committee on Intelligence at least thirty
days prior to their effective date, unless the Attorney General deter-
mines immediate action is required and notifies the committecs
immediately of such minimization procedures and the reason for their
becoming effective immediately.

(2) An electronic surveillance authorized by this subsection may be
conducted only in accordance with the Attorney General's certification
and the minimization procedures adopted by him. The Attorney
General shall assess compliance with such procedures and shall report
such assessments to the House Permanent Select Committee on
Intelligence and the Senate Select Committee on Intelligence under the
provisions of section 108(a).

(3) The Attorney General shall immediately transmit under seal to
the court established under section 103(a) a copy of his certification.
Such certification shall be maintained under security measures estab-
lished by the Chief Justice with the concurrence of the Attorney
General, in consultation with the Director of Central Intelligence, and
shall remain sealed unless—

(A) an application for a court order with respect to the
surveillance is made under sections 101(h)(4) and 104; or
(B) the certification is necessary to determine the legality of

the surveillance under section 106(f).
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(4) With respect 1o electronic surveillance authorized by this subscc-
tion, the Attorney General may direct a specified communication
common carrier 1Q-—

(A) furnish all information, facilities, or technical assistance
necessary to accomplish the clectronic surveillance in such a manner
as will protect its secrecy and produce a2 minimum of interference
with the services that such carnier is providing its customers; and

(B) maintain under security procedures approved by the Attorney
General and the Director of Central Intelligence any records
concerning the surveillance or the aid furnished which such carricr
wishes to retain.

The Government shall compensate, at the prevailing rate, such carrier
for furnishing such aid.

(b) Applications for a court order under this titfe are authorized if the
President has. by written authorization.’ empowered  the Attorney
General 10 approve apphications to the court having jurisdiction under
section 103, and 3 judge to whom an application is made may,
notwithstanding any other law, grant an order, in conformity with
section 105, approving clectronic surveillance of a foreign power or an
agent of a foreign power for the purpose of obtaining foreign intelligence
information, except that the court shall not have Jurisdiction to grant any
order approving clectronic surveillance directed solely as described in
paragraph (1XA) of subsection (2) unless such surveillance may involve
the acquisition of communications of any United States person.

DESIGNATION OF JUDGES

SEC. 103, (a) The Chief Justice of the United States shall publicly
designate seven district court judges from seven of the United States
judicial circuits who shall constitute a court which shall have jurisdic-
tion to hear applications for and grant orders approving clectronic
surveillance anywhere within the United States under the procedures
set forth in this Act, except that no judge designated under this
subsection shall hear the same application for electronic surveillance
under this Act which has been denied previously by another Judge
designated under this subsection. If any judge so designated denies an
application for an order authorizing electronic surveillance under this
Act, such judge shall provide immediately for the record a written
statement of cach reason for his decision and, on motion of the United
States, the record shall be transmitted, under seal, to the court of
review established in subsection (b).

V.7
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(b) The Chief Justice shall publicly designate three judges, onc of
whom shall be publicly designated as the presiding judge, from the
United States district courts or courts of appeals who together shall
comprise a court of review which shall have jurisdiction to review the
denial of any application made under this Act. If such court determines
that the application was properly denied, the court shall immediately
provide for the record a written statement of each rcason for its
dccision and, on petition of the United States for a writ of certiorari,
the record shall be transmitted under scal to the Supreme Court, which
shall have jurisdiction to review such decision.

(c) Proceedings under this Act shall be conducted as expeditiously as
possible. The record of proceedings under this Act, including applica-
tions made and orders granted, shall be maintained under security
mcasures established by the Chief Justice in consultation with the
Attorney General and the Director of Central Intelligence.!

(d) Each judge designated under this section shall so serve for a
maximum of seven years and shall not be cligible for redesignation.
except that the judges first designated under subscction (a) shall be
designated for terms of from onc to seven years so that one term expires
cach year, and that judges first designated under subsection (b) shall be

designated for terms of three, five, and seven years. .

APPLICATION FOR AN ORDER

SEec. 104. (a) Each application for an order approving electronic
surveillance under this title shall be made by a Federal officer in writing
upon oath or affirmation to a judge having jurisdiction under section
103. Each application shall require the approval of the Attorney General
based upon his finding that it satisfies the criteria and requirements of
such application as set forth in this title. It shall include—

(1) the identity of the Federal officer making the application:

(2) the authority conferred on the Attorney General by the
President of the United States and the approval of the Altorney
General to make the application;

(3) the identity, if known, or a description of the target of the
clectronic surveillance;

(4) a statement of the facts and circumstances relicd upon by the
applicant to justify his belief that—-

(A) the target of the electronic surveillance is a foreign power or
an agent of a foreign power: and

(B) cach of the facilities or places at which the clectronic
surveillance is directed s being used, or is about to be used, by a
foreign power or an agent of a foreign power:

(5) a statement of the proposed minimization procedures:

V-8
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(6) a detailed description of the nature of the information sought
and the type of communications or activities 1o be subjected to the
surveillance;

(7) a certification or certifications by the Assistant to the President
for National Security Affairs or an executive branch official or
officials designated by the President * from among those executive
officers employed in the arca of national security or defense and
appointed by the President with the advice and consent of the Senate—

(A) that the certifying official deems the information sought (o
be foreign intelligence information;

(B) that the purpose of the surveillance is to obtain forcign
intelligence information;

(C) that such information cannot reasonably be obtained by
normal investigative techniques:

(D) that designates the type of forcign intelligence information
being sought according to the categories described in section
101(c); and

(E)including a statement of the basis for the certification that—

(1) the information sought is the type of foreign intelligence
information designated: and

(i1) such information cannot reasonably be obtained by nor-
mal investigative techniques:
(8) a statement of the means by which the surveillance will be
cffected and a statement whether physical entry is required to
effect the surveillance:

(9) a statement of the facts concerning all previous applications
that have been made to any judge under this title involving any of
the persons, facilities, or places specified in the application, and
the action taken on cach previous application:

(10) a statement of the period of time for which the clectronic
surveillance s required to be maintained, and if the nature of the
intelligence gathering is such that the approval of the usc of
clectronic surveillance under this title should not automatically
terminate when the described type of information has first been
obtained, a description of facts supporting the belief that addition-
al information of the same type will be obtained thereafter: and

(11) whenever more than one clectronic, mechanical or other
surveillance device is to be used with respect to a particular
proposcd electronic surveillance, the coverage of the devices

V-9

12 September 1985
TS 30

| Declassified in Part - Sanitized Copy Approved for Release 2011/12/01 : CIA-RDP90G00152R001202400014-6



\
| : 00014-6
Declassified in Part - Sanitized Copy Approved for Release 2011/12/01 : CIA-RDP90G00152R0012024

involved and what minimization procedures apply to information
acquired by each devise.

(b) Whenever the target of the clectronic surveillance is a foreign
power, as defined in section 101@ax!), (2). or (3). and each of the
facilities or places at which the surveillance is directed is owned, leased,
or exclusively used by that foreign power, the application need not
contain the information required by paragraphs (6), (7XE), (8), and (11)
of subsection (a), but shall state whether physical entry is required (o
effect the surveillance and shall contain such information about the
surveillance techniques and communications or other information
concerning United States persons likely 10 be obtained as may be
necessary to assess the proposed minimization procedures.

(c) The Attorney General may require any other affidavit or certifi-
cation from any other officer in connection with the application.

(d) The judge may require the applicant to furnish such other
information as may be necessary to make the determinations required

by section 105.
ISSUANCE OF AN ORDER
Sec. 105. (a) Upon an application made pursuant to section 104 the

Judge shall enter an ex parte order as requested or as modified
approving the electronic surveillance if he finds that—

(1) the President has authorized the Attorney General 10 approve
applications for clectronjc surveillance for forcign intelligence
information;

(2) the application has been made by a Federal officer and
approved by the Attorney General:

(3) on the basis of the facts submitted by the applicant there is
probable cause (o believe that-—

(A) the target of the electronic surveillance is a foreign power or
an agent of a foreign power: Provided, That no United States
person may be considered a foreign power or an agent of a forecign
power solely upon the basis of activities protected by the first
amendment to the Constitution of the United States: and

(B) each of the facilities or places at which the clectronic
surveillance is directed is being used, or is about to be used, by a
foreign power or an agent of a foreign power:

(4) the proposed minimization procedures mect the definition of
minimization procedures under section 101(h); and

(5) the application which has been filed contains all statements
and certifications required by section 104 and, if the target is a
United States person, the certification or certifications are not
clearly erroncous on the basis of the statement made under section

V-10
26 December 1978
TS 7

014-6
iti 1/12/01 : CIA-RDP90G00152R001202400
, Declassified in Part - Sanitized Copy Approved for Release 201



Declassified in Part - Sanitized Copy Approved for Release 2011/12/01 : CIA-RDP90G00152R001202400014-6

-

104(a}(7)E) and any other information furnished under section
104(d).
(b) An order approving an electronic surveillance under this section
shall—
(1) specify—

(A) the identity, if known, or a description of the target of
the electronic surveillance;

(B) the nature and location of each of the facilities or places
at which the electronic surveillance will be directed;

(C) the type of information sought to be acquired and the
type of communications or activities to be subjected to the
surveillance;

(D) the means by which the electronic surveillance will be
effected and whether physical entry will be used to effect the
surveillance;

(E) the period of time during which the electronic surveil-
lance is approved; and

(F) whenever more than one electronic, mechanical, or
other surveillance device is to be used under the order, the
authorized coverage of the devices involved and what minimi-
zation procedures shall apply to information subject to acqui-
sition by each device; and

(2) direct— A

(A) that the minimization procedures be followed;

(B) that, upon the request of the applicant, a specified
communication or other common carrier, landlord, custodian,
or other specified person furnish the applicant forthwith all
information, facilities, or technical assistance necessary to
accomplish the electronic surveillance in such a manner as
will protect its secrecy and produce a minimum of interfer-
ence with the services that such carrier, landlord, custodian, or
other person is providing that target of electronic surveillance;

(C) that such carrier, landlord, custodian, or other person
maintain under security procedures approved by the Attorney
General and the Director of Central Intelligence any records
concerning the surveillance or the aid furnished that such
person wishes to retain; and

(D) that the applicant compensate, at the prevailing rate,
such carrier, landlord, custodian, or other person for furnish-
ing such aid.

(c) Whenever the target of the electronic surveillance is a foreign
power, as defined in section 101(a) (1), (2), or (3), and each of the
facilities or places at which the surveillance is directed is owned, leased,
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or exclusively used by that foreign power, the order need not contain

the information required by subparagraphs (C), (D), and (F) of I
subsection (b)(1), but shall generally describe the information sought,

the communications or activities to be subjected to the surveillance, and

the type of electronic surveillance involved, including whether physical '
entry is required.

(d)X1) An order issued under this section may approve an electronic
surveillance for the period necessary to achieve its purpose, or for .
ninety days, whichever is less, except that an order under this section
shall approve an electronic surveillance targeted against a foreign
power, as defined in section 101(a) (1), (2), or (3), for the period
specified in the application or for one year, whichever is less. '

(2) Extensions of an order issued under this title may be granted on
the same basis as an original order upon an application for an extension
and new findings made in the same manner as required for an original I
order, except that an extension of an order under this Act for a
surveillance targeted against a foreign power, as defined in section
101(a) (5) or (6), or against a foreign power as defined in section
101(a)(4) that is not a United States person, may be for a period not to '
exceed one year if the judge finds probable cause to believe that no
communication of any individual United States person will be acquired
during the period. : '

(3) At or before the end of the period of time for which electronic
surveillance is approved by an order or an extension, the judge may
assess compliance with the minimization procedures by reviewing the l
circumnstances under which information concerning United States per-
sons was acquired, retained, or disseminated.

(e) Notwithstanding any other provision of this title, when the
Attorney General reasonably determines that— .

(1) an emergency situation exists with respect to the employ-
ment of electronic surveillance to obtain foreign intelligence
information before an order authorizing such surveillance can with '
due diligence be obtained; and
(2} the factual basis for issuance of an order under this title to
approve such surveillance exists; l
he may authorize the emergency employment of electronic surveillance
if a judge having jurisdiction under section 103 is informed by the
Attorney General or his designee at the time of such authorization that
the decision has been made to employ emergency electronic surveil- l
lance and if an application in accordance with this title is made to that
judge as soon as practicable, but not more than twenty-four hours after
the Attorney General authorizes such surveillance. If the attorney '
General authorized such emergency employment of electronice surveil-

lance, he shall require that the minimization procedures required by
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this title for the issuance of a judicial order be followed. In the absence

l of a judicial order approving such electronic surveillance, the surveil-

lance shall terminate when the information sought is obtained, when the

application for the order is denied, or after the expiration of twenty-

. four hours from the time of authorization by the Attorney General,

whichever is earliest. In the event that such application for approval is

denied, or in any other case where the electronic surveillance is

l terminated and no order is issued approving the surveillance, no

information obtained or evidence derived from such surveillance shall

be received in evidence or otherwise disclosed in any trial, hearing, or

I other proceeding in or before any court, grand jury, department, office,

agency, regulatory body, legislative committee, or other authority of the

United States, a State, or political subdivision thereof, and no informa-

tion concerning any United States person acquired from such surveil-

' lance shall subsequently be used or disclosed in any other manner by

Federal officers or employees without the consent of such person,

except with the approval of the Attorney General if the information

l indicates a threat of death or serious bodily harm to any person. A

denial of the application made under this subsection may be reviewed

as provided in section 103,

I (f) Notwithstanding any other provision of this title, officers, employ-

ees, or agents of the United States are authorized in the normal course of

their official duties to conduct electronic surveillance not targeted
against the communications of any particular person or persons, under

l procedures approved by the Attorney General, solely to—

(1) test the capability of electronic equipment, if—
(A) it is not reasonable to obtain the consent of the persons

l incidentally subjected to the surveillance:

(B) the test is limited in extent and duration to that
necessary to determine the capability of the equipment;

l (C) the contents of any communication acquired are re-
tained and used only for the purpose of determining the
capability of the equipment, are disclosed only to test person-
nel, and are destroyed before or immediately upon comple-

l tion of the test; and:

(D) Provided, That the test may exceed ninety days only
with the prior approval of the Attorney General;

l (2) determine the existence and capability of electronic surveil-
lance equipment being used by persons not authorized to conduct
electronic surveillance, if —

l (A) it is not reasonable to obtain the consent of persons

incidentally subjected to the surveillance:
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(B) such electronic surveillance is limited in extent and
duration to that necessary to determine the existence and
capability of such equipment; and

(C) any information acquired by such surveillance is used
only to enforce chapter 119 of title 18, United States Code, or
section 605 of the Communications Act of 1934, or to protect
information from unauthorized surveillance; or

(3) train intelligence personnel in the use of electronic surveil-
lance equipment, if—

(A) it is not reasonable to—

(i) obtain the consent of the persons incidentally sub-
jected to the surveillance:

(ii) train persons in the course of surveillances other-
wise authorized by this title; or

(iii) train persons in the use of such equipment without
engaging in electronic surveillance;

(B) such electronic surveillance is limited in extent and
duration to that necessary to train the personnel in the use of
the equipment; and

(C) no contents of any communication acquired are re-
tained or disseminated for any purpose, but are destroyed as
soon as reasonably possible.

(g) Certifications made by the Attorney General pursuant to section
102(a) and applications made and orders granted under this title shall
be retained for a period of at least ten years from the date of the
certification or application.

USE OF INFORMATION

Sec. 106. (a) Information acquired from an electronic surveillance
conducted pursuant to this title concerning any United States person
may be used and disclosed by Federal officers and employees without
the consent of the United States person only in accordance with the
minimization procedures required by this title. No otherwise privileged
communication obtained in accordance with, or in violation of, the
provisions of this title shall lose its privileged character. No information
acquired from an electronic surveillance pursuant to this title may be
used or disclosed by Federal officers or employees except for lawful
purposes.

(b) No information acquired pursuant to this title shall be disclosed
for law enforcement purposes unless such disclosure is accompanied by
a statement that such information, or any information derived there-
from, may only be used in a criminal proceeding with the advance
authorization of the Attorney General.
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(c) Whenever the Government intends to enter into evidence or
otherwise use or disclose in any trial, hearing, or other proceeding in or
before any court, department, officer, agency, regulatory body, or other
authority of the United States, against an aggrieved person, any
information obtained or derived from an electronic surveillance of that
aggrieved person pursuant to the authority of this title, the Government
shall, prior to the trial, hearing, or other proceeding or at a reasonable
time prior to an effort to so disclose or so use that information or submit
it in evidence, notify the aggrieved person and the court or other
authority in which the information is to be disclosed or used that the
Government intends to so disclose or so use such information.

(d) Whenever any State or political subdivision thereof intends to
enter into evidence or otherwise use or disclose in any trial, hearing, or
other proceeding in or before any court, department, officer, agency,
regulatory body, or other authority of a State or a political subdivision
thereof, against an aggrieved person any information obtained or
derived from an electronic surveillance of that aggrieved person
pursuant to the authority of this title, the State or political subdivision
thereof shall notify the aggrieved person, the court or other authority in
which the information is to be disclosed or used, and the Attorney
General that the State or political subdivision thereof intends to so
disclose or so use such information.

(e} Any person against whom evidence obtained or derived from an
electronic surveillance to which he is an aggrieved person is to be, or has
been, introduced or otherwise used or disclosed in any trial, hearing, or
other proceeding in or before any court, department, officer, agency,
regulatory body, or other authority of the United States, a State, or a
political subdivision thereof, may move to suppress the evidence
obtained or derived from such electronic surveillance on the grounds
that—

(1) the information was unlawfully acquired; or
(2) the surveillance was not made in conformity with an order
of authorization or approval.
Such a motion shall be made before the trial, hearing, or other
proceeding unless there was no opportunity to make such a motion or
the person was not aware of the grounds of the motion.

(f) Whenever a court or other authority is notified pursuant to
subsection (¢) or (d). or whenever a motion is made pursuant to
subsection (e¢), or whenever any motion or request is made by an
aggrieved person pursuant to any other statute or rule of the United
States or any State before any court or other authority of the United
States or any State to discover or obtain applications or orders or other
materials relating to electronic surveillance or to discover, obtain, or

V-15
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suppress evidence or information obtained or derived from electronic
surveillance under this Act, the Uni

the motion is made before another

court in the same district as the authority, shall, notwithstanding any
other law, if the Attorney General files an affidavit under oath that
disclosure or an adversary hearing would harm the national security of
the United States, review in camera and ex parte the application, order,
and such other materials relating to the surveillance as may be necessary
to determine whether the surveillance of the 1

other materials relating to the surveillance only where such disclosure is
necessary to make an accurate determination of the legality of the
surveillance.

(g) If the United States district court bursuant to subsection (f)
determines that the surveillance was not lawfully authorized or con-
ducted, it shall, in accordance with the requirements of law, suppress
the evidence which was unlawfully obtained or derived from electronic
survei
the aggrieved person. If the court determines that the surveillance was
lawfully authorized and conducted, it shall deny the motion of the
aggrieved person except to the extent that due process requires
discovery or disclosure.

(h) Orders granting motions or requests under subsection (), deci-
sions under this section that electronic surveillance was not lawfully
authorized or conducted, and orders of the United States district court
requiring review or granting disclosure of applications, orders, or other

United States court of appeals and the Supreme Court.

(i) In circumstances involving the unintentional acquisition by an
electronic, mechanical, or other surveillance device of the contents of
any radio communication, under circumstances in which a person has a
reasonable expectation of brivacy and a warrant would be required for
law enforcement purposes, and if both the sender and all intended
recipients are located within the United States, such contents shall be
destroyed upon recognition, unless the Attorney General determines
that the contents indicate a threat of death or serious bodily harm to any
person.

() If an emergency employment of electronic surveillance is author-
ized under section 105(e) and a subsequent order approving the

26 December 1978
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of —
(1) the fact of the application:
(2) the period of the surveillance; and
(3) the fact that during the period information was or was not
obtained.
On an ex parte showing of good cause to the judge the serving of the
notice required by this subsection may be postponed or suspended for a

REPORT OF ELECTRONIC SURVEILLANCE

Sec. 107. In April of each vear, the Attorney General shall transmit
to the Administrative Office of the United States Court and to Congress
a report setting forth with respect to the preceding calendar year—

(a) the total number of applications made for orders and
extensions of orders approving electronic surveillance under this
title; and :

(b) the total number of such orders and extensions either
granted, modified, or denied.

CONGRESSIONAL OVERSIGHT

Sec. 108. (a) On a semiannual basis the Attorney General shall fully
inform the House Permanent Select Committee on Intelligence and the
Senate Select Committee on Intelligence concerning all electronjc
othing in this title shal] be deemed 1o
bility of the appropriate committees of
n such information as they may need to
carry out their respective functions and duties.

(b) On or before one vear after the effective date of this Act and on
the same day each vear for four years thereafter, the Permanent Select
Committee on Intelligence and the Senate Select Committee on Intelli-
gence shall report respectively to the House of Representatives and the
Senate, concerning the implementation of this Act. Said reports shall
include but not be limited to an analysis and recommendations

ould be (1) amended, (2) repealed. or (3)
permitted to continue jn effect without amendment.

V-17
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PENALTIES

Sec. 109. (a) OrrENsE.—A person is guilty of an offense if he
intentionally —

(1) engages in electronic surveillance under color of Jaw except
as authorized by statute; or

(2) discloses or uses information obtained under color of law by
electronic surveillance, knowing or having reason to know that the
information was obtained through electronic surveillance not au-
thorized by statute.

(b) Derense.—It is a defense to a prosecution under subsection (1)
that the defendant was a law enforcement or investigative officer
engaged in the course of his official duties and the electronic surveil-
lance was authorized by and conducted bursuant to a search warrant or
court order of a court of competent jurisdiction.

(¢) PENALTY.—An offense described in this section is punishable by 4
fine of not more than $10,000 or imprisonment for not more than five
years, or both.

(d) JurisbicTion. —There s Federal jurisdiction over an offense
under this section if the person committing the offense was an officer or
employee of the United States at the time the offense was committed.

CIVIL LIABILITY

Sec. 110. Civit. AcTion.—An aggrieved person, other than 4 foreign

(b)(1)(A). respectively, who has heen subjected to an electronic surveil-
lance or about whom information obtained by electronic surveillance of
such person has been disclosed or used in violation of section 109 shall
have a cause of action against any person who committed such violation

and shall be entitled to recover—

(a) actual damages, but not less than liquidated damages of
$1.000 or $100 per day for cach day of violation, whichever js
greater;

(b) punitive damages; and

(c) reasonable attorney’s fees and other investigation and litiga-
tion costs reasonably incurred

AUTHORIZATION DURINC TIME OF WAR

Sec. 111, Notwithstanding any other law, the President, through the
Attorney General, may authorize electronic surveillance without a court
order under this title to acquire foreign intelligence information for
period not to exceed fifteen calendar days following a declaration of
war by the Congress.

V18
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amendments to
FOREIGN ASSISTANCE ACT OF 1961
(Hughes-Ryan Amendment)

[88 Stat. 1795 Pub. L. 93-559, December 30, 1974, 22 U.S.C.A. 2422;
94 Stat. 1981, Pub. L. 96-450, October 14, 1980]

§ 2422. Intelligence activities

No funds appropriated under the authority of this chapter or any
other Act may be expended by or on behalf of the Central Intelligence
Agency for operations in foreign countries, other than activities
intended solely for obtaining necessary intelligence, unless and until the
President finds that cach such operation is important to the national
sccurity of the United States. Each such operation shall be considered a
significant anticipated intelligence activity for the purpose of section
413 of Tite 50.

VII-51
2S5 February 1988
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to alter, amend, or repeal
or repeal this Act is expressly reserved

Historical Note

Stat. 1397, known as the “Interstate Agree
ment on Detainers Act™.

rred to
70, 84

brary References

on the ninetieth day after the date of It

Historical Note

Ted to The date of its enactment, referred o gy,
70, 84  text, means Dec. 9, 1970.
Agree-

brary References
C.J.S. Statutes §§ 405, 407.
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CLASSIFIED INFORMATION PROCEDURES ACT
Pub.L. 96456, Oct. 15, 1980, 94 Stat. 2025

Definitions.

Pretrial conference.

Protective orders.

Discovery of classified information by defendants.

Notice of defendant’s intention to disclose classified information.
Procedure for cases involving classified information.
Interlocutory appeal.

Introduction of classified information.

‘?".\'9".'".“?"!".“!’

9 Security procedures.

- 10.  Identification of information related to national defense.
11, Amendments to Act. ’
12.  Attorney General guidelines.
13.  Reports to Congress.
. 14, Functions of Attorney General exercised by Deputy Attorney General

or designated Assistant Attorney General.
. 15.  Effective date.

" 16. Short title.

}

i § 1. Definitions

(@) “Classified information”, as used in this Act, means any information

« restricted data,
- Energy Act of 1954 (42 US.C. 2014(y)).

t () “National security”, as used in this Act, means the national defense
{ and foreign relations of the United States.

Historical Note

References in Text, This Act, referred to

Stat 2025, known as the *Classified Informa-
* o text, is PubL. 96456, Oct. 15, 1980, 94

tion Procedures Act”.

Notes of Decisions

L Coastitutionality
Definitions of terms

¢ Admissibility of evidence 3
3Consﬁnm‘oulity 1 “classified informa-

¢ Purpoge 2 tion™ and “national security™ as contained in
this section were not void for vagueness. U.
: S. v. Wilson, D.C.N.Y.1983, $7] F.Supp.
H 1422,
621
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Terms “classified information™ and “na-  his tnel and government’s nght 1o prote clasat
tional secunty,” as defined in this section, classified matenal in the national interest  {; that t
adequately informed defendant of the conduct S v. Wilson, D.CN.Y.1983. 571 F.Supp the U
required under this Act. and, thus, the terms 1422 :
were not unconstitutionally vague U.S. v. 3. Admissibility . wntte
Jolhfl, D.C.Md. 1981, 548 F.Supp 229. : issibility of evidence order

This Act does not undertake to create new the st
2. Purpose substantive law governing admissibility of ev,.

This Act was designed to establish proce- ~ dence. U. §. v. Wilson, C.A Tex 1984, 732 recort
dures 10 harmonize defendant’s right to ob-- F.2d 404, rehearing denied 736 F.2d 152¢, of an
tain and present exculpatory matenal upon certiorari denied 105 S.Cv. 605.

Cnn
§ 2. Pretrial conference CJs
At any time after the filing of the indictment or information, any party
may move for a pretrial conference to consider matters relating to classified Constit
information that may arise in connection with the prosecution. Following Releva
such motion, or on its own motion, the court shall promptly hold a pretrial
conference to establish the timing of requests for discovery, the provision of L. Co
notice required by section 5 of this Act, and the initiation of the procedure Thae
established by section 6 of this Act. In addition, at the pretrial conference author
the court may consider any matters which relate to classified information or discove
which may promote a fair and expeditious trial. No admission made by the camer:
defendant or by any attorney for the defendant at such a conference may be lc;:’l“
used against the defendant unless the admission is in writing and is signed '
by the defendant and by the attorney for the defendant. 2 lnR‘
arm

West's Federal Forms
Pretrial conference, see § 7411 et seq.
Library References §

Criminal Law &2632(5).
C.J.S. Criminal Law § 929.

If

§ 3. Protective orders class:

. . . rOCt

Upon motion of the United States, the court shall issue an order to zm )

protect against the disclosure of any classified information disclosed by the S c{

United States to any defendant in any criminal case in a district court of the s?;e

United States. ;

of t}

Library References ;lass

Criminal Law @627.6(1) ng.

C.).S. Criminal Law § 955(1) et seq. wrt
the

knov

proc

§ 4. Discovery of classified information by defendants e
‘nit

The court, upon a sufficient showing, may authorize the United States to .
delete specified items of classified information from documents to be made natic
available to the defendant through discovery under the Federal Rules of the 1
Criminal Procedure, to substitute a summary of the information for such has -
622
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his tnal and government’s night 10 protec
classified matenial in the national interest.
S v. Wilson, D.CN.Y.1983, 571 F.Supp
1422
3. Admissibility of evidence

This Act does not undertake to create new
substantive law governing admissibility of ev,.
dence. U. S. v. Wilson, C.A.Tex.1984, 732
F.2d 404, rchearing denied 736 F.2d 152¢,
certioran denied 105 S.Ct. 609.

indictment or information, any party
y consider matters relating to classified
tion with the prosecution. Following
he court shall promptly hold a pretnial
requests for discovery, the provision of
ct, and the initiation of the procedure
In addition, at the pretrial conference
hich relate to classified information or
tious trial. No admission made by the
defendant at such a conference may be
 admission is in writing and is signed
» for the defendant.

jeral Forms

References

>s, the court shall tssue an order to
classified information disclosed by the
crniminal case in a distnict court of the

References

ormation by defendants

1g, may authonze the United States to
ormation from documents to be made
liscovery under the Federal Rules of
summary of the information for such
22

PUB.L. 96-456—CLASSIFIED INFORMATION PROCEDURES 18 App.

§5
classified documents, or to substitute a statement admitting relevant facts
that the classified information would tend to prove. The court may permit
the United States to make a request for such authorization in the form of a
written statement to be inspected by the court alone. If the court enters an
order granting relief following such an ex parte showing. the entire text of
the statement of the United States shall be sealed and preserved in the
records of the court to be made available to the appellate court in the event

of an appeal.

Library References

Criminal Law 62627.5(1).
CJ.S Cnminal Law § 955(1) et seq.

Notes of Decisions

Constitutionslity 1
Relevancy of information 2

1. Constitutionality

This sectior. and section 6 of this Act,
authorizing a court to limit the defendant's
discovery rights following an ex parte, in
camera proceeding. did not violate US.C.A.
Const. Amend. 6. U.S. v. Jolliff, D.C.Md.
1981, 548 F.Supp. 229.

2, Relevancy of information
In prosecution charging violations of fire-
arm export laws, defendant was not denied an

opportunity to establish his good faith defense
by pretrial exclusion of certain classified in-
formation from evidence pursuant to this sec-
tion where district court specifically deter-
mined that none of classified information de-
fendant sought was relevant or material, dis-
trict court allowed defendant to present de-
fense that he was working for the United
States in &n undercover capacity in Libya.
and to call witnesses to corroborate that
claim. so long as none of classified informa-
tion determined to be irrelevant would be
disclosed. U. S. v. Wilson, C.A.Va.1983, 721
F.2d 967.

§ S. Notice of defendant’s intention to disclose classified informa-
tion

(a) Notice by defendant

If a defendant reasonably expects to disclose or to cause the disclosure of
classified information in any manner in connection with any trial or pretrial
proceeding involving the criminal prosecution of such defendant, the defend-
ant shall, within the time specified by the court or. where no time is
specified. within thirty days prior to trial, notify the attorney for the United
States and the court in writing. Such notice shall include a brief description
of the classified information. Whenever a defendant learns of additional
classified information he reasonably expects to disclose at any such proceed-
ing, he shall notify the attorney for the United States and the court in
writing as soon as possible thereafter and shall include a brief description of
the classified information. No defendant shall disclose any information

known or believed to be classified in connection with a trial or pretrial

proceeding until notice has been given under this subsection and until the

United States has been afforded a reasonable opportunity to seek a determi-

nation pursuant to the procedure set forth in section 6 of this Act, and until

the time for the United States to appeal such determination under section 7

has expired or any appeal under section 7 by the United States is decided.
623
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§5 PUB.1
(b) Failure to comply
thelfcthe dcfer?dam fails to comply with the {equirements of subsection (a) :1:2?;
¢ ourtrma)~ preclude disclosure of‘apy classified information not made the be de
subject o notlﬁcatlon and may prohibit the examination by the defendant of Ny
any witness with respect to any such information. rather
Unite
Library References (93]
Criminal Law €=627.6(1). the cc
CJ.S. Criminal Law § 955(1) et seq. provic
Notes of Decisions indict
—— defenc
n! !tuflonlllt-y 1 ) 2. Description of information
Description of information 2 ;
In prosecution of defendant. a retired A
quce Genera!l officer. on charges allegms )
1. Constitutionality misuse of_money belonging to United State. specifi
Actions taken by the district court to in. and 1ts Air Force, dcfcndanl‘s notice of h, pec
sure compliance with this section and the :1[::::;) n 10 disclose cl?rssmcd information SCCU};}
security ense was not sufficient under thi . speci
o roction st ciry 197 198 WOTCRR of e moe s,
of classified information in the custody of pcrmcaleq (bosc procedures which followeg
federal courts did not interfere with defend- ﬁ\:?:; letngl coucno‘lsl_ordcé' Angl: them was ?(
ant’s right to . .S v, s, C.A.Fla.1983, 7 ¢
Amend . U?uﬁloll;i?gef)%i&%?és?gilé F-2d 1195, ’
F.Sup?. 232. Notice rules of which defendant com. tt
_Notice requirements of this section did not  Plained required only that “brief description
violate _def_cnd:snt‘s right against compulsory of the cl?ssiﬁed information™ be provided. The o
self-incrimination under US.CA. Const. &nd nothing required him to produce his statem
:l;leﬂd. ;29 US. v. Jolliff, D.C.Mdvl98], 548 C‘:]:ll;; acll)uacl ;:cfensc prior to trial. U. S . » same ¢
SUpp. . n, R i
o Y.1983, 571 F.Supp. 1422. inform
sectior
§ 6. Procedure f involvi ified i i Ao
. ure for cases involving classified information 2
(a) Motion for hearing (1)( )
w. . - . . . N SU
Sccti;?xr:;heﬁupe;p;cxﬁed by the court for the filing of a motion under thi« disclos
sech ,“ de nited States may request the court 10 conduct a hearing to nation
¢ all determinations concerning the use, relevance, or admissibility of lassif
classyﬁed mfom_latnon that would otherwise be made during the trial or c st
}[:gtpal prxcet‘:dmg‘. Upon such a request, the court shall conduct such a count
he :r}]]g Any he{mng_he]d pursuant to this subsection (or any portion of
iy cca eanr)fg }s}pecnﬁed m.the request of the Attorney General) shall be held
! utr)rlxvera if the Attorney Genera} cemﬂe_s to the court in such petition that ”Aa.‘
Ap ic lp;rg)ceedmg may result in the disclosure of classified information hearin
ths tt? c'acf itemn of clasgﬁe_d information, the court shall set forth in wntng classx_f
sugsei?S or 1t;ldctenmnauon. Where the United States’ motion under this pretn
: 1on is filed prior to the trial or pretrial proceeding, the court shall preser
rule prior to the commencement of the relevant proceeding. may s
(b) Notice trial.
S (;(lgs Befgre ang hca_nng 1S conductgd pursuant to a request by the United (e) F
Juas utr? er Fuhscctlon’ (a), _the Umtpd Slate§ sha!l provide the defendant
y t_r;o u;.c of the classxﬁgd mformauop that 1s at 1ssue. Such notice shall
p entify the specific classified mfonpatxon at issue whenever that informa- M ,
1on previously has been made available to the defendant by the United an orc
624 affidas
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re to comply

with the requirements of subsection (a)
[ any classified information not made the
ibit the examination by the defendany of
h information.

References

f Decisions

2. Description of information

In prosecution of defendant. a retired A
Force General officer. on charges alleging
misuse of money belonging to United Staie.
and its Air Force, defendant’s notice of his
intention to disclose classified information in
his defense was not sufficient under this sec.
tion and insufficiency of the notice fatall\
permeated those procedures which followed
so that district court’s order upon them was
invalid. U. S. v. Collins, C.A.Fla. 1983, 720
F.2d 1195.

Notice rules of which defendant com.
plained required only that *‘brief description
of the classified information™ be provided,
and nothing required him to produce hi,
entire actual defense prior to trial. U. S, .
Wilson, D.C.N.Y.1983, 571 F.Supp. 1422.

ving classified information
' for hearing

urt for the filing of a motion under this
est the court to conduct a hearing to
the use, relevance, or admissibility of
therwise be made during the trial or
equest, the court shall conduct such a
t to this subsection (or any portion of
of the Attorney General) shall be held
rtifies to the court in such petition that
he disclosure of classified information.
1on. the court shall set forth in writing
re the United States” motion under this
or pretrial proceeding, the court shall
he relevant proceeding.

Notice

d pursuant to a request by the United
ted States shall provide the defendant
ion that is at issue. Such notice shall
ation at issue whenever that informa-
able to the defendant by the United
24
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§6
States.  When the United States has not previously made the information
available to the defendant in connection with the case, the information may
be described by generic category, in such form as the court may approve,
rather than by identification of the specific information of concern to the
United States.

(2) Whenever the United States requests a hearing under subsection (a).
the court, upon request of the defendant, may order the United States to
provide the defendant, prior to trial, such details as to the portion of the
indictment or information at issue in the hearing as are needed to give the
defendant fair notice to prepare for the hearing.

(c) Alternative procedure for disclosure of classified Information

(1) Upon any determination by the court authorizing the disclosure of
specific classified information under the procedures established by this
section, the United States may move that, in lieu of the disclosure of such
specific classified information. the court order—

(A) the substitution for such classified information of a statement

admitting relevant facts that the specific classified information would
tend to prove; or

(B) the substitution for such classified information of a summary of
the specific classified information.

The court shall grant such a motion of the United States if it finds that the
statement or summary will provide the defendant with substantially the
same ability to make his defense as would disclosure of the specific classified
information. The court shall hold a hearing on any motion under this
section. Any such hearing shall be held in camera at the request of the
Attorney General.

(2) The United States may, in connection with a motion under paragraph
(1), submit to the court an affidavit of the Attorney General certifying that
disclosure of classified information would cause identifiable damage to the
national security of the United States and explaining the basis for the
classification of such information. If so requested by the United States, the
court shall examine such affidavit in camera and ex parte.

(d) Sealing of records of in camera hearings

If at the close of an in camera hearing under this Act (or any portion of a
hearing under this Act that is held in camera) the court determines that the
classified information at issue may not be disclosed or elicited at the trial or
pretrial proceeding, the record of such in camera hearing shall be sealed and
preserved by the court for use in the event of an appeal. The defendant
may seek reconsideration of the court’s determination prior to or duning
tnal.

(e) Prohibition on disclosure of classified information by defendant, relief for
defendant when United States opposes disclosure

(1) Whenever the court denies a motion by the United States that it issue
an order under subsection (c) and the United States files with the court an
affidavit of the Attorney General objecting to disclosure of the classified

625
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. . . . taken
information at issue, the court shall order that the defendant not disclose o shall
cause the disclosure of such information. during
(2) Whenever a defendant is prevented by an order under paragraph (1) and tk
from disclosing or causing the disclosure of classified information, the couny days ¢
shall dismiss the indictment or information; except that, when the court other
determines that the interests of justice would not be served by dismissal of (3) sh:
the indictment or information, the court shall order such other action, ip may <
lieu of dismissing the indictment or information, as the court determines is decisic
appropriate.  Such action may include, but need not be limited to— defend
(A) dismissing specified counts of the indictment or information as erm
(B) finding against the United States on any issue as to which the during

excluded classified information relates: or
(O) striking or precluding all or part of the testimony of a witness Cri
imi

An order under this paragraph shall not 1ake effect until the court ha, CcIls
afforded the United States an opportunity to appeal such order under

section 7, and thereafter to withdraw its objection to the disclosure of the

classified information at issue.

1. Rip

Issue

() Reciprocity governir

Whenever the court determines pursuant to subsection (a) that classified »as fun

information may be disclosed in connection with a trial or pretrial proceed-
ing. the court shall, unless the interests of fairness do not so require, order § 8
the United States to provide the defendant with the information it expects to ¢
use to rebut the classified information. The court may place the United

States under a continuing duty to disclose such rebuttal information. If the ,

United States fails to comply with its obligation under this subsection, the Writ
court may exclude any evidence not made the subject of a required

may b
disclosure and may prohibit the examination by the United States of any
witness with respect to such information.
Historical Note The
References in Text. This Act, referred to 1980, 94 Stat 2025, known as the “Classified m?:;on
in subsec. (d), is Pub.L. 96456, Oct. 15, Information Procedures Act". eV en
admiss
Library References excisio:
Criminal Law 6=627.8(1) the wh
C.JS. Crimma! Law § 955(1) et seq.
7 Dun
§ 7. Interlocutory appeal United
(@) An interlocutory appeal by the United States taken before or after the the Wi
defendant has been placed in Jjeopardy shall lie to a court of appeals from a ildf_mSSl
decision or order of a district court in a criminal case authorizing the action
disclosure of classified information, 1mposing sanctions for nondisclosure of against
classified information, or refusing a protective order sought by the United include
States to prevent the disclosure of classified information. witness
() An appeal taken pursuant to this section either before or during trial ?cfen}?z
shall be expedited by the court of appeals. Prior 1o trial, an appeal shall be ton he
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order that the defendant not disclose o
1ation.

vented by an order under paragraph (1)
osure of classified information, the courn
ormation; except that, when the coun
ice would not be served by dismissal of
court shall order such other action, i
~information, as the court determines is
iclude, but need not be limited to—
ints of the indictment or information

ed States on any issue as to which the
relates; or

I or part of the testimony of a witnes,

all not take effect until the court ha
portunity to appeal such order unde;
W its objection to the disclosure of the

eciprocity

ursuant to subsection (a) that classified
inection with a trial or pretrial proceed-
ests of fairness do not so require, order
'ndant with the information it expects to
ion. The court may place the United
sclose such rebuttal information. If the
its obligation under this subsection, the
not made the subject of a required
amination by the United States of any
ation.

-ical Note

» 198G, 94 Stat. 2025, known as the “Classified
Information Procedures Act™.

References

 United States taken before or after the
ly shall lie to a court of appeals from a
r in a criminal case authorizing the
mposing sanctions for nondisclosure of
protective order sought by the United
lassified information.

his section either before or during trial
peals. Prior to trial, an appeal shall be
526
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§8
taken within ten days after the decision or order appealed from and the tnal
shall not commence until the appeal is resolved. If an appeal is taken
during tnal, the trial court shall adjourn the trial until the appeal is resolved
and the court of appeals (1) shall hear argument on such appeal within four
days of the adjournment of the trial, (2) may dispense with written briefs
other than the supporting materials previously submitted to the trial court.
(3) shall render its decision within four days of argument on appeal, and (4)
may dispense with the issuance of a written opinion in rendering its
decision. Such appeal and decision shall not .affect the right of the
defendant, in a subsequent appeal from a judgment of conviction, to claim
as error reversal by the trial court on remand of a ruling appealed from
during tnal.

Library References

Criminal Law €=627.8(5).
C.J.S. Criminal Law § 955(1) et seq.

Notes of Decisions

review, where the government had not yet
taken an appeal. U.S. v. Joliiff, D.C.Md.
1981, 548 F.Supp. 229.

1. Ripeness

Issue whether this section granting the
government the right to a unilateral appeal
was fundamentally unfair was not ripe for

§ 8. Introduction of classified information

(a) Classlfication status

Writings, recordings, and photographs containing classified information
may be admitted into evidence without change in their classification status.

(b) Precautions by court

The court, in order to prevent unnecessary disclosure of classified infor-
mation involved in any criminal proceeding, may order admission into
evidence of only part of a writing, recording, or photograph, or may order
admission into evidence of the whole writing, recording, or photograph with
excision of some or all of the classified information contained therein, unless
the whole ought in fairness be considered.

(c) Taking of testimony

During the examination of a witness in any criminal proceeding, the
United States may object to any question or line of inquiry that may require
the witness to disclose classified information not previously found to be
admissible. Following such an objection, the court shall take such suitable
action to determine whether the response is admissible as will safeguard
against the compromise of any classified information. Such action may
include requiring the United States to provide the court with a proffer of the
witness' response to the question or line of inquiry and requiring the
defendant to provide the court with a proffer of the nature of the informa-
tion he seeks to elicit.
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Library References 3. Se
Crminal Law 82663, 667(1). coedir g -
CJS Cnminal Law §§ 1033, 1035 et seq pon he
ing the
classifiec
quanex
§ 9. Security procedures officer a
cy - The «
() Within one hundred and twenty days of the date of the enactment of the Fed
this Act, the Chief Justice of the United States, in consultation with the mined 1!
Attorney General, the Director of Central Intelligence, and the Secretary of the cou:
Defense, shall prescribe rules establishing procedures for the protection :'}"‘d;'xf
against unauthorized disclosure of any classified information in the custody _;d a
of the United States district courts, courts of appeal, or Supreme Court. volved
Such rules, and any changes in such rules, shall be submitted to the nate th:
appropriate committees of Congress and shall become effective forty-five Goverr:
days after such submission. f::'::
() Until such time as rules under subsection (a) first become effective, the pron
the Federal courts shall in each case involving classified information adopt The :
procedures to protect against the unauthorized disclosure of such informa- :?g;
tion.
shall oc
. . 8 of the
Historical Note court s
References in Text. The date of the enact-  custody of the court, the court shall designate ';: th [h_
ment of this Act, referred to in subsec. (a), & court security officer. The Attorney Gen. the irs:
means Oct. 15, 1980. eral or the Department of Justice Security s"d: o
Officer, with the concurrence of the head of protect
SECY_:SIIE'D ;S%SES‘?ESTO E:JQE the agency or agencies from which the classi- class :;"
6. 94 STAT 2025 BY TME fied information originates, or their represent. tion b
CHIEI; JUSTICE ‘OF TH'E UNITED atives, shall recommend to the court persons ner Wi
STATES FOR THE PROTECTION OF  Qualified to serve as court security officer. R or
CLASSIFIED INFORMATION The court security officer shall be selected ng of
2 ™ { th oce from among those persons so recommended ?::f‘:h
. Purpose. e purpose of these proce- ) )
dures is 1o meet the requirements of Section ~The court security officer shall be an ind:- 4 |
9%8) of the Classified Information Procedures ~ vidual with demonstrated competence in se- No pe
Act of 1980, Pub.L. 96456, 94 Stat. 2025, curity matters, and shall, prior to designation, nated §
which in pertinent part provides that: have been certified to the court in writing by 10 an+
“. . . [T]he Chief Justice of the United the Department of Justice Security Officer ac the co
States. in consultation with the Attorney cleared for the level and category of classified secun:
General, the Director of Central Intelli- ‘"fO”T""O" that will be involved. The coun Jess 8-
gence, and the Secretary of Defense. shall  Secunity officer may be an employee of the for th
prescribe rules establishing procedures for Executive Branch of the Government detailed A sect
the protection against unauthorized disclo- 10 the court for this purpose. Ome or more not re.
sure of any classified information in the altermate courl secunty officers. who have vides
custody of the United States district courts,  been recommended and cleared in the manner ohe ¢
courts of appeal. or Supreme Court specified above. may be designated by the -
court as required n_Thf
Tl_xcs_t procedures apply in all proceedings in The court security officer shall be respon- ?heh;_
criminal cases involving classified informa-  sible to the court for document, physical. qui.’r'
tion, and appeals therefrom, before the Unit- personnel and communications security, and perse:
ed States distnct courts, the courts of appeal shall take measures rca_sonab]y necessary o Ju‘!l.‘v
and the Supreme Court. fulfill these responsibilities. The court secun- maks
2. Court Security Officer. In any pro- ty officer shall notify the court and the De- secur
ceeding in a criminal case or appeal there-  partment of Justice Security Officer of any clearz
from in which classified information is with-  actual, attempted, or potential violation of Brar.:
in, or reasonably expected to be within, the  security procedures. classs
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eferences

days of the date of the enactment of
ited States, in consultation with the
tral Intelligence, and the Secretary of
shing procedures for the protection
' classified information in the custody
courts of appeal, or Supreme Court.
ch rules, shall be submitted to the
and shall become effective forty-five

subsection (a) first become effective,
involving classified information adopt
uthorized disclosure of such informa.

~al Note

custody of the court, the court shall designate
a court securnity officer. The Attorney Gen-
eral or the Department of Justice Security
Officer, with the concurrence of the head of
the agency or agencies from which the classi-
fied information originates, or their represent-
atives, shall recommend to the court persons
qualified to serve as court security officer.
The court security officer shall be selected
from among those persons so recommended

The court secunty officer shall be an ind:
vidual with demonstrated competence in se-
curity matters. and shall, prior to designation.
have been certified to the court in writing by
the Department of Justice Secunty Officer as
cleared for the level and category of classified
information that will be involved. The coun
security officer may be an employee of the
Executive Branch of the Government detailed
to the court for this purpose. One or more
alternate court security officers, who have
been recommended and cleared in the mannet
specified above. may be designated by the
court as required

The court secunity officer shall be respon:
sible to the court for document, physical.
personnel and communications security, and
shall take measures reasonably necessary to
fulfill these responsibilities.  The court secun-
ty officer shall notify the court and the De-
partment of Justice Security Officer of any
actual, attempled. or potential violation of
security procedures.
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3. Secure Quarters. Any in camerg pro-
ceeding—including a pretrial conference, mo-
tion hearing. or appcliate heanng—concern-
ing the use. relevance. or admissibility of
classified information. shall be held 1n secure
quarters recommended by the court security
officer and approved by the court.

The secure quarters shall be located within
the Federal courthouse, unless it is deter-
mined that none of the quarters available in
the courthouse meets, or can reasonably be
made equivalent 10, security requirements of
the Executive Branch applicable to the level
and category of classified information in-
volved. In that event, the court shall desig-
nate the facilities of another United States
Government agency. recommended by the
court security officer, which is located within
the vicinity of the courthouse, as the site of
the proceedings

The court security officer shall make neces-
sary arrangements to ensure that the applica-
ble Executive Branch standards are met and
shall conduct or arrange for such inspection
of the quarters as may be necessary. The
court security officer shall, in consultation
with the United States Marshal, arrange for
the installation of security devices and take
such other measures as may be necessary to
protect against any unauthorized access to
classified information. All of the aforemen-
tioned activity shall be conducted in 2 man-
ner which does not interfere with the orderly
proceedings of the court. Prior to any hear-
ing or other proceeding, the court security
officer shall certify in writing to the ocourt
that the quarters are secure.

4. Personnel Security-—Court Personnel.
No person appointed by the court or desig-
nated for service therein shall be given access
to any classified information in the custody of
the court, unless such person has received a
security clearance as provided herein and un-
less access to such information is necessary
for the performance of an official function.
A security clearance for justices and judges is
not required. but such clearance shall be pro-
vided upon the request of any judicial officer
who desires 1¢ be cleared

The court shall inform the count secunty
officer or the attorney for the government of
the names of court personnel who may re-
quire access to classified information. That
person shall then notify the Depaniment of
Justice Security Officer, who shall promptly
make arrangements 10 obtain any necessary
security clearances and shall approve such
clearances under standards of the Executive
Branch applicable to the level and category of
classified information involved. The Depart-

ment of Justice Secunty Officer shall advise
the court in wnting when the necessary secur-
ity cleaances have been ohained

If secunty clearances cannot be obtained
promptly. personnel in the Executive Branch
having the necessary clearances may be tem-
poranly assigned to assist the court. If a
proceeding is required to be recorded and an
officia! court reporter having the necessary
secunity clearance is unavailable, the court
may request the court security officer or the

~ attorney for the government to heve a cleared

reporter from the Executive Branch designat-
ed 10 act as reporter in the proceedings. The
reponter so designated shall take the oath of
office as prescribed by 28 US.C. § 753(a).

Justices, judges and cleared court personnel
shall not disclose classified informatior to
anvone who does not have a security clear-
ance and who does not require the informa-
tion m the discharge of an official function
However, nothing contained in these proce-
dures shall preclude a judge from discharging
his official duties, including giving appropri-
ate instructions to the jury.

Any problem of security involving cour
personnel or persons acting for the court shall
be referred to the court for appropnate ac-
tion

5. Persons Acting for the Defendant.
The government may obtain information by
any lawful means concerning the trustworthi-
ness of persons associated with the defensc
and may bring such information to the atten-
tion of the court for the court’s consideration
in framing an appropriate protective order
pursuant to Section 3 of the Act.

6. Jury. Nothing contained in these pro-
cedures shall be construed to require an in-
vesugation or security clearance of the mem-
bers of the jury or interfere with the functions
of 2 yury, including access to classified infor-
manor introduced as evidence in the trial of a
case

After a verdict has been rendered by a jury.
the tnial judge should consider a government
request for a cautionary instruction to jurors
regz-Zing the release or disclosure of classi-
fied :nformation contained 1n documents they
have reviewed during the tnal

7. Custody and Storage of Classified Ma-
terials.

a  Materials Covered. These secunty
procedures apply to all papers, documents.
motions. pleadings, bricfs. notes, records of
statements involving classified information,
notes relating to classified information taken
dunng in camera proceedings, orders. affida-
vits. transcripts, untranscribed notes of a

1BUSCA §§ 412110 Enc—22 629
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court reporter. magnetic recordings. or any
other submissions or records which contamn
classified information as the term 18 defined 1n
Section 1(a) of the Act. and which are in the
custody of the court  This includes, but 1
not himited to (1) any motion made in con-
nection with a pretnal conference held pursu-
ant to Section 2 of the Act, (2) written state-
ments submitted by the United States pursu-
ant to Section 4 of the Act, (3) any wnitten
statemnent or written notice submitted to the
court by the defendant pursuant to Section
S(a) of the Act, (4) any petition or wriften
motion made pursuant to Section 6 of the
Act, (5) any description of, or reference to,
classified information contained n papers
filed in an appeal. pursuant to Section 7 of
the Act and (6} any wnitten statement provid-
ed by the Untied States or by the defendant
pursuant to Section 8(c) of the Act.

b. Safekeeping. Classified information
submitted to the court shall be placed in the
custody of the court security officer who shall
be responsible for its safekeeping. When not
in use. the court secunty officer shall store all
classified materials in a safe or safe-type steel
file container with built-in, dial-type, three
position, changeable combinations which con-
form to the General Services Administration
standards for secunty containers. Classified
information shall be segregated from other
information unrelated to the case at hand by
securing it in a separate security container.
If the court does not possess a storage con-
tainer which meets the required standards,
the necessary storage container or containers
are to be supplied to the court on a tempo-
rary basis by the appropriate Eaecutive
Branch agency as determined by the Depart-
ment of Justice Security Officer. Only the
court secunty officer and alternate court se-
cunty officer(s) shall have access to the com-
bination and the contents of the container
unless the coun, after consultation with the
security officer, determines that a cleared per-
son other than the cournt security officer may
also have access

For other than temporary storage (e.g.
brief court recess). the court secunty officer
shall insure that the storage area in which
these containers shall be located meets Execu-
tive Branch standards applicable to the level
and category of classified information in-
volved. The secure storage area may be lo-
cated within either the Federal courthouse or
the facilities of another United States Govern-
ment agency.

¢. Transmittal of Classified Information.
During the pendency of a trial or appeal,
classified materials stored in the facilities of
another United States Government agency

e
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shall be transmitted in the mannet prescribeg
by the Executive Branch secunity regulation.
apphicable to the level and category of clay.,
fied information involved A trust Teceip:
shall accompany all classified matenals tran,
mitied and shall be signed by the recipien:
and returned to the court secunty officer

8. Operating Routine.

8. Access to Court Records. Count per.
sonnel shall have access to court records onl,
as authorized. Access to classified informa
tion by court personnel shall be limited to the
mimimum number of cleared persons neced
sary for operating purposes  Access include
presence at an in camera hearing or any othe:
proceeding during which classified informa
tion may be disclosed.  Arrangements for
access 1o classified information in the custod,
of the court by court personnel and pervon.
acting for the defense shall be approved in
advance by the court, which may issuc o
protective order concerning such access

Except as otherwise authorized by a prote .
tive order, persons acting for the defendan
will not be given custody of classified infor-
mation provided by the government. They
may, at the discretion of the coun, be afford.
ed access to classified information provided
by the government in secure quarters which
have been approved in accordance with § 3
of these procedures, but such classified infor-
mation shall remain in the control of the
court security officer.

b. Telephone Security. Classified infor-
mation shall not be discussed over standard
commercial telephone instruments or office
intercommunication systems.

c. Disposal of Classified Material. The
count security officer shall be responsibie for
the secure disposal of all classified matenals
which are not otherwise required to be re-
tained.

9. Records Security.

a. CQClassification Markings. The coun
secunty officer. after consultation with the
attormney for the government, shall be respon
sible for the marking of all court documents
containing classified information with the ap
propniate level of classification and for ind:-
cating thereon any special access controls that
also appear on the face of the document from
which the classified information was obtained
or that are otherwise apphicable.

Every document filed by the defendant 1n
the case shall be filed under seal and prompt-
ly turned over to the court security officer
The count security officer shall promptly ex-
amine the document and, in consultation with
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shall be transmitted in the manner prescribed
by the Eaecutine Branch secunty regulation.

applicable to the level and category of clavy
¢ fied information nvolved. A trust recap
s shall accompany all classified materials tran,.
- mitted and shall be signed by the recipien:
- and returned to the court secunty officer
. 8. Operating Routine.
n a. Access to Court Records. Cour per.
¢ sonnel shall have access to court records only
n  a« authorized  Access to classified informs.
n  tion by court personne! shall be limited to the
e  minimum number of cleared persons neces.
. sary for operating purposes. Access includes
-y presence at an in camera hearing or any other
f  proceeding during which classified informa.
i-  tion may be disclosed.  Arrangements for
1 sccess to classified information in the custody

of the coun by court personnel and persons
n  acting for the defense shall be approved in
c advance by the court, which may issue a
1]  protective order concerning such sccess.
ot Except as otherwise authorized by a protec-
1l tive order. persons acting for the defendan:
¢l will not be given custody of classified infor-
€ mation provided by the government. They
N may, at the discretion of the court, be afford
N ed access to classified information provided
ed by the government in secure quarters which
€T have been approved in accordance with § 3
DY of these procedures, but such classified infor-
. mation shall remain in the control of the
T' court security officer.
; b. Telephone Security. Classified infor-
o. mation shall not be discussed over standard
ve commercial telephone instruments or office
M.  INtercommunication systems.
he c. Disposal of Classified Material. The
s¢-  court security officer shall be responsible for
M- the secure disposal of all classified materials
eT  which are not otherwise required to be re-
he  tained
. 9. Records Security.

a. CQlassification Markings. The coun
g. secunty officer, after consuliation with the
er  attorney for the gosernment. shall be respon-
i sible for the marking of all count documents
-u.  containing classified information with the ap-
vel  propriate level of classification and for ind
in.  cating thereon any special access controls that
Jo-  also appear on the face of the document f'rom
or  which the classified information was obtained
m. or that are otherwise applicable.

Every document filed by the defendant in
on. the case shall be filed under seal and prompt-
sal.  ly turned over to the court security officer

of The cournt security officer shall promptly ex-
ncy  amine the document and, in consultation with
630
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the attorney for the government o1 represent-
ative of the appropriate agency, determne
whether 1t contans classified information  1If
1t is determined that the document does con-
tain classified information, the court security
officer shall ensure that it is marked with the
appropniate classification marking. If it is
determined that the document does not con-
tain classified information, it shall be un-
sealed and placed in the public record. Upon
the request of the government, the court may
direct that any document containing classified
information shall thereafter be protected in
accordance with § 7 of these procedures.

b. Accountability System. The court se-
curity officer shall be responsible for the es-
tablishment and maintenance of a control and
accountability system for all classified infor-
mation received by or transmitted from the
court.

10. Transmittal of the Record on Appeal.
The record on appeal, or any portion thereof,
which contains classified information shall be
transmitted to the court of appeals or to the
Supreme Court in the manner specified in
§ 7(c) of these procedures.

11. Final Disposition. Within a reason-
able time after all proceedings in the case
have been concluded, including appeals, the
court shall release to the court security officer
all materials containing classified information.
The court security officer shall then transmit
them to the Department of Justice Security
Officer who shall consult with the originating
agency to determine the appropriate disposi-
tion of such materials. Upon the motion of
the government, the court may order the
return of the classified documents and mateni-
ails to the department or agency which ongi-

011/12/01 : CIA-RD
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§10
nated them  The matenals shall be transmat-
ted in the manner specificd in § o) of these
pracedures and shall be accompanied by the
appropriate accountability records required
by § 9(b) of these procedures

12. Expenses. Expenses of the Unned
States Government which anse 1n connection
with the implementation of these procedures
shall be borne by the Department of Justice
or other appropriate Executive Branch agen-
cy. .

13. Interpretation. Any question con-
cerning the interpretation of any secunty re-
quirement contained in thesc procedures shall
be resolved by the court in consultation with
the Department of Justice Security Officer
and the appropriate Executive Branch agency
security officer.

14. Term. These procedures shall remain
in effect until modified in writing by The
Chief Justice after consultation with the At-
torney General of the United States, the Di-
rector of Central Intelligence, and the Secre-
tary of Defense

15. Effective Date. These procedures
shall become effective forty-five days after the
date of submission to the appropriate Con-
gressional Committees, as required by the
Act.

Issued this 12th day of February, 1981,
after taking into account the views of the
Attorney General of the United States, the
Director of Central Intelligence, and the Sec-
retary of Defense, as required by law.

/s/WARREN E. BURGER
Chief Justice of the
United Siates

Library References

Criminal Law &633(1).
C.JS. Criminal Law § 961.

§ 10. Identification of information related to national defense

P90G00152R001202400014-6

In any prosecution in which the United States must establish that
material relates to the national defense or constitutes classified information,
the United States shall notify the defendant. within the time before trial
specified by the court, of the portions of the matenal that it reasonably
expects to rely upon to establish the national defense or classified informa-
tion element of the offense.

Library References

Criminal Law 6&=627.6(1).
C.J.S. Cniminal Law § 955(1) et seq.
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§ 11. Amendments to Act Sena
on t

Sections 1 through 10 of this Act may be amended as provided in section

. ¢ wher

2076, Title 28, United States Code. sectis
Historical Note (]

References in Text. This Act, referred to 94 Stat. 2025, known as the “Classified Infor. Con;

in catchline, is Pub.L. 96-456, Oct. 15, 1980, mation Procedures Act™. inclu
Act

Library References repo:

Statutes =129,
C.1S. Swatutes §§ 150, 243.

Ref
in su’

§ 12. Attorney General guidelines
(8) Within one hundred and eighty days of enactment of this Act, the At
Attorney General shall issue guidelines specifying the factors to be used by CJ

the Department of Justice in rendering a decision whether to prosecute a
violation of Federal law in which, in the Judgment of the Attorney General,
there is a possibility that classified information will be revealed. Such § 1
guidelines shall be transmitted to the appropriate committees of Congress.

(b) When the Department of Justice decides not to prosecute a violation

of Federal law pursuant to subsection (a), an appropnate official of the Th
Department of Justice shall prepare written findings detailing the reasons gerc
for the decision not to prosecute. The findings shall include— b:gi
(1) the intelligence information which the Department of Justice
officials believe might be disclosed,
(2) the purpose for which the information might be disclosed, Ref

(3) the probability that the information would be disclosed, and in tex

) the possible consequences such disclosure would have on the
national security.

At
Historical Note CcJ
References in Text. The enactment of this
Act, referred to in subsec. (a), means Oct. 15,
1980. § 1
Library References Tt
enact
Attorney General 7. ind
CJS. Attorney General §§ 8, 10 10 14. 1c
§ 13. Reports to Congress in't(::
. . . .. . . . Stat. 2
(@) Consistent with applicable authorities and duties, including those tion P
conferred by the Constitution upon the executive and legislative branches,
the Attorney General shall report orally or in writing semiannually to the
Permanent Select Committee on Intelligence of the United States House of Stat
Representatives, the Select Committee on Intelligence of the United States cJ

632

Declassified in Part - Sanitized Copy Approved for Release 2011/12/01 : CIA-RDP90G00152R001202400014-6



aay Declassified in Pa
ATRERTEE T

Py

APPENDIX

v be amended as provided in section

Note

4 Stat. 2025, known as the “Classified Infor.
hation Procedures Act™.

erences
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lays of enactment of this Act, the
specifying the factors to be used by
a decision whether to prosecute a
judgment of the Attorney General,
ormation will be revealed. Such
propriate committees of Congress.

lecides not to prosecute a violation
{a), an appropriate official of the
tten findings detailing the reasons
findings shall include—

which the Department of Justice
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PUB.L. 96-456—CLASSIFIED INFORMATION PROCEDURES 18 App.

§$15
Senate, and the chairmen and ranking minority members of the Committees
on the Judiciary of the Senate and House of Representatives on all cases

where a decision not to prosecute a violation of Federal law pursuant to
section 12(a) has been made.

(®) The Attorney General shall deliver to the appropriate committees of
Congress a report concerning the operation and effectiveness of this Act and
including suggested amendments 1o this Act. For the first three years this

Act is in effect, there shall be a report each year. After three years, such
reports shall be delivered as necessary.

Historical Note

References In Text. This Act, referred to 1980, 94 Stat. 2025, known as the “Classified
in subsec. (b), is Pub.L. 96-456, Oct. 15, Information Procedures Act”.

Library References

Atiomney General =6, 7.
CJS. Attorney General §§ 7 to 15.

§ 14. Functions of Attorney General exercised by Deputy Attor-
ney General or designated Assistant Attorney General

The functions and duties of the Attorney General under this Act may be
exercised by the Deputy Attorney General or by an Assistant Attorney

General designated by the Attorney General for such purpose and may not
be delegated to any other official.

Historical Note

References in Text. This Act, referred to Stat. 2025, known as the “Classified Informa-
in text, is Pub.L. 96-456, Oct. 15, 1980, 94 tion Procedures Act®.

Library References
Attorney General &6,
C.J.S. Attomney General §§ 7 10 15.

§ 15. Effective date

The provisions of this Act shall become effective upon the date of the
enactment of this Act, but shall not apply to any prosecution in which an
indictment or information was filed before such date.

Historical Note

References in Text. This Act, referred to The date of the enactment of this Act,
in text, is Pub.L. 96456, Oct. 15, 1980, 94 referred to in text, means Oct. 15, 1980.
Stat. 2025, known as the “Classified Informa-
tion Procedures Act™.

Library References
Statutes €=255.
C.JS. Statutes §§ 405, 407.
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)5 P.2d S0
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nOlOR was prop-
nt of Interitat
2. An Vi 1#
tned on pending
tival inie feders!
Conn ) 198 771

rstate Agrecment
My to defendant
defendan! was in
Test warrant for
v any indictment.
.S v. Bottoma,
9

TITLE 18—APPLENDIX 12

Lipon receipt of proper reques: for dispostion
under Article 111 of this section which prescnbes
procedure by which prisonzs spainat whom de
tamnct has been lodged ma2y demand a speedy
disposinion of outstanding charges. receiving statc
must bring prisoner to tna’ within 180 days
State v Revnolds, 1983 355 N W 2d 91 21k Neb
783

66. Dismissal of indictment—Generally

Fact tha! defendant was housed overmght n
local jail facihity near federa! counthouse following
hic appearance in federal court. rather than re-
tumed 10 his onginal place of incarceration, was a
violation of this section, but that violation did not
mandate dismissa! of inditment  US . Roy.
D C.Conn 1984, 897 F.Supp 1210

72. Waiver .

Where defendant was informed of his night to
remain in custody of United States unti) tral. but.
apparently desinng to return 1c state cusiody to
continue serving his stale sentence. defendant ex-
phaly waved hiv nghte 1o reman in federal
custody. defendant wained any defense he had
that United States had violzted Anucle 111 of the
Interstatc Agreement on Dewainers Act (18 US.C
A.Apr) by returmng him teo the custody of the
state after a detainer had beer. filed and temporary
custody  secured. but before tnal on federal
charges  US. v. Rossetti. C AL (Mass.) 1985,
70k F.2d 12

Defendant waived his nght to assert alleged
violation of Interstate Agreement on Detainers
where he failed to raise tssue of violation at time
of his plea or at time of his sentence.  People .
Crossen. N Y.Sup.1985. 485 N.Y.S.2d 189,

CLASSIFIED INFORMATION PROCEDURES ACT

Pub L 96-45G. Oct
& 3. Protective orders

Notes of Decisions

1. Constitutionslity

Clawified information which defendants sought
to discorer was not relevant o determination of
guitht or annovence of defendants. was not helpful

O, 19RO, 93 Stat

2027

10 defense and was not essential ta farr determina
uon of the cause sand. therefore, the defendant
dur pricess nghts were not violated when divtrict
count granted protectine order against dicovery of
classificd information U'S v Pringle. C A Maw
Jund. 781 F 2d 419, on remand 607 F. Supp 108

§ 5. Notice of defendant’s intention to disclose classified information

Notes of Decisions
Admissibility of evidence 3

1. Constitutionalits

Preinis! nonfication requirements of thiv sed
tion. by which a defendant whe antends 1o discios
clasuficd information i required 1o gine wniter.
notice of his intention 1o the court and the Unned
States attarney before tnal with a brie! deseription:
of information 1mvolved. » not constitutionath
mfirm US v Wibson, CANY.10x3, 75G F 2d
7

2. Description of information

US + Collins. 720 F.2d 1195 [main volumc}
on remand 602 F Supp 301

3. Admissibility of evidence

District court conducting heanng under Class-
fied Information Procedures Act 1o determine use,
relevance. or admissibihity of classified information
* not empowcied by aither the Act or judinial
precedent 10 eaclude clasafied evidence that s
refevant 16 accused’s defense on ground that pre-
vention, of harm te national secunty outwesghs
sccused’s necd since the Act protects nght of
accused te ntroduce relevant clawified informa
uoti v his defense where no effective alternative i
available and leaves to the eaccutive the ulimate
decivion whether 1o expose classified material sub-
ject 1o sanctions the Act mandates  US v
Smith. C A Va 1984, 750 F.2d 1215

§ 6. Procedure for cases involving classified information

Notes of Decisions

Constitutionality 1
Disclosure 3
Relevancy of evidence 2

1. Constitutionality

On equal protection attach. provision of Classs-
fied Information Procedures Act authonizing sub-
stitution. of an admission or summary in heu of
specific classified information sought 10 be ntroe-
duced by defendant was tested under the ratonal
relation. rather than the stnict-scrutiny. test. and
Congress” desire to curb use of classified informa-
tion a« a tool for “greymail” was jegitimate gos-
ermnmental interest. precluding finding of equal
protection violation  U.S. v. Collins. D.C Fla
1985, 603 F.Supp 301

2. Relevancy of evidence

In determinming that classified information was
relevant to defense of charges of violaung Espio-
nage Act. district court did not err in applying
traditional relevancy test. U.S. . Smuth, C.A Va
1984, 750 F.2d 1215,

3. Disclosure

In prosecution for attempted murder. cnminal
solicitanion.. obstruction of justice. tampering with
witnesses, and retahating against witnesses. de
fendant was properly preciuded from proving in
detail hus alieged participation n certain classified
intelligence and countenntelligence acuvities of
the United States following chistnct court’s con-
duct of 1n camera hearing at government’s request
pursuant to this section. U.S . Wilson. CAN
Y.1984, 750 F.2d 7.

INDEX
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Cite as 586 F.Supp. 1011 (1983)

relevant evidence. The District Court, Ed-

hen, ac. S The government has carried its burden Ward Weinfeld, J., held that classified in-
, Baker ¥ here. Assuming, as we have, that there fOrmation pertaining to defendant's intelli-
on with was such a remark as “I'd hang him”, we gence activities and his relationship to al-
Rousse] conclude that it was not made with any leged assassination target was not relevant
signing intention of influencing juror Baker and or matgr.ial to issugs qf intent and mgtiva-
cusSsion, that it did not in any way influence his vote ~ tion arising under indictment; thus, infor-
to sign to convict the defendant. The court is con- Mation was not admissible.
S, vinced, beyond a reasonable doubt, that Order in accordance with opinion.
to sign tS‘uperintendcn't Roussel's remark had no See also, D.C., 571 F.Supp. 1417, 1422,
or mis- lnflpcr?ce on juror Baker and caused N0 ) .C. 565 F.Supp. 1416.
prejudice whatsoever to the defendant, Mi-
' least chael O’Keefe. 1. Records &=31
. WO cpn .
rty ui;i Since we find the prejudicial effect of the Under Classxf.led In.formfatl(;)n hPrf(?ce-
remark to be nil, we have no occasion to dures ACt‘. court 'S.to disregard the . ?Ct
i reconsider our earlier denial of defendant’s that cert.zun mz.iterml may. ,be classified
the .dx- motion for new trial on grounds of preju- when rulmg'or? its admissibility; Act dOffs
Iperior dice which would have been avoided by a flot alter existing su}n(.ia.r(.is for determin-
‘ments change of venue. : ing relevance or a(?mISS.lblllt‘\j and both d(?c- A
ading. N . N 1, umentary and testimonial ev:denc.e Cont.;urr 3
same D'efcnddnt $ motion for new trial must be ing classified matter may be admitted if in 4
ff-the- denied. conformity with Federal Rules of Evidence. : ' .
efend- So ordered. Classified Information Procedures Act, § 1 : £
tional- et seq.. 18 US.C.A App.; Fed.Rules Evid. 1 é :
g pre- b4 Rule 101 et seq., 28 U.S.C.A. ! 1 ;
. o Euty wumsir systim RS . |1
ent in 2 2. Records =31 . ". '-
mpen- If specifie classified information is ad- . ‘ 12'5 ‘ i
'icient missible, court may consider an alternative ! ‘ F'y “
ndent under the Classified Information Proce- i
0 any dures Act the substitution of such classi- ity [
sither UNITED STATES of America, fied information of a statement admitting HE'
have ) , ’ the relevant facts that the specific classi- g | ¥
s of v fied information would prove, or a summa- z
lant.t ‘ Edwin P. WILSON, Defendant. ryoof specific classified information, con- i B
No. S 83 Cr. 69, sistent with preserving accused's right to | 1§
_ L . o ) make o full defense: if no alternative suff- ’
th a [‘F-llt(‘(’ M‘.m".\. [)l.\'l:rl(‘t Court, ices, court may dismiss the indictment or H | 1
| the S New York, Gtke other measures. Classified Informa- ' ; i
'"jm“ Oct. 4, 1953, ton Procedures Act, § 1 ot sed., 18 1S | é
. J_ur- Released for Publicati Mav 15 19R. Adpp. ‘ , ::;
620 released dor Publication May 15, 1984, ) ) I
' 3. Records &31 i i |
ourt Clhassified information pertaining to de- R ’
rea- In prosecution under an 18—count in- fendants intelligence activities and his re- i
ttion dictment arising from defendant's alleged  lationship (o alleged assassination taryret ‘l
ard, plots to assassinate witnesses, potential  wis not relevant or muterial to issues of j
Witnesses, prosecutors and others mvolved  intent wnd motivation arising under indiet- ‘
the - pending and concluded prosecutions  ment on I8 counts arising from defendunt's
with against defendant, Government moved for allegred plots o assassinate: witnesses, po- i 13
;‘)‘\Ul woruling, in advance of trial, that virious  tentind withesses, prosecutors, and others
ker Matters: which defendant intended to dis- involved i pending and coneluded prosecu
Close upon trind were madmissible as not tions aeunst defendint; thus, the infarme. i
AL ARL
——— S
5 il 8
2 ; h ;
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tion was not admissible. Classified Infor-
mation Procedures Act, §1 et seq., 18
US.C.AApp.

4. Criminal Law e=338(7)

Even assuming that classified informa-
tion pertaining to defendant's intelligence
activities and his relationship to alleged
assassination target was relevant to issue
of intent arising under indictment on 18
counts arising from defendant's alleged
plots to assassinate witnesses, potential
witnesses, prosceutors and others involved
in pending  and  concluded prosecutions
against defendant, such evidence would not
be admissible for reason that the probative
value of such evidence was outweighed by
danger of unfair prejudice, confusion of the
issues, misleading the Jury, or by consider-
ations of undue delay, waste of time, or
needless presentation of cumulative evi-
dence and therefore such proof was not
admissible pursuant o Classified Informa-
tion Procedures Act.  (lassified Informa-
tion Procedures Act, § 1 et seq. I8 S
AApps Fed Rules Evid. Rule 403, 2% 'S,
A
5. Criminal Law ¢=185

By executing agreement  under
which defendant promised never to divulyre
atany trial or court procecding anv of the
past history of alleped wssassination target
or o divalge nature of any assistance v
en by alleged targer, defendant waived
right to introduce evidenee pertaining to
defendant's relitionship o alleged assassi-
nation target in proxecution under indict-
mentarising from defendant’s allegred plots
L0 USRUSSINALe Withesses, potential witness-
USooprosecutors. and others involved
pending or coneluded prosecutions agramst
defendant.

" This opmion, which was filed under seal on

October 3, 1983, 1 (he request of the Unated
Stutes because of references 1o classitied and
otherwise sensitive material wathin the opiion,
has been released for publication upon the con
sent ol the parties The sensnne muatter has
been deleted from the opimion, where deletions
have been mide the Conrt ndicates by ape
aallv marked I LT The

Counrt's orgunal opinan shall reman undeg

brackets, e

seal
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Rudoiph W. Giuliani, U.S. Atty., S.D.
N.Y., New York City, for United States of
America; Eugene Neal Kaplan, Kenneth I.
Schacter, Theodore S. Greenberg, Asst.
U.S. Attys., of counsel.

Michael G. Dowd, Kew Gardens, NY,
for defendant; Barry Scheck, David Lewis,
William Mogulescu, of counsel,

OPINION -

EDWARD WEINFELD, District Judge.

Edwin P. Wilson is under indictment on
eighteen counts arising from Wilson's ).
leged plots to assassinate witnesses, poten-
tial witnesses, Assistant United States At-
torneys, and others involved in prosecu-
tions pending or concluded in United States
District Courts located in Texus, Virginia,
and Washington, D.C.. as woll as in the
prosecution pending in this Court.! Before
the Court is a motion by the United States
for a ruling, in advance of trial, that vari-
ous matter the defendant intends to dis-
close upon the trial is madmissible as not
relevant evidence,

The Court’s disposition of this motion is
required by the Classified Information Pro-
cedures Act (CCIPA™ or “Act™) 2 Pursuant
to the Act? defendant has made a submis-
sion briefly deseribing classified informa-
ton he intends o disclose upon the trial.
By pettion of the Attorney General, the
United States moved for, and this Court
held, an in cimera hearing for the purpose
of making “ull determinations concerning
the use, relevance, or adnmissibility of clas-
sified information that would otherwise be
made during the (rig) . Based on
this hearing, considerntion of the papers

Lo ARo amang those allegedIv trgeted by Wilson
Is Barbara Wilson, the defendant's former wife.

2. The full provivions of CIPA are set forth at 18
US.CA app. at 408 (Wey Supp. 1983y, See also

Act of O 13, 1980, 'ub) . No. Y6-456, 93 Stat.
2023

3. CIPN § S

4. CIPA § o)

: . 2400014-6
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Clte as 586 F.Supp. 1011 (1983)

submitted by the parties, and counsel’s ar-
guments in support of their respective posi-
tions, the Court makes the determination
indicated hereafter and the basis therefor,

I

[1,2] Under CIPA, in making its rul-
ings on admissibility, the Court is to disre-
gard the fact that certain materia] may be
classified. The Act “does not alter the
existing standards for determining rele-
vance or admissibility.” 5 Both documenta-
ry® and testimonial? evidence containing
classified matter may be admitted if in
conformity with the Federal Rules of Evi-
dence. If specific classified information is
admissible, the Court may consider an al-
ternative—the substitution for such classi-
fied information of a statement admitting
the relevant facts that the specific classi-
fied information would prove, or a summa-
ry of the specific classified information,
consistent with preserving the accused's
right to make a full defense; if no alterna-
tive suffices, the Court may dismiss the
indictment or take other measures.® [f in-
formation the defendant intends to disclose
at trial is found inadmissible, however, that
is the end of the matter as far as CIPA is
concerned.  The defendant is in no worse
position than if a proffer of evidence were
rejected upon the trial,

IL.

Defendant’s CIP A submission, insofar as
it nay be described without disclosing spe-
cific classified information, encompasses
twenty-seven items.* Ten of the items de-
seribe  specific projects Wilson allegedly
worked on while emploved or associated

5. 126 Cong.Rec, HY308 (daily ed. Sept. 22, 1980)
(statement of Rep, Mazzoli).

6. CIPA § 8(a).
7. See id § 8(v).
8. Id 8§ 6(c), (d).

9. The designation of a portton of defendant's
submission as an “ttem” was made by the
sovernment in its response papers.  To avoid
contusion and disclosure of classified matter,
the Court will use the government’s designations
of matter identified in defendant's submissions.

with the United States intelligence commu-
nity.'" One concerns Wilson’s general ac-
tivities in the period 1961-70 while em-
ployed at the Central Intelligence Agency
(“CIA”) and before his employment with
Naval Intelligence during the period 1971-
76" Fourteen items relate to the activi-
ties of Rafael Quintero, a witness in other
prosecutions against Wilson and an alleged
target in the plot for which Wilson is now
on trial'? A few of these last items in-
volve Wilson's relationship to Quintero.'?
At least two also involve one [* John
Doe *], and Wilson's and Quintero’s allegred
connection to him." One relates to Bar-
bara Wilson, the defendant’s former wife,
who, like Quintero, is alleged to have been a
target of Wilson's assassination efforts.'s
One item concerns Jerome Brower, a wit-
ness for the government in Wilson's trial in
Texas and another alleged target of Wil-
son's alleged plot.'é According to the
government, most of the information de-
seribed in defendant's submission is classij-
fied; most of the classified material is dos.
ignated secret: some is classified top se-
cret; some information is not classified.
The status of ather matters, according to
the government, cannot be resolved with-
out further information. A noted above,
however, the admissibility of the matters
described in the CIpa submission in no
way depends on theijr classification status.

Defendant offers 5 number of theories
by which the submitted mformation is ud-
missible upon the trial.

I1.
{3] The underlving premise of defend-
ant’s CIPA submission is that the informg-

10. See atems A, C, DOEF HOL S K. N.
1. See stem B

12, See e |, NP, 1), o, RS, T U,
WX Y.

13, See e 1N PR, W, Y
14. See Hems N, Y
15, See item (.

16, See September 26 submirsaion

: 2R001202400014-6
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tion contained therein is relevant to show-
ing that Wilson “lacked the intent to solicit
the assassination of witnesses and prosecu-
tors connected with his pending cases, that
he lacked any motive to do so, and that he,
in fact, had a strong motive to make sure
many of his alleged victims remained
alive.”

The thrust of Wilson's principal argu-
ment is that he believed that prosecutorial
efforts mounted against him for his acts
abroad were not serious; that the govern-
ment would reward him for his patriotic
work in American intelligence; and that in
any event the acts for which he was prose-
cuted in other courts were authorized by
the United States and thus lawful; hence,
notwithstanding any conviction in a federal
trial court, he would be exonerated upon
appeal. Of strong belief that he would
soon be a free man, Wilson contends he
had no motive to plot the killing of witness-
es and officials. In short, Wilson claims
that the details of his work for American
intelligence, including *‘the history and na-
ture of the relationship between Edwin Wil-
son and Rafael Quintero,” his “‘foxhole
buddy” of many years, would tend to ne-
gate that he had the required intent to
commit the crimes charged or a motive to
do so.

Relevant evidence is that which tends “to
make the existence of any fact that is of
consequence to the determination of the
action more probable or less probable than
it would be without the evidence.” " How-
ever, evidence cannot be considered, for
purposes of relevance, in the abstract.™ In
assessing the relevance of Wilson's intelli-
gence activities to the charges here—that
he plotted to assassinate witnesses and

17. Fed.R.Evid. 01
18. See Fed R Evid. 104(b).

19.  See United States v. Wilson, 565 ¥ Supp. 1416,
1421 (S.D.N.Y.1983).

20. Id.
21, [d ar 1422,

22. Id. at 1439

586 FEDERAL SUPPLEMENT

prosecutors in trials in other districts and

in this district—the following additional.

facts are also to be considered.

First, the prosecutorial efforts against
Wilson were, over an extended period, ex-
tremely vigorous. Wilson was wanted for
arrest by federal officials as early as
1980," when he was indicted in the District
of Columbia while a fugitive in Libya?
Indeed, Wilson claimed in this very Court
that “he was forcibly brought back to the
United States against his consent, without
proper authorization and in violation of his
constitutional rights.” *'

Second, after Wilson was arrested and
brought to the United States, there was no
diminution in the government's prosecutori-
al efforts. He was indicted in three dis-
tricts. The government’s concern that he
be present and face trial on the charges
was such that on its application bail was
fixed in the sum of $20,000,000, which de-
fendant did not meet.” The defendant was
convicted in the Eastern District of Virgin-
i in late fall of 1982;% he was convicted
in the Southern District of Texas in Febru-
ary 1983.2' In both instances Wilson had
relied on the so-called CIA defense, by
which he attempted to show that his acts
abroad were authorized and lawful. The
charges in those districts, relating to the
export of munitions, were entirely different
from those in the instant indictment. The
charges here are simple but serious, based
on an alleged plot to murder witnesses and
others connected with the various prosecu:
tions against him.

Third, Wilson knew as early as 1981 that
Quintero was a Key witness against him in
the prosecutions in other District Courts.
Before Wilson even returned to the United

23. United States v, Wilson, No. B2-212-A
(E.D.Va. judgment entered Dec 20, 1982). Wil-
con was sentenced to total ot 15 vears impris-
onment and commanded 1o pay a $200,000 fine.

24. United States v, Wilson, No. 1182-139 (S.D.

Tex. judgment cntered Febo 23, 1983), appeal

docketed, No. 832125 (Sth Cir. Mar. 7, 1983)-
Wilson was sentenced 102 wotal of 17 years
imprisonment and commanded 1o pay a $145°
000 fine.
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States, he had allegedly, through his law-
yer, made threats to disclose information
that would expose Quintero to mortal dan-
ger.®

Fourth, Jerome Brower, who was indict-
ed along with Wilson in Washington, D.C.,
pled guilty in December 1980. The follow-
ing February, long before the acts alleged
to have occurred here took place, Brower
was sentenced to twenty months to five
years imprisonment, all but four months of
which were suspended.?® Brower was not
indicted in the Texas prosecution, but he
did testify for the government “as one of
the key witnesses against Wilson” in the
trial that led to Wilson’s conviction for
shipping explosives to Libya.?

Fifth, central proof in the government’s
case in this prosecution relates to the peri-
od from December 20, 1982, through Janu-
ary 19, 1983.2 After December 20, Wilson
commenced service of the sentence imposed
upon him following his conviction in the
Virginia trial. Defendant’s memorandum
accompanying his CIPA submission plays
heavily upon tapes indicating Wilson's
state of mind on November 2, 1982, But
nothing, other than the words of Wilson's
lawyers, suggests Wilson's abiding belief
in the merits of the “CIA defense.”

In light of these facts, it borders on the
absurd that detailed testimony about Wil-
son's activities during his service in the
C1A and other intelligence agencies is pro-
bative of a lack of motive to scek the
deaths of witnesses and prosecutors in his
then pending and concluded trials. Proof
of Wilson's classified activities, and the mi-
nutiae of details of his relationship to oth-
ers engaged in covert intelligence in differ-
ent countries of the world, to establish the

25, See Government's Supplemental Motion In
Limine ex rel. Rafael Quinitero v. Edwin P Wil-
son, No. 80-200 (D.D.C. Feb. 28, 1983).

26. See Response of the United States v. Defend-
ant’s Supplemental CIPA Submission dated Sep
tember 26, 1983 at 3.

27. Id.

28, See Affidavit of Assistant United States Attor-
ney Bugene Neal Kaplan, United States v. Wil
son, No. 83-69 (S.D.NY. Aug. 26, 1983).
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lack of motive to murder those whose testi-
mony in part was relied upon to obtain his
conviction is utterly unrealistic and flies in
the face of common sense.? '

Defendant also argues that classified in-
formation concerning Quintero’s undercov-
er activities is relevant insofar as “Wilson
had no motive to arrange an assassination
of Quintero because he could have dis-
closed information at any time which, the
government concedes, would resuit in
Quintero's death.” In effect, Wilson ar-
gues that if he ever had a purpose to
assassinate Quintero he could readily have
achieved it by exposing Quintero’s intelli-
gence activities, which would have in turn
made him the object of assassination at-
tempts by foreign agents. Even if expos-
ing Quintero were lawful 3 Wilson's failure
to do so has no bearing on the issues raised
by the indictment in this District.

Finally, Wilson contends that he must be
able to show, through the disclosure of
classified information, the circumstances
surrounding  his alleged close and long-
standing “foxhole buddy” relutionship with
Quintero, as well as his relationship to his
former wife, Barbara Wilson. The nature
of these relationships, Wilson contends,
would negate any cluim that he ever har
bored the intent to solicit the assassina-
tions of Quintero or Barbara Wilson. In
the event the defendant decides to testify
as a witness in his own behalf, he may, of
course, testify to lack of a subjective intent
with respect to the erimes charged and to
an alleged lack of motive to solicit the
murders of witnesses, prosecutors, and oth-
ers. He may testify to his relationships to
Quintero and Barbary Wilson that devel-

29, {/nired States v. Dobbs, S06 F.2d 345, 347 (Sth
Cir 1975); see United States v, Jordan, 627 F.2d
683, 686 (Sth Cir 1980y, HBrombere v, United
States, 389 F2d 618 (9th Cin 1968),  United
States v Hickey, 360 F2d 127, 140 (7th Cir.),
cert. denied, 385 US. 928 R7 SCt. 284, 17
L. Ed.2d 210 (1966).

30, Bt see Act of Tune 23, 19820 Pabl. No
47-200, 96 Stat. 122 (1o be coditied at 30 US.C.
§ 42100)).
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oped during Wilson’s and Quintero’s as-
signments while employed in American in-
telligence. And if those witnesses testify
in the government's direct case, he may
question them, if he so desires, on the
subject of the nature of those relationships.
However, the details of their intelligence
activities and the assignments these indi-
viduals were engaged in may not be re-
ferred to; they are not relevant or material
to issues arising under the pending indict-
ment.

V.

(4] Even assuming, contrary to the
foregoing, that Wilson's intelligence-relat-
ed activities and his knowledge of Quinte-
ro's relationship to the American intell-
gence community are relevant on the sub-
ject of intent and motivation with respect
to the charges in this Court, other compel-
ling reasons counsel their rejection as ad-
missible evidence.  Under the  Federal
Rules of Evidence, this Court has the au-
thority. if not the duty. to weigh the proba-
tive value of relevant evidence against “the
danger of unfair prejudice. confusion of the
issues, or misleading the jury, or by consid-
erations of undue delay, wuste of time, or
needless presentation of cumulative evi-
Cdence ™ Fuch of these countervaling
factors are strongly present in this case.

As our Court of Appeals has noted, the
government as well as the defendant has
an interest in a trial focused solely on the
acts at issue. U Evidence having a strong
emotional or inflammatery impact ... “per-
mits the trier of fact o reward the good
man and to punish the bad man because of
their respeetive characters despite what ev-

idence in the case shows actually hap-

31, Fed R.Evid, 303, see Brnks Inc. v City of

New York, 339 FSupp. 1139, 1141 (S H.NLY.
19R2), affd. 717 1°.2d 700 (2d Civ 1983).

32, nited States v. Robinson, S60 1.2d 307, 514
d Cir 1977), cert. denied, 335 U8, 905, 98 5.1
1451, 55 1. Ed.2d 496 (1978)

33, ited States v Sarmpol, 636 12.2d 621, 063 0
31 (D.C.Cu 1U80)

34, Fed R.Evid 404@a)d). Evidence of general
“rood character” alone s not admissible.  See
Unitted States v, Angeling, 678 F.2d 380, 18182

586 FEDERAL SUPPLEMENT

pened.’ " 32 Whatever the defendant’s pur-
pose, the introduction of evidence detailing
classified activities will have the tendency
to focus attention on what cannot be doubt-
ed is the controversial character of foreign
covert intelligence and counter-intelligence
operations. These have been a matter of
public notice, editorial expressions of dif-
fering views by the news media, public
debates and congressional investigations.
Appeals to the attitudes of jurors by evi-
dence of the alleged unseemly character of
American covert activities would divert
their attention from the basic issues in this
case—charges centered about alleged plots
to kill witnesses connected to prosecutions
in the United States District Courts. Wil
son is the defendant on trial, not the CIA33
The introduction of evidence of the nature
referred to in defendant’s submission on
this motion covers details of extensive ac-
tivities in many countries throughout the
world and its presentation would be time-
But even more important, it
would bring before the jury matters utterly
irrelevant to the basic charge in this case
and serve to divert the jury's attention
from
guendo that evidence of covert activities,

consuming.

those hasic issues.  Assuming ar-
here and abroad, has some minimal proba-
tive value in this case, such proof should be
excluded on the ground that it would un-
duly delay the trial.

Defendant has stated an intention to in-
troduce evidence of certain character traits,
and such proof is allowed by the Rules of

i Those rules. however, do not

Fvidenee?
permit evidence of specific aets 1o be admit-
ted to prove charaeter traits as part of an
affirmative defense®  Proof will be ac-
(1s1 Cir 1982). The evidenee must be of a “perti-
nent character trait”™ See .

315, See nited States v Davis, 546 1-.2d 583,
562 93 & n. 22 (5th Cu) tdetendant accused of
willfully escapimyg from prson not permitted o

_a favor-

progress toward rcha-

traduce “prison records “howng
able work record and
bilitation” as cvrdence “to negate the likelihood
of wiltul escape”), cert. dented, 431 U.S. 906, 97
S.CuL 1701, 52 1.1d.2d 391 (1977).
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cepted within the limits of the Rules.3 De-
fendant’s right to testify in his own behalf,
if he so decides, will not be compromised by
such compliance.¥ On direct testimony the
defendant, if so advised, will be free to
testify to the fact of his employment with
various agencies in the United States intel-
ligence community and to the fact that he
was involved in covert operations. The de-
tails of these matters, however, will be
excluded for the reasons set forth above.

V.

[5] There is one further item that mer-
its discussion. In July, 1981, after the
return of the indictment in Washington,
D.C., the defendant executed an agreement
to the effect that “in return for the assist-
ance of Raphael Quintero in ... [* ... 1
Ed Wilson promises never to divulge at an
trial or court proceeding any of the past
history of Quintero or to divulge the nature
of any assistance given by Quintero.” The
government alleges, and defendant does
not contest, that this agreement was
signed in the presence of his counsel. No
reason has been advanced why this waiver
should not be given effect.®™ Defendant's
waiver is a further, independent ground for
the Court’s rulings detailed above.

VI
Upon consideration of the defendant’s
submissions and briefs, the government’s

3. See United States v. Benedetro, 571 F.2d 1246,
1250 & n. 5 (2d Cir.1978) (Federal Rules of
Evidence continue “the general  prohibition
against direct testimony about specific acts.”).
As the Supreme Court noted in Michelson v.
United States, 335 U.S. 469, 69 S.Ct. 213, 93
L.Ed. 168 (1948), the prohibition on testimony
to specific acts for the purposes of showing
character

is said to be justified by “overwhelming con-
siderations of practical convenience” in avoid-
ing innumerable collateral issues which, if it
were attempted to prove character by direct
testimony, would complicate and confuse the
trial, distract the minds of Jurymen and befog
the chief issues in the titigation.
335 US. a1 478, 69 S.Ct. 1 219 (citations omit-
ted).  Under Fed.R.Evid. 405(b), specific acts
may be used to prove character only when char-
acteris an “essential clement of a charge, claim,
or defense.”  No such character trait is present
here. See Uniited States s Pantone, 609 F.2d

UNITED STATES v. WILSON
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responses, and the arguments of counsel,
the Court is persuaded that the details of
intelligence and counter-intelligence activi-
ties specified in defendant's CIPA submis-
sion are without probative weight for the
purposes stated by defendant with respect
to the charges pending in this District.
Further, the Court concludes that even as-
suming, contrary to the foregoing finding,
that such information is of probative value,
it is to be excluded because that probative
value is substantially outweighed by the
danger of unfair prejudice, confusion of the
issues, misleading the jury, or diverting its
attention from the basic issues in the case.

Therefore, except as specified herein,
and in the order to be entered herein, the
information contained in defendant’s CIPA
submission is held to be inadmissible upon
his trial on charges arising from his alleged
efforts to assassinate witnesses, govern-
ment officials, and others. The Court's
protective order shall remain in effect ex-
cept insofar us it is superseded by further
orders of this Court.

So ordered.

O ¢ KEY NUMBER SYSTEM

—~“msg

675, 681 (3d Cir.1979); Christy v United States,
68 F.R.D. 375, 378 (N.D.Tex.19753): McCormick
on Evidence § 187 (2d od. 1972).

37, As our Court of Appeals noted in construing
a defendant's right 1o testify in his own defense:

A defendant’s right 10 present a full defense,
including the right 1o testify in his own be.
half, is not without limits.  In responding 1o
the charges against him, an accused must
comply with the established rules of proce-
dure and evidence, as must the prosecution,
inorder to insure a fair trial A criminal
defendant’s right to present a full defense and
to receive a fair trial does not entitle him 1o
place before the jury evidence normally inad-
missible.

United States v Bifield, 702 ¥.2d 342, 350 (2d

Cir.1983).

38. See Johnson v Zerbst, 304 US. 458, 464, SR
S.Ct. 1019, 1023, 82 |.I1d. 1461 (193R).
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tor Thurmond] with his failure to be select-
ed for the JAGC.”

Contrary to the district court, we find
that the very presence of the letter in the
application file raises an inference that it
might have been a factor in the selection
board's decision. Major Rosenblatt’s expla-
nation of the letter as providing “additional
insight into an applicant’s writing style and
written expression” is not very convincing.
One must wonder what kind of writing
sample is used by the selection board for
applicants who have not written a Con-
gressman. Nor do we understand why it is
“routine practice to include Congressional
correspondence in the application folders.”
Surely, the selection board for JAGC appli-
cants does not also have the responsibility
of replying to congressional inquiries.

The inference of retaliation raised by the
presence of the letter in Tremblay's JAGC
application file is heightened by the Army's
failure on three separate occasions to in-
clude it in the application folders sent to
Tremblay. After Tremblay’'s first and sec-
ond rejections, he received what purported
to be his complete application files. Sena-
tor Thurmond's letter was in neither one.
In December, 1982, Tremblay made a re-
quest for his complete application folder
under the Freedom of Information Act.
The file he received did .not contain the
Senator's letter. Not until Major Rosen-
blatt's declaration was filed in court did the
Army reveal that Senator Thurmond's let-
ter was among the materials available for
consideration by the JAGC selection board.
The letter itself, however, was not included
in the submissions to the court.

Another item not included in the file sent
1o Tremblay or in the court submissions
wis the response o Senator Thurmond by
Muajor Rosenblatt and the Administrative
Law Division of the JAGC. This response
as well as Tremblay's letter was included in
his application folder.  Although Major Ro-
senblatt’s declaration does not specifically
stute that there was an inquiry by Senator
Thurniond, we can only assume that the
Cresponse” was prompted by an inquiry of

UNITED STATES v. WILSON 7
Clte as 750 F2d 7 (1984)

some sort. The nature of the inquiry
would be revealed by the missing response.

The affidavits and submissions by Trem-
blay, the presence of Tremblay’s letter to
Senator Thurmond and the JAGC's re-
sponse to the Senator’s inquiry in the mate-
rial available to the selection board, and the
failure of the JAGC to submit the letter
and the response to the court evince, in
light of the undisputed findings as to irrep-
arable harm, the balance of hardships and
the lack of adverse effect on the public
interest, a sufficiently substantial likeli-
hood of success on the merits of the first
amendment retaliation claim. See, e.g.,
Roth v. Bank of the Commonuwealth, 583
F.2d 527, 536-38 (6th Cir.1978); Hamilton
Watch Co. v. Benrus Watch Co., 206 F.2d
738, 740 (2d Cir.1953); generally, C.
Wright & A. Miller, Federal Practice and
Procedure § 2948, at 450-55 (1973).

Affirmed in part, reversed in part.
Remanded.

The defendant is restrained from order-
ing plaintiff to active duty pending a hear-
ing on the merits of the first amendment
claim.

Costs to appellant.

O ¢ KEY NUMBER SYSTEM
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UNITED STATES of America, Appellee,
V.
Edwin P. WILSON,
Defendant-Appellant.

Cal. No. 1733, Docket 83-1413.
United States Court of Appeals,
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Defendant was convicted before  the
United States District Court for Southern
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District of New York, Edward Weinfeld, J,
of attempted murder, criminal solicitation,
obstruction of justice, tampering with wit-
nesses and retaliating against witnesses
and he appealed. The Court of Appeals,
Van Graafeiland, Circuit Judge, held that
defendant was properly precluded from
proving in detail his alleged participation in
certain classified intelligence and counter-
intelligence activities of the United States
following District Court’s conduct of in
camera hearing at Government's request
pursuant to the Classified Information Act.

Affirmed.

1. Criminal Law ¢&=338(1)

In prosecution for attempted murder,
criminal solicitation, obstruction of justice,
tampering with witnesses, and retaliating
against witnesses, defendant was properly
precluded from proving in detail his alleged
participation in certain classified intelli-
genece and counterintelligence activities of
the United States following district court’s
conduct of in camera hearing at Govern-
ment's request pursuant to the Classified
Information Act.  Classified Information
Procedures Act, §8 1 et seq.. 5. 6, 1R US.C.
AApp.

2. Criminal Law &338(7). 380

IC s o proper exercisé of a district
court’s discretion to exclude evidence that
is prejudicial, confusing, or misleading, and
to exclude evidenee of specifie aets intend-
ed o demonstrate character traits not at
ISsue.

3. Records =31

Pretrial notificiction requirements of
Classified Information Act, by which it de-
fendunt wha intends to disclose chssified
mformation is required to give written no-
tee of his intention to the court and the
United States attorney before trial with o
briet deseription of information imvolved. is
not constitutionally infirne. Classified o
formation Procedures Aet, 8% 1 o set., D,

6, I8 l'..\'.(‘_;\,,\l»p_

© O the United States st Court dor the Dis

Barry C. Scheck, New York City (Law-
rence A. Vogelman, New York City, Mi-
chael G. Dowd and Manton, Pennisi &
Dowd, Kew Gardens, N.Y., of counsel), for
defendant-appellant.

Eugene Neal Kaplan, Asst. US. Atty.,
New York City (Rudolph W. Giuliani, US.
Atty. for the Southern District of New
York, Kenneth I. Schacter and Barry A.
Bohrer, Asst. U.S. Attys., New York City,
of counsel), for appellee.

Before VAN GRAAFEILAND and WIN-
TER, Circuit Judges, and COFFRIN, Chief
District Judge *.

VAN GRAAFEILAND, Circuit Judge:

Edwin P. Wilson appeals from a judg-
ment of the United States District Court
for the Southern District of New York con-
victing him after a jury trial before Judgpe
Weinfeld of attempted murder, criminal so-
licitation, obstruction of justice, tampering
with witnesses, and retaliating against wit-
nesses.  Appellant’s sole contention in this
Court is that the district court erred in
precluding him from proving in detail his
alleged participation in certain classified
intelligence and counterintelligence activi-
ties of the United States. Finding no merit
in this contention, we affirm.

In 1980, appellant was indicted by a
Washington, D.C. grand jury for & number
of alleged felonies, including the shipment
of explosives and other war materials to
Libya. For the next several years, appel-
lant was a fugitive from justice in Libyva.
In 1982, while appetlant was attempting o
enter the Dominican Republic on a fulse
passport, he was denied admittance and
placed on a flight to New York City where
he was arrested. See Uwited States
Wilson, 732 F2d 404, 111 (5th Cir 19840
Thereafter, appellant was indicted on addi-
tonal chargres in Texas and Vieginin,

The charges wrinst appellint in the -
stant case involved plots concocted by him
while in prison to have proseentors wd
Government witnesses in the several trials

tict of Vermont, sitting by designation,

Eerd
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UNITED STATES v. WILSON 9
Citens TS0 F2d 7 (1984)

threatened or assassinated. Although ap-
pellant did not take the witness stand, he
contends that he would have testified, had
he been permitted, about certain covert ac-
tivities of the United States in which he
claims to have participated during the
years in which his alleged felonies took
place. He contends that his participation in
these activities on behalf of the United
States warranted a belief on his part that
he would not be sentenced and imprisoned
by federal authorities and this belief negat-
ed his alleged motive for tampering with
witnesses. He also contends that the evi-
dence would have showed the existence of
certain character traits and personal rela-
tionships that would have tended to dis-
prove the charges being made against him.

This is the kind of situation that Con-
gress had in mind when it enacted the
Classified  Information Procedures Act
(CIPA). Pub.L. 96-456, 94 Stat. 2025, re-
printed in 18 U.S.C.App. at 549-54 (1982).
See United States v. Collins, 720 F.2d
1195, 1196-97 (11th Cir.1983). Section 5 of
CIPA requires a defendant who intends to
disclose classified information to rive writ-
ten notice of his intention to the court and
the United States attorney before trial with
4 brief description of the information in-
volved, Section 6 provides for an in cam-
¢ra hearing at the Government's request
concerning the use, relevance, or admissi-
hility” of the propdsed information.  Such
« hearing was held in the instant case. See
{nited States v Wilson, 536 F.Supp. 1011
(S DUNLYL TR,

The district court held that appellant
would be permitted to testify “to the fact
of his employment with VAFIOUS apencies i
the United States intelligence community
and to the fact that he was involved
covert operations.” Jd.at 117, However.
after dizenssing and weigrhing “the dangrer
of unfuir prejudice, confusion of the issues,
or misleading the jury, or by considerations
of undue delay, waste of time, or needless
presentation of enmulative evidenee i ae
cordance with Fed R Fvid 103, the conrt
<tated that it would not permit appellant to
deseribe the detuls of the operations. Id.
A 101617, Ui {ded Staltes ¢ Das,

546 F.2d 583, 592-93 & n. 22 (5th Cir.), cert.
denied, 431 US. 906, 97 §.Ct. 1701, 52
L.Ed.2d 391 (1977), the district court also
held that appellant could not introduce evi-
dence of specific acts for the purpose of
proving his alleged character traits. [d. at
1016 and n. 35.

{1,2] As the Fifth Circuit did in United
States v. Wilson, supra, 732 F.2d 404, we
have reviewed the classified material at
issue, and we similarly conclude that the
district court did not err in rejecting the
material under generally applicable eviden-
tiary rules of admissibility. See id. at 412,
It is a proper exercise of a district court’s
discretion to exclude evidence that is preju-
dicial, confusing, or misleading, Hamling
v, United States, 418 VS, &7, 124-25. 94
S.Ct. 2887, 2911-12, 11 L.Ed.2d 590 (1974),
United States 1. Jordan, 627 I.2d 683, 686
(5th Cir.1980), and to exclude evidence of
specific acts intended to demonstrate char-
acter Lraits not at issuc. Uinited States v
Benedetto, 571 F.2d 1246, 1249-50 & n. 5
(2d Cir.1978).

131 Wesee no constititional infirmity n
the pretrial notification requirements of
section 5. Appellants clidm of unconstitu-
tonality wis rejected by the district court.
{nited States ¢ Wilson, 571 F.Supp. 1422,
1426-27 (S DUNY TORE). Other courts are
in accord.  Cwited Ntates Wilson, 21
P 06T, 976 itk Cir1assy, Undted States
v Collivs, supro. 20 Food at 12000 Dol
od States e Jollifts 98 FSupp. 204 281
(1. Md 19xl). We find the reasomgr of
these cases most pUrsHsive. If there is
anyv novelty an appellant’s present e
wment that section o Irequures diselosure of
classified information that may or may net
be useful to on aeeuseds defense bat
would tend tomermumnate i defendant on
different churged or uneharged  erime’
there clearly s nomerttan i, The stutute
does not reqguire a detendant o disclose
mformation tet may or may not b uses
ful™ i requires him to notify court and
counsel of the chisstfied miornaion that
“he reasotablyv o expects o disetose T A

defendint need not sdnot partiepadings i
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any incriminating conduct concerning
which he has no intention of making evi-
dentiary disclosure. See Williams v. Flor-
ida, 399 U.S. 78, 84, 90 S.Ct. 1893, 1897, 26
L.Ed.2d 446 (1970) (upholding constitution-
ality of rule requiring pretrial notice of
alibi defense). Appellant's remaining argu-
ments in support of his claim of unconstitu-
tionality are not of sufficient substance to
merit discussion.

The judgment of conviction is affirmed.

Warren WEIL and Maria Galuppo,
Plaintiffs-Appellants,

V.

RETIREMENT PLAN ADMINISTRA-
TIVE COMMITTEE FOR the TERSON
COMPANY, INC., The Terson Compa-
ny, Inc., and The Northern Trust Com-
pany, as Trustees of the Terson Compa-
ny, Inc., Salaried Retirement Plan, and
Rollins Burdick Hunter of New York,
Inc., Defendants-Appellees.

No. 1305. Docket 84-7109.

United States Cpurt of Appeals,
Second Circuit.

Argued May 30, 1984.
Final Brief Received on Aug. 27, 1984.
Decided Dec. 3, 1984.

Terminated employees who were par-
ticipants in  employer’s retirement plan
brought action claiming entitlement to cer-
tain benefits from plan as a result of par-
tial termination of plan as defined by plan
and applicable Internal Revenue Service
regulations.  On parties’ cross motions for
summary judgment, the United States Dis-
trict Court for the Southern District of
New York, Lloyd F. MacMahon, J., 577
F.Supp. 781, eutered Judgment, and termi-

nated employees appealed. The Court of
Appeals, Pierce, Circuit Judge, held that
there was insufficient evidence to allow a
determination as to whether defendants’
actions in reorganizing former employer
partially terminated employer's retirement
plan thereby entitling terminated employ-
ees to vesting of certain benefits necessi-
tating remand.

Reversed and remanded.

1. Federal Courts ¢937

There was insufficient evidence to al-
low a determination as to whether defend-
ants’ action in reorganizing terminated em-
ployees’ former employer partially termi-
nated employer’s retirement plan entitling
terminated employees to the vesting of cer-
tain benefits necessitating remand.

2. Master and Servant ¢=78.1(9)

Even if partial termination of former
employer’s retirement plan occurred when
former employer was purchased and reor-
ganized, terminated emplovees were re-
quired to demonstrate funding of benefits
they sought. 26 US.C.A. § 411(dy3).

John J. Braverman, New York City (Ea-
gle & Fein, P.C., New York City, of coun-
sel), for plaintiffs-appellants.

Logan T. Johnston, Phoenix, Ariz. (Win-
ston & Strawn, Richard W. Cutler, New
York City, of counsel), for defendants-ap-
pellees.

Glen L. Archer, Jr., Asst Ay, Gen,,
Michael L. Paup, Richard Farber, Michael
J. Roach, Attys., Tax Division, Dept. of
Justice, Washington, 1).C., Rudolph W. Gi-
uliani, U.S. Atty., New York City, of coun-
sel, for the United States of America as
amicus curiae,

Before FEINBERG. KAUFMAN, and
PIERCE, Circuit Judgres.

PIERCE, Circuit Judgre:

Appellants Maria Gaduppo and Warren
Weil challenge the distriet court's grant of
summary judgment in favor of appellees
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It 1s so ordered.
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SNEPP v. UNITED STATES

Per Curiam

SNEPP v. UNITED STATES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES
COURT OF APPEALS FOR THE FOURTH CIRCUIT

No. 78-1871. Decided February 19, 1980*

Held: A former employee of the Central Intelligence Ageney, who had
agreed not to divulge classified information without authorization and not
to publish any information relating to the Ageneyv without prepublica-
tion clearance, breached a fidueiary obligation when he published a book
about certain Agency activities without submitting his manuscript for
prepublication review. The proceeds of his breach are impressed with
a constructive trust for the benefit of the Government.

Certiorari granted; 395 F. 2d 926, reversed in part and remanded.

Per CuUriaAM.

In No. 78-1871, Frank W. Snepp III seeks review of a
judgment enforcing an agreement that he signed when he
accepted employment with the Central Intelligence Agency
(CIA). He also contends that punitive damages are an inap-
propriate remedy for the breach of his promise to submit all
writings about the Agency for prepublication review. In
No. 79-265, the United States conditionally cross petitions
from a judgment refusing to find that profits attributable to
Snepp’s breach .are impressed with a constructive trust. We
grant the petitions for certiorari in order to correct the judg-
ment from which both parties seek relief.

I

Based on his experiences as a CIA agent. Snepp published
a book about certain CIA activities in South Vietnam. Snepp
published the account without submitting it to the Agency
for prepublication review. As an express condition of his
employment with the CIA in 1968, however, Snepp had

*Together with No. 79-265, United States v. Snepp. alsa on petition for
certiorari to the same court.
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exccuted an agreement promising that he would “not . .
publish . . . any information or material relating to the
Agency, its activities or intelligence activities generally, either
during or after the term of [his] employment . . . without
specific prior approval by the Ageney.”  App. to Pet. for Cert.
in No. 78-1871. p. 59%. The promise was an integral part of
Snepp’s concurrent undertaking “not to disclose any classified
information relating to the Ageney without proper authoriza-
tion.” [Id., at 58a." Thus, Snepp had pledged not to divulge
classified information and not to publish any information
without prepublication clearance. The Government brought
this suit to enforce Snepp’s agreement. Tt sought a declara-
tion that Snepp had breached the contract, an injunction
requiring Snepp to submit future writings for prepublication
review, and an order imposing a constructive trust for the
Government’s benefit on all profits that Snepp might carn
from publishing the book in violation of his fiduciary obliga-
tions to the Agency.?

The Distriet Court found that Snepp had “willfully. delib-
erately and surreptitiously breached his position of trust with
the CTA and the [1968] scereey agreement” by publishing his
book without submitting it for prepublication review. 456 T,
Supp. 176, 179 (ED Va. 1978). The court also found that
Snepp deliberately misled CTA officials into believing that he
wounld submit. the book for prepublieation clearance.  Finallv,
the court determined as a fact that publieation of the book ‘
had “caused the United States irreparable harm and loss.”
PUpon the eve of his departure from the Agenev in 1076, Snepp also
exeeuted a “termination secreev agreement.”  That document reaflirmed
his obligation “never” to reveal “anv elassified information, or anv in-
formation coneerning intelligenee or CTA that has not heen made poblie
by CTA L. o without the express written consent of the Director of Central
Intelheenee or his representative™  App 1o Pet, for Cort,in Na, 7S=INT1L
o6l

At the time of =uit, Snepp already had reccived about {60000 iy ad-
vanee pavment=. Tlis contract with hiz publisher provides for rovalties
and other potential profits. 456 F. Supp. 176, 179 (KD Va. 1079).

°
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Id., at 180. The District Court therefore enjoined future
breaches of Snepp’s agreement and imposed a constructive
trust on Snepp’s profits.

The Court of Appeals accepted the findings of the District
Court and agreed that Snepp had breached a valid contract.?
It specifically affirmed the finding that Snepp’s failure to sub-
mit his manuscript for prepublication review had inflicted
“irreparable harm” on intelligence activities vital to our
national security. 595 F. 2d 926, 935 (CA4 1979). Thus,
the court upheld the injunction against future violations of
Snepp’s prepublication obligation. The court, however, con-
cluded that the record did not support imposition of a con-
structive trust. The conclusion rested on the court’s percep-

3The Court of Appeals and the District Court rejected cach of Snepp’s
defenses to the enforcement of his contract. 595 F. 2d 926, 931-934
(CA4 1979): 456 F. Supp.. at 180-181. In his petition for certiorart,
Snepp relies primarily on the claim that his agreement is unenforceable
as a prior restraint on protected speech.

When Snepp accepted employment with the CIA, he voluntarily signed
the agreement that expressly obligated him {0 submit any proposed publi-
cation for prior review. He does not elaim that he exceuted this agree-
ment under duress. Indeed, he voluntarily reaffirmed his obligation when
he left the Ageney. We agree with the Court of Appeals that Snepp’s
agreement is an “entirely appropriate” exercise of the CTA Director's
statutory mandate to “protec[t] intellicence sources and methads from
wnauthorized disclosure,” 50 U, S C. §403 (d)(3). 505 7. 2d. at 032,
Morcover, this Court’s eases make clear that—even in the absence of an

“express agreement—the CTA ecould have aeted to protect substantial gov-

ernment interests by imposing reasonable restrietions on emplovee aetivi-
ties that in other contexts might he protected by the First Amendmeont.
C8C" v, Letter Carriers. 413 U, 8. S48, 565 (197301 cee Brown v. Glines.
ante. o S4AST Buekley v Valeo, 424 TR 125208 (1976) - Greer V. Spock,
424 T K0 R2% (1976): id.. at S44-%48 (Powern, J.. concurring) . Cole v,
Richardson, 405 U, & 676 (1972). The Government has o compelling
interest in proteeting hoth the seereev of information important 1o onr
national security and the appenranee of confidentiality <o essential to the
effective operation of our forcign intelligence <erviee See mfra. at 311-
5120 The agreement that: Snepp sizned i~ o ressonable means for protect-
ing this vital interest,
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tion that Snepp had a First Amendment right to publish
unclassified information and the Government’s concession—
for the purposes of this litigation—that Snepp’s book divulged
no classified intelligence. Id., at 935-936. In other words,
the court thought that Snepp’s fiduciary obligation extended
only to preserving the confidentiality of classified material.
It therefore limited recovery to nominal damages and to the
possibility of punitive damages if the Government—in a jury
trial—could prove tortious conduct.

Judge Hoffman, sitting by designation, dissented from the
refusal to find a constructive trust. The 1968 agreement, he
wrote, “was no ordinary contract; it gave life to a fiductary
relationship and invested in Snepp the trust of the CTIA.” Id.,
at 938. Prepublication clearance was part of Snepp’s under-
taking to protect confidences associated with his trust. Puni-
tive damages, Judge Hoffman argued. were both a speculative
and inappropriate remedy for Snepp's breach.  We agree with
Judge Hoffman that Snepp breached a fiduciary obligation
and that the proceeds of his breach are impressed with a con-
structive trust.

11

Snepp’s employment with the CIA involved an extremely
high degree of trust. In the opening sentence of the agree-
ment that he signed, Snepp explicitly recognized that he was

" entering a trust relationship.® The trust agreement specifi-

4 The Government'’s concession distingnished this litigation from United
States v. Marchetti. 466 F. 2d 1309 (CA4), cert. denied, 409 U. & 1063
(1972). There, the Government claimed that a former CIA emplovee
intended to violate his agreement not to publish anv elassified information.
166 F. 2d, at 1313, Marchetti therefore did not consider the appropriate
remedy for the breaeh of wn agreement to submit o/l material for prepub-
heation review. By relving on Marchetti i this litigation, the Court of
Appeals overlooked the difference between Snepp's breach and the violation
at issue in Marchetti.

S The first sentence of the 1968 agreement read: “I, Frank W. Snepp,
II, understand that upon entering duty with the Central Intelligence

b 4
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cally imposed the obligation not to publish any information
relating to the Agency without submitting the information for
clearance. Snepp stipulated at trial that—after undertaking
this obligation—he had been “assigned to various positions of
trust” and that he had been granted “frequent aceess to classi-
fied information, including information regarding intelligence
sources and methods.” 456 F. Supp., at 178.° Snepp pub-
lished his book about CTA activitics on the basis of this back-
ground and exposure. He deliberately and surreptitiously
violated his obligation to submit all material for prepublica-
tion review. Thus, he exposed the classified information with
which he had been entrusted to the risk of disclosure.
Whether Snepp violated his trust does not depend upon
whether his book actually contained classified information,
The Government does not deny—as a general principle—
Snepp’s right to publish unclassified information. Nor does
it contend—at this stage of the litigation—that Snepp’s book
contains classified material. The Government simply claims
that. in light of the special trust reposed in him and the agree-
ment that he signed. Snepp should have given the CTA an
opportunity to determine whether the material he proposed to

publish would compromise classified information or sources.

Neither of the Government’s concessions undereuts its claim
that Snepp’s failure to submit to prepublication review was a
breach of his trust.

Both the District Court and the Court of Appeals found
that a former intelligence agent’s publication of unreviewed
material relating to intelligence activities can be detrimental

Agenex T am undertaking w0 position of traet in that Agenev of the
Government. . App. 1o Per. for Corton No TSSINTL poodsa,

“Quite apart from the plain lnausee of the agreement, the nature of
Snepp’s duties and his coneeded eces< 1o confidential sources and ma-
terials could establish o trust relationship. See 395 F.2d. a1 939 (Hoff-
man, ., concurring in part und dissenting in part). Few tvpes of
governmental emplovment involve w0 hicher degree of trost than that
reposed in a CIA emplovee with Snepps duties,
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to vital national interests even if the published information is
unclassified. When a former agent relies on his own judg-
ment about what information is detrimental, he may reveal
information that the CIA—with its broader understanding of ‘
what may expose classified information and confidential
sources—could have identified as harmful. In addition to
receiving intelligence from domestically based or controlled
sources, the CIA obtains information from the intelligence
services of friendly nations’ and from agents operating in
foreign countries. The continued availability of these for-
eign sources depends upon the CIA’s ability to guarantee the
security of information that might compromise them and
even endanger the personal safety of foreign agents.

Undisputed evidence in this case shows that a CIA agent’s
violation of his obligation to submit writings about the Agency
for prepublication review impairs the CIA’s ability to per-
form its statutory duties. Admiral Turner, Director of the
CIA, testified without contradiction that Snepp’s book and
others like it have seriously impaired the effectiveness of
American intelligence operations. He said:

“Over the last six to nine months. we have had a num-
ber of sources discontinue work with us. We have had
more sources tell us that they are very nervous about
continuing work with us. We have had very strong
complaints from a number of foreign intelligence serv-
ices with whom we conduct liaison. who have questioned
whether they should continue exchanging information
with us, for fear it will not remain secret. T cannot esti-

* Every major nation in the world has an intelligence service. What-
ever fairly may be said about some of its past activities, the CIA (or its
predecessor the Office of Strategic Services) is an ageney thought hy every
President since Frankhin . Roosevelt to be essential to the security of the
United States and—in a sense—the free world. Tt 1= impossible for a
government wiscly to make cntieal decisions about foreign poliey and
national defense without the benefit of dependable foreign intelligence.
See generally T. Powers, The Man Who Kept the Secrets (1979).
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mate to you how many potential sources or liaison ar-
rangements have never germinated because people were
unwilling to enter into business with us.” 456 F. Supp.,
at 179-180.°

In view of this and other evidence in the record, both the Dis-
trict Court and the Court of Appeals recognized that Snepp’s
breach of his explicit obligation to submit his material—
classified or not—for prepublication clearance has irreparably
harmed the United States Government. 595 F. 2d, at 935;
456 F. Supp., at 180.°

8In questioning the force of Admiral Tumner’s testimony, MR. JusTice
StevENs’ dissenting opinion suggests that the concern of foreign intelligence
services may not be occasioned by the hazards of allowing an agent like
Snepp to publish whatever he pleases, but by the release of classified
information or simply the disagrecment of foreign agencies with our Gov-
ernment’s classification policy. Post, at 522-523. Mr. Justice STEVENS’
views in this respect not only find no support in the record, but they
also reflect a misapprehension of the concern reflected by Admiral
Turner’s testimony. If in fact information is unclassified or in the
public domain, neither the CIA nor foreign agencies would be concerned.
The problem is to ensure in advance. and by proper procedures, that
information detrimental to national interest is not. published. With-
out a dependable prepublication review procedure, no intelligence agency
or responsible Government official could be assured that an emplovee
privy to sensitive information might not conclude on his own—innocently
or otherwise—that it should be disclosed to the world.

The dissent argues that the Court is allowing the CIA to “censor” its
emplovees’ publications. Post, at 522. Snepp’s contract, however, requires
no more than a clearance procedure subject to judicial review. If Snepp,
in compliance with his contract, had submitted his manuscript for review
and the Agency had found it to contain sensitive material, presumably—
if one accepts Snepp’s present assertion of good intentions—an cffort
would have been made to eliminate hannful disclosures. Absent agree-
ment in this respect, the Agency would have borne the burden of seeking
an injunction against publication. Sce Alfred A. Knopf, Inc. v. Colby,
509 F. 2d 1362 (CA4). cert. denied, 421 U, S, 999 (1975); United States
v. Marchetti, 466 F. 2d 1309 (CA4), cert. denied, 409 U. 8. 1063 (1972).

* Although both the District. Court and the Court of Appeals expressly

found otherwise, Mr. JusTick STEVENS says that “the interest in con-
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11
of Appeals denies the Government

the most appropriate remedy for Snepp’s acknowledged wrong.
Indeed. as a practical matter. the decision may well leave the
Government  with  no reliable  deterrent against similar

hreaches of sccurity. No one disputes that the actual dam- s
ages attributable to a publication such as Snepp’s generally

are unquantifiable. Nominal damages are a hollow alterna-

tive. certain to deter no onc. The punitive damages recovers

able after a jury trial are speculative and unusual. Even if

rocovered. they may bear no relation to either the Govern-

ment’s irreparable loss or Snepp’s unjust gain.

The Government could not pursuc the only remedy that

the Court of Appeals loft it ™ without losing the benefit of

the bargain it secks to enforce.  Proof of the tortious conduct

necessary to sustain an award of punitive damages might force

the Government to disclose some of the very confidences that
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The Court. of Appenls majority, however, held o= nomatt
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ment will support un exemplary award, See .t 936, and n. 10, 937~
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officials to probing discovery into the Agency’s highly con-
fidential affairs. Rarely would the Government run this risk.
In a letter introduced at Snepp’s trial, former CIA Director
Colby noted the analogous problem in criminal cases. Exist-
ing law, he stated, “requires the revelation in open court of
confirming or additional information of such a nature that the
potential damage to the national security precludes prosecu-
tion.”  App. to Pet. for Cert. in No. 78-1871. p. 68a. When
the Government cannot secure its remedy without unaceept-
able risks, it has no remedy at all.

A constructive trust, on the othoer hand, proteets both the
Government and the former agent from unwarranted risks.
This remedy is the natural and customary consequence of a
breach of trust.* It deals fairly with both parties by con-
forming relief to the dimensions of the wrong. If the agent
secures prepublication clearance, he can publish with no fear
of liability. If the agent publishes unreviewed material in
violation of his fiduciary and contractual obligation. the trust
remedy simply requires him to disgorge the benefits of his
faithlessness.  Since the remedy is swift and sure, it is tailored
to deter those who would place sensitive information at risk.
And since the remedy reaches only funds attributable to the

Y1 Ree 7d.. at 939 (Hoffman, J.. concurrine in part and dissenting in part).

Mr. Justice STEVENS concedes that. even in the absence of o written
contract. an emplovee has o fidiciary oblization 10 protect confident iyl
information obtained during the conre of his employment. Post. ar 518
He also concedes that all personal profits eqined from the exploitation of
such information are impressed with CONTTUCtive trust in favor of the
“emplover. Post. a1 521, In this case, he seems to think that 1he common
law would not treat information s« Ceanfidential ™ unless it were Celussified
See. e g post, at SIS We have thanght that the
was considerably more expansive. See ¢l g
Ageney §§396 () 300 qnd Comment ¢,
AL Seott, Trusts §305 (3d o] 1967y

commaon-law obligation
Restatement (Secondy of
A0 and Comments b of (195N -

It sinee this ease involves 1he
breach of a vt agrcement 1ha spectficadlv required the prepublication
review of all information about 1he emplover, we need not ook to the

common law to determine the =cope af Snepp's fidueiary obligation.
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StevENS, J., dissenting 444 U.8S.

breach, it cannot saddle the former agent with exemplary dam- !
ages out of all proportion to his gain. The decision of the !
Court of Appeals would deprive the Government of this equi-
table and effective means of protecting intelligence that may
contribute to national security. We therefore reverse the
judgment of the Court of Appeals insofar as it refused to
impose a constructive trust on Snepp’s profits, and we remand
the cases to the Court of Appeals for reinstatement of the full

judgment of the District Court.
So ordered.

Mg. Justice STEVENS, with whom MR. JUSTICE BRENNAN
and MR. JUSTICE MARSHALL join, dissenting.

In 1968, Frank W. Snepp signed an employment agreement
with the CIA in which he agreed to submit to the Agency
any information he intended to publish about it for prepubli-
cation review.! The purpose of such an agreement, as the
Fourth Circuit held, is not to give the CIA the power to censor
its employees’ critical speech, but rather to ensure that classi-
fied, nonpublic information is not disclosed without the
Agency’s permission. 505 F. 2d 926, 932 (1979); see also
United States v. Marchetti, 466 F. 2d 1309, 1317 (CA4 1972),
cert. denied, 409 U. S. 1063.

In this case Snepp admittedly breached his duty to submit
the manuscript of his book, Decent Interval, to the CIA for

republication review. However, the Government has con-

, ceded that the book contains no classified, nonpublic ma-
terial? Thus, by definition, the interest in confidentiality

1 Snepp also signed a termination agreement in 1976 in which he made
substantially the same commitment.

2]n response to an interrogatory asking whether it contended that
«Decent Interval contains classified information or any information con-
cerning intelligence or CIA that has not been made public by CIA,” the
Government stated that “[flor the purpose of this action, plaintiff does
not so contend.” Record Item No. 24, p. 14. Because of this concession,
the District Judge sustained the Government’s objections to defense efforts

2
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that Snepp’s contract was designed to protect has not been
compromised. Nevertheless, the Court today grants the Gov-
ernment unprecedented and drastic relief in the form of a
constructive trust over the profits derived by Snepp from the
sale of the book. Because that remedy is not authorized by
any applicable law and because it is most inappropriate for
the Court to dispose of this novel issue summarily on the
Government'’s conditional cross-petition for certiorari, I re-
spectfully dissent.

I

The rule of law the Court announces today is not supported
by statute, by the contract, or by the common law. Although
Congress has enacted a number of criminal statutes punishing
the unauthorized dissemination of certain types of classified
information,® it has not seen fit to authorize the constructive
trust remedy the Court creates today. Nor does either of the
contracts Snepp signed with the Agency provide for any such
remedy in the event of a breach The Court’s per curiam

to determine whether Decent Interval in fact contains information that
the Government considers classified. See, e. g., the testimony of Admiral
Stansfield Turner, Director of the CIA, Tr. 135; and of Herbert Hetu,
the CIA’s Director of Public Affairs, Tr. 153.

38ee, e. ¢, 18 U. S. C. § 798, which imposes a prison term of 10 vears
and a 810,000 fine for knowingly and willfully publishing certain tyvpes of
classified information; 18 U. S. C. § 794, which makes it a criminal offense
punishable by life in prison to communicate national defense information
to a foreign government; and 5 U. S. C. § 8312, which withdraws the

‘right to Government retirement benefits from a person convicted of violat-

ing these statutes. Seec also Exce. Order No. 12065, 3 CFR 190 (1979),
note following 50 U. S. C. §401 (1976 ed., Supp. II), which provides
administrative sanctions, including discharge, against employees who pub-
lish classified information. Thus, even in the absence of a constructive
trust remedy, an agent like Snepp would hardly be free, as the majority
suggests, “to publish whatever he pleases.” Ante. at 513, n. 8.

“In both his original emplovment agreement and the termination agree-
ment Snepp acknowledged the criminal penalties that might attach to any
publication of classified information. In his emplovment agreement he
also agreed that a breach of the agreement would be cause for termina-
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opinion seems to suggest that its result is supported by a
blend of the law of trusts and the law of contracts.® But
neither of these branches of the common law supports the
imposition of a constructive trust under the circumstances of
this case.

Plainly this is not a typical trust situation in which a set-
tlor has conveyed legal title to certain assets to a trustee for
the use and benefit of designated beneficiaries. Rather, it is
an employment relationship in which the employee possesses
fiduciary obligations arising out of his duty of loyalty to his
employer. One of those obligations, long recognized by the
common law even in the absence of a written employment
agreement, is the duty to protect confidential or “classified”
information. If Snepp had breached that obligation, the com-
mon law would support the implication of a constructive trust
upon the benefits derived from his misuse of confidential
information.®

But Snepp did not breach his duty to protect confidential
information. Rather, he breached a contractual duty, im-
posed in aid of the basic duty to maintain confidentiality, to

Stevens, ., dissenting 444 U.8. !
|
|
{

tion of his employment. No other remedies were mentioned in either
agreement.

*In a footnote, see ante. at 515, n. 11, the Court suggests that it need not
look to the common law to support its holding because the case involves a
written contract. But, inasmuch as the contract itself does not state what
remedy is to be applied in the event of a breach. the common law is the
only source of law to which we can look to determine what constitutes
af appropriate remedy.

®8See, e. g.. Sperry Rand Corp. v. A-T-0, Inc.. 447 F. 2d 1387, 1392
(CA4 1971) (Virginia law), cert. denied, 405 U. 8. 1017: Tlapek .
Chevron Oil Co., 407 F. 2d 1129 (CAS 1969) (Arkansas law): Structural
Dynamics Research Corp. v. Enginecring Mechanics Research Corp., 401
F. Supp. 1102, 1120 (ED Mich 1975) (Michigan law): Restatement
(Sccond) of Agency § 396 (c) (1958) (“Unless otherwise agreed, after the
termination of the agenev, the agent: . .. (¢) has a duty to account for
profits made by the sale or use of trade seerets and other confidential
information, whether or not in competition with the principal . . "),

2
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obtain prepublication clearance. In order to justify the im-
position of a constructive trust, the majority attempts to
cquate this contractual duty with Snepp’s duty not to dis-
close, labeling them both as “fiduciary.” 1 find nothing in
the common law to support such an approach.

Employment agreements often contain covenants designed
to ensure in various ways that an employee fully complies
with his duty not to disclose or misuse confidential informa-
tion.  One of the most common is a covenant not to com-
pete.  Contrary to the majority’s approach in this case, the :
courts have not construed such covenants broadly simply “
because they support a basic fiduciary duty; nor have they
granted sweeping remedics to enforce them.  On the contrary,
because such covenants arc agreements in restraint of an in-
dividual’s freedom of trade, they are enforceable only if they
can survive scrutiny under the “rule of reason.” That rule,
originally laid down in the seminal ecase of Mitehel v, Reyn-
olds. 1 P. Wms. 181, 24 Eng. Rep. 347 (1711). requires that
the covenant be reasonably necessary to protect a legitimate
interest of the employer (such as an interest in confidenti-
ality), that the employer’s interest not he outweighed by the
public interest.” and that the covenant not be of any longer -

duration or wider geographical scope than necessary to protect
the employer’s interest, ®

" As the court held in fferbert Morris, Ltd v, Sarelby, [1016] A ) (88,
SN protecting trade seerets does nat omweigh
the public interest in keeping 1he emplovee in the work foree:

“TATn emplover canfnot] prevent his cimplovee
knowledge in his 1rade or
his

from using the <kill and
profession which he has learm i the conrse of
craployment by means of directions or instpueri

s from the emplover,
That information and thaa
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of hix having had ~ire)
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v the advantyee
admirable instroenon The case in which 1he
purpose of proteciion i< where e
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The Court has not persuaded me that a rule of reason
analysis should not be applied to Snepp’s covenant to submit
to prepublication review. Like an ordinary employer, the
CIA has a vital interest in protecting certain types of infor-
mation; at the same time, the CIA employee has a counter-
vailing interest in preserving a wide range of work oppor-
tunities (including work as an author) and in protecting his
First Amendment rights. The public interest lies in a proper
accommodation that will preserve the intelligence mission of
the Agency while not abridging the free flow of unclassified
information. When the Government sceks to enforce a harsh
restriction on the employee’s freedom,’ despite its admission :
that the interest the agreement was designed to protect—the
confidentiality of classified information—has not been com-
promised, an equity court might well be persuaded that the
case 1s not one in which the covenant should be enforced.!

1978) (Illinois law); American Hot Rod Assn.. Inc. v. Carrier, 500 F. 2d
1269, 1277 (CA4 1974) (North Carolina law); Alston Studios, Inc. v.
Lloyd V. Gress & Associates, 492 F. 2d 279, 282 (CA4 1974) (Virginia
law); Mizing Equipment Co. v. Philadelphia Gear, Inc., 436 F. 2d 1308,
1312 (CA3 1971) (New York law); Water Services. Inc. v. Tesco Chemi-
cals, Inc.. 410 F. 2d 163, 167 (CA5 1969) (Georgia law): Restatement
(Second) of Contracts § 330 (Tent. Draft No. 12, Mar. 1, 1977).

? The covenant imposes a serious prior restraint on Snepp’s ability to
speak freely, see n. 17, infra. and ix of indefinite duration and scope—
factors that would make most similar covenants unenforceable.  See, e. g.,
Alston Studios. Inc. v, Lloyd V. (Gress & Assoctates, supra. at 283 (holding
void under Virginia law a0 covenant with no geographical himitation) :
A?llu'rir‘m: Hot Rod Assn., Twe. v, Carrier, supra. at 1279 (holding void
under North Carohna law @ covenant with no durational or geographical
limitanon) © E. L. Comwell & Co. v, Gutberlot, £29 F. 24 527, 525 (CAd
1970) (holding void under Marvland law o covenant with no durational
or geographical hmitation).

19 The Court correetly points out that the Government mav regulate
certain activities of it emplovees that would be proteeted by the First
Amendment i other contexts. Anfe, at 509 n. 30 But none of the cases
it ettes mvolved a requirement that :m emplovee <ubmit all proposed public

statements for prerelesse censorship or approval. The Court has not pre-

k]
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But even assuming that Snepp’s covenant to submit to pre-
publication review should be enforced, the constructive trust
imposed by the Court is not an appropriate remedy. If an
employee has used his employer’s confidential information for
his own personal profit, a constructive trust over those profits
is obviously an appropriate remedy because the profits are
the direct result of the breach, But Snepp admittedly did
not use confidential information in his book; nor were the
profits from his book in any sense a product of his failure to
submit the book for prepublication review. For, even if
Snepp had submitted the book to the Agency for prepublica-
tion review, the Government’s censorship authority would
surely have been limited to the excision of classified material.
In this case, then, it would have been obliged to clear the
book for publication in precisely the same form as it now
stands."  Thus, Snepp has not gained any profits as a result
of his breach; the Government, rather than Snepp. will be
unjustly enriched if he is required to disgorge profits attrib-
utable entirely to his own legitimate activity.

Despite the fact that Snepp has not caused the Govern-
ment the type of harm that would ordinarily be remedicd by

viously considered the enforeeability of this kind of prior restraint or the:
remedy that should be imposed in the event of a breach.

"1 he had submitted the hook 10 the Agenev and the Agenev had re-
fused to consent to the publication of certain material in it, Snepp could
have obtained judicial review to determine whether the Ageney was cor-
Tect in considering the material classified. See United States v. Marchetti.
466 F. 2d 1309, 1317 (CA4 1972), cert. denied, 409 . S 1063 It is
noteworthy that the Court doex not dizagree
view in Marchetti, reiterated in Snepp. that
Amendment right to publish unelassified nf
reference in footnote 3 of jts opinion to the
pelling interest in protecting “the
M ns 3 and despite <ome

with the Fourth Cirenit’s
a CTA emplovee has o First
ormuation.  Thus, despite it
Government’s so-called com-
appearance of confidentiality,” ante, at
ambignity mothe Court's reference 1o “detr-
mental™and “harmful™ ns opposed to “elassified” information. ante 1 H11-
SI2. T do not understand the Conrt. 1o mphy that the Government could

obtain an injunction agiuinst the publieation of unclassified information.
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the imposition of a constructive trust, the Court attempts to
justify a constructive trust remedy on the ground that the
Government has suffered some harm. The Court states that
publication of “unreviewed material” by a former CIA agent
“can be detrimental to vital national interests even if the pub- i
lished information is unclassified.”  Ante, at 511-512. It then
scems to suggest that the injury in such cases stems from the ,
Ageney’s inability to eateh “harmful” but unclassified informa-
tion before it is published. 1 do not believe, however, that !
the Agency has any authority to censor its employees’ publica- :
tion of unclassified information on the basis of its opinion that
publication may be “detrimental to vital national interests”
or otherwise “identified as harmful.” Ibid. The CIA never
attempted to assert such power over Snepp in either of the
contracts he signed; rather. the Agency itself limited its cen-
sorship power to preventing the disclosure of “classified”
information. Morcover, even if such a wide-ranging prior
restraint would be good national security policy. T would have
great difficulty reconciling it with the demands of the First
Amendment.

The Court. also relies to some extent on the Government’s
theory at trial that Snepp caused it harm by flouting his pre-
publication review obligation and thus making it appear that
the CTA was powerless to prevent its agents from publishing
anyv information they chose to publish, whether elassified or
not. The Government theorized that this appearance of
weakness would discourage foreign governments from coop-
drating with the CTA beeause of a fear that their seerets might
also be compromised.  In support of its position that Snepp’s
hook had in fact had cuch an impact. the Government intro-
duced testimony by the Direetor of the CTA. Admiral Stans-
field Turner, stating that Snepp’s book and others Tike it had
icopardized the CTA's relationship with foreign intelligence
cervices by making them uncure of the Agenev’s ahility to
mamntain confidentiality.  Admiral Turner’s truneated testi-
mony does not explain, however, whether these unidentified

2
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“other”’ books actually contained classified information.’* If
so, it is difficult to believe that the publication of a book like
Snepp’s, which does not reveal classified information, has
significantly weakened the Agency’s position. Nor does it
explain whether the unidentified foreign agencies who have
stopped cooperating with the CIA have done so because of
a legitimate fear that secrets will be revealed or because they
merely disagree with our Government’s classification policies.’

In any event, to the extent that the Government seeks to
punish Snepp for the generalized harm he has caused by
failing to submit to prepublication review and to deter others
from following in his footsteps, punitive damages is, as the
Court of Appeals held, clearly the preferable remedy “since
a constructive trust depends on the concept of unjust enrich-
ment rather than deterrence and punishment. See D. Dobbs,

Law of Remedies § 3.9 at 205 and § 4.3 at 246 (1973).” 595
F. 2d, at 937

?The District Judge sustained the Government’s objections to ques-
tions concerning the identity of other agents who had published the unay-
thorized works to which Admiral Turner referred. Tr. 136. However,
Admiral Tumer did testify that the harmful materials involved “[p]ri-
marily the appearance in the United States media of identification of
sources and methods of collecting intelligence. . . Id., at 143. This
type of information is certainly classified and is specifie
formation that Snepp has maintained he did not reveal
See, e. g.. Snepp’s December 7, 1977,
in which he stated: “I have made a ve
sources or methods. . . .”
Item 19, Exhibit I, p. 5.

© 1 Snepp’s attorneys were foreclosed from asking Admiral Turner whether

“ particular foreign sources had stopped cooperating with United States’
authorities as a direct result of the publication of Decent Interval. Tr.
138. Thus, it is unclear whether or why foreign sources may have reacted
unfavorably to its publication. However, William F. Colby, the CIA’s
former Director, did indicate in his testimony that foreign nations generally
have a stricter secrecy code than does the United States. Id, at 175-176.
1 One of the Court’s justifications for its constructjve trust remedy is
that “it cannot saddle the former agent with exemplary damages out of all

allv the tvpe of in-
in Decent Interval.
interview on the Tomorrow show,
rv determined effort not to expose
Government’s Requests for Admissions, Record

: 2400014-6
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524 OCTOBER TERM, 1979
Stevens, J., dissenting 444 U.8.

II

The Court’s decision to dispose of this case summarily on
the Government's conditional cross-petition for certiorari is
just as unprecedented as its disposition of the merits.

Snepp filed a petition for certiorari challenging the Fourth
Circuit’s decision insofar as it affirmed the entry of an injunc-
tion requiring him to submit all future manuscripts for pre-
publication review and remanded for a determination of
whether punitive damages would be appropriate for his failure
to submit Decent Interval to the Agency prior to its publication.
The Government filed a brief in opposition as well as a cross-
petition for certiorari; the Government specifically stated,
however, that it was cross petitioning only to bring the entire
case before the Court in the event that the Court should decide ]
to grant Snepp’s petition. The Government explained that
“[blecause the contract remedy provided by the court of ap-
peals appears to be sufficient in this case to protect the Agency’s
interest, the government has not independently sought review in
this Court.” In its concluding paragraph the Government
stated: “If this Court grants [Snepp’s] . . . petition for a writ
of certiorari in No. 78-1871, it should also grant this cross- 3
petition. If the petition in No. 78-1871 is denied, this peti-
tion should also be denied.” Pet. for Cert. in No. 79-265, p. 5.

Given the Government’s position, it would be highly inap-
propriate, and perhaps even beyond this Court’s jurisdiction,
to grant the Government’s petition while denying Snepp’s.
Yet that is in essence what has been done.’* The majority
obviously does not believe that Snepp’s claims merit this i
Court’s consideration, for they are summarily dismissed in a

proportion to his gain.” Ante, at 516. This solicitude for Snepp’s welfare
is rather ironic in view of the Draconian nature of the remedy imposed by
the Court today.

33T have been unable to discover any previous case in which the Court
has acted as it does today, reaching the merits of a conditional cross-
petition despite its belief that the petition does not merit granting
certiorari.
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footnote. Ante, at 509, n. 3. It is clear that Snepp’s peti-
tion would not have been granted on its own merits.

The Court’s opinion is a good demonstration of why this
Court should not reach out to decide a question not necessarily
presented to it, as it has done in this case. Despite the fact
that the Government has specifically stated that the punitive
damages remedy is “sufficient” to protect its interests, the
Court forges ahead and summarily rejects that remedy on the
grounds that (a) it is too speculative and thus would not
provide the Government with a “reliable deterrent against
similar breaches of security,” ante, at 514, and (b) it might
require the Government to reveal confidential information
in court, the Government might forgo damages rather than
make such disclosures, and the Government might thus be
left with “no remedy at all” ante, at 515. It seems to me
that the Court is foreclosed from relying upon either ground
by the Government’s acquiescence in the punitive damages
remedy. Moreover, the second rationale ¢ is entirely specu-

lative and, in this case at least, almost certainly wrong. The
Court states that

“[pJroof of the tortious conduct necessary to sustain an
award of punitive damages might force the Government
to disclose some of the very confidences that Snepp
promised to protect.” Ante, at 514.

Yet under the Court of Appeals’ opinion the Government
would be entitled to punitive damages simply by proving
that Snepp deceived it into believing that he was going to

“comply with his duty to submit the manuscript for prepubli-

cation review and that the Government relied on these mis-
representations to its detriment. I fail to see how such a
showing would require the Government to reveal any con-
fidential information or to expose itself to “probing discovery
into the Agency’s highly confidential affairs.” Ante, at 515.

¢ Which, it should be noted, does not appear anywhere in the Govern-
ment's 5-page cross-petition.
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Stevens, J., dissenting 444 U.S.

II1

The uninhibited character of today’s exercise in lawmaking
is highlighted by the Court’s disregard of two venerable
principles that favor a more conservative approach to this
case.

First, for centuries the English-speaking judiciary refused
to grant equitable relief unless the plaintiffi could show that
his remedy at law was inadequate.  Without waiting for an
opportunity to appraise the adequacy of the punitive damages
remedy in this case, the Court has jumped to the conclusion
that cquitable relief is necessary.

Second, and of greater importance, the Court, scems unaware

. of the fact that its drastic new remedy has been fashioned to
enforce a species of prior restraint on a citizen’s right to
criticize his government.”  Tnherent in this prior restraint is
the risk that the reviewing ageney will misuse its authority
to delay the publication of a critical work or to persuade an
author to modify the contents of his work bevond the de-
mands of secrecy. The character of the covenant as a prior
restraint on free speech surely imposes an especially heavy
burden on the censor to justify the remedy it seeks. Tt
would take more than the Court has written to persuade me
that that burden has been met

I respectfully dissent.

Y The mere faet that the Agenev has the anthority 1o review the text

- of a eritical haok in search of elassified information hefore it i< publizhed
< 15 bound to have an inhibiting effeet on the author's writing.  NMareover,
the right to delay publication until the review ix completed = it=elf & form

of prior restraint that would not be tolerated in other contexts. See,

c. g.. New York Times Co. v. United States. 403 1. & T13: Nebraska
Press Assie vo Staart, 427 U S0 53090 In view of the national interest
momaintaining an effective imelligenee serviee, 1 am not prepared to sav
that the restraint iz necessarilv intolerable in this contest. | am, however,
prepared to say that, certiorari having been granted, the issue surely
should not be resolved in the absence of full briefing and argument.
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UNITED STATES of America,
Appellee,
v.
Victor L. MARCHETTI, Appellant,
(two cases).
Nos. 72-1586, 72-1589.

United States Court of Appeals,
Fourth Circuit,

Argued May 31, 1972.
Decided Sept. 11, 1972.

Certiorari Denied Dec. 11, 1972.
See 93 S.Ct. 553.

Action by United States against
former employee of Central Intelligence
Agency to enjoin the former employee
from publishing a proposed book in vio-
lation of secrecy agreement and secrecy
oath. The United States District Court
for the Eastern District of Virginia, at
Alexandria, Albert V. Bryan, Jr., J.
granted preliminary injunction and the
former employee appealed. The Court
of Appeals, Haynsworth, Chief Judge,
held that secrecy agreement executed by
employee at commencement of his em-
ployment was not in derogation of his
constitutional rights and its provision
for submission of material to the agency
for approval prior to publication was en-
forceable, provided the agency acted
promptly upon such submissions and
withheld approval of publication only of
classified information which had not
been placed in public domain by prior
disclosure.

Affirmed and remanded.

Craven, Circuit Judge, concurred
and filed opinion.

I. Courts =302

By virtue of the presence of the
United States as a party, federal court
had jurisdiction of United States’ suit
against  former  Central  Intelligence
Ageney employee to enforce a secrecy
agreement which prohibits the publica-
tion of any article or book ahout the
ageney  without  the agency's  prior
written  authorization.  U.S.(C.A . Const.
Amend. 1: 28 U.S.(" A, § 1345,

UNITED STATES v. MARCHETTI 1309
Cite ns 168 .24 1309 (1072)

2. United States €124

The government's interest in pro-
tecting the national security gave it
standing to bring action against former
employee of Central Intelligence Agency
to enforce secrecy agreement to prohibit
the publication of articles or books about
the agency without the agency’s prior
consent. U.S.C.A.Const. Amend. 1; 28
U.S.C.A. § 1345.

3. Constitutional Law €290

The First Amendment limits the ex-
tent to which the United States, contrac-
tually or otherwise, may impose secrecy
requirements upon its employees and en-
force requirements with system of prior
censorship.  U.S.C.A.Const. Amend. 1.

4. Constitutional Law €90

The First Amendment precludes se-
crecy agreements calling for prior cen-
sorship with respect to information in
possession of government employee
which is unclassified or officially dis-
closed. U.S.C.A.Const. Amend. 1.

5. Constitutional Law €290

Free speech is not o0 absolute or ir-
rational a conception as to imply paraly-
sis of the means for effective protection
of all the freedoms secured by the Bill
of Rights. U.S.C.A.Const. Amend. 1.

6. Constitutional Law 290

The unconditional phrasing of the
First Amendment was not intended to
protect every utterance and does not
bring cither libel or obscenity within the
protection intended for speech and press.
U.S.C.A.Const. Amend. 1.

7. Constitutional Law <290

Threats and bribes are not protect-
ed by the First Amendment simply be-
cause they are written or spoken and ex-
tortion is a crime although it isx verbal.
U.S.C.A.Const, Amend. 1.

8. United States ¢33

Gathering intelligence  information
and the other activities of the Central
Intelligence  Ageney, including  clandes-
tine affairs against other nations, are
all within the President’s constitutional
responsibility for the security of the na-
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tion as the Chief Executive and as Com-
mander in Chief. U.S.C.A.Const. art. 2,
§ 2.

9. Constitutional Law €290

Although citizens have the right to
criticize the conduct of our foreign af-
fairs, the government also has the right
and duty to strive for internal secrecy
about the conduct of governmental af-
fairs in areas in which disclosure may
reasonably be thought to be inconsistent
with the national interest. U.S.C.A.
Const. art. 2, § 2; Amend. 1.

10. Constitutional Law €290

Although the First Amendment pro-
tects criticism of the government, noth-
ing in the Constitution requires the gov-
ernment to divulge information. U.S.C.
A.Const. Amend. 1.

11. United States <236

Secrecy agreements with employees
provided reasonable means for Central
Intelligence Agency to protect intelli-
gence sources and methods. 5 U.S.C.A.
§ 552(b)(1); Executive Order No.
10501, 50 U.S.C.A. § 401 note and § 403
(d)(3).

12. United States C=41

The government’s need for secrecy
in the area of intelligence sources and
methods justified system of prior re-
straint’ggaixlst disclosures by employees
and former employees of Central Intelli-
gence Agency concerning classified in-
formation obtained during the course of
employment. 5 U.S.C.A. § 552(bicl):
Executive Order No. 10501, 50 U.S.C.A.
§ 401 note and § 403¢(d)(3).

13. Constitutional Law <290

Employee, by accepting employment
with Central Intelligence Agency and by
signing a secreey agreement, did not
surrender his right of free specech, UL
S.C.A.Const. Amend. 1.

11. United States &126

Secreey oath signed by Central In-
telligence Ageney employee at the time
he left the employment would not be en-
forced to the extent that it purported to
prevent disclosure of unclassified infor-

mation. U.S.C.A.Const. Amend. 1; § U.b
S.C.A. § 552(b)(1); Executive Order’:

No. 10501, 50 U.S.C.A. § 401 note and
§ 403(d)(3).

15. United States €66

Oath of secrecy which Central Intel-
ligence Agency employee signed at the
termination of his employment wag
unenforceable where there was no con-
sideration for the oath. 5 U.S.C.A. §
552(b)(1); Executive Order No. 10501,
50 U.S.C.A. § 401 note and § 403(d)(3).

16. United States €41

Former employee of Central Intelli-
gence Agency retained right to speak
and write about the agency and its oper-
ation and to criticize it as any other cit-
izen might, but he was not entitled to
disclose classified information obtained
by him during the course of his employ-
ment which was not already in the pub-
lic domain.

17. Injunction =205

Under injunction which required
former employvee of Central Intelligence
Agency to submit manusecript to the

Agency to examine for classified infor-’

mation, the maximum period in which
the agency must respond after former
employee submitted manuscript for ap-
proval should not exceed 30 days. U.S.
C.A.Const. Amend. 1; 5 U.S.C.A. § 552
(h)(1); Executive Order No. 10501, 50
U.S.C.A. § 101 note and § 403(d)(3).

18. United States &40

Former employee of Central Intelli-
grence Ageney would be entitled to judi-
cial review of any action by the agency
in disapproving publication of material
submitted by former employee in ad-
vance of  publication.  U.S.C.A.Const.
Amend. ;5 USCA. § 552(b)(1);
Exceutive Order No. 10501, 50 U.S.C.A.
§ 401 note and § 403cd)y (3.

19. Constitutional Law 272

The operations of the Central Intel-
ligence Agency, generally, are an execu-
tive function heyond control of the judi-
ciad power.  US.C.AConst, art. 2, § 2.
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20. Constitutional Law &=72

If, in the conduct of Central Intelli-
gence Agency operations, the need for
secrecy requires system of classification
of documents and information, the proc-
ess of classification is part of the execu-
tive function beyond scope of judicial re-
view. U.S.C.A.Const. art. 2, § 2;: 5 U.S.
C.A. § 552(b)(1); Executive Order No.
10501, 50 U.S.C.A. § 401 note and § 403
(d)(3).

21. Constitutional Law ¢=99

If information, though classified,
has been publicly disclosed, former em-
ployee of Central Intelligence Agency
would have as much right as anyone else
to republish it. U.S.C.A.Const. Amend.
1; 5 US.C.A. § 552(b)(1); Executive
Order No. 10501, 50 U.S.C.A. § 401 note
and § 403(d)(3).

22. United States ¢=40

Issue upon judicial review of agency
disapproval of materials submitted to it
by former employee for approval prior
to publication is limited to whether the
information was classified and, if S0,
whether, by prior disclosure, it had come
into the public domain. U.S.C.A.Const.
Amend. 1; 5 US.C.A. § 552(b)i1):
Executive Order No. 10501, 50 U.S.C.A.
§ 401 note and § 403(d)(3).

Melvin L. Wulf, New York Citv «San-
ford Jay Rosen, John Shattuck., New
York City, American Civil Liberties Un-
ion Foundation, and Philip J. Hirschkop,
Alexandria, Va., on brief), for appellant.

Irwin Goldbloom, Atty., Dept. of Jus-
tice, (Harlington Wood, Jr.. Asst. Aty
Gen., Walter H. Fleischer, and Daniel J.
McAuliffe, Attys., Dept. of Justice, on
hrief), for appellee.

(Irwin Karp and Osmond K. Fraenkel,
New York City, on brief), for The Au-
thors League of America, Inc.. amicus
curiae,

(Edward C. Wallace, Marshall ¢, Ber-
wer, Heather Grant Florence, and Weil,
Gotshal & Manges, New York City, on
hrief), for Association of American Pub-
lishers, Ine., amicus curiac.

Cite ns 460 F.2d 1300 (1972)

Before HAYNSWORTH, Chief Judge,
and WINTER and CRAVEN, Circuit
Judges.

HAYNSWORTH, Chief Judge:

The question for decision is the en-
forceability of a secrecy agreement ex-
acted by the government, in its capacity
as employer, from an employee of the
Central Intelligence Agency. Marchetti
contends that his First Amendment
rights foreclose any prior restraint upon
him in carrying out his purpose to write
and publish what he pleases about the
Agency and its operations. Relying on
a secrecy agreement signed by Marchetti
when he became an employee of the
Agency and on a secrecy oath signed by
Marchetti when he resigned from the
Agency, the District Court ordered Mar-
chetti to submit to the Agency thirty
days in advance of release to any person
or corporation, any writing, fictional or
non-fictional, relating to the Agency or
to intelligence and ordering him not to
release any writing relating to the
Agency or to intelligence without prior
authorization from the Director of (en-

tral Intelligence or from his designated .

representative.  Marchetti was also or-
dered to return any writing or other
property of the United States he had ae-
quired while employed by the Agency.

We affirm the substance of the deci-
sion below, limiting the order. however
to the language of the seereey agree-
ment Marchetti signed when he joined
the Ageney. We find the contract con-
stitutional and otherwise reasonable and
lawful.

This action was initiated on April 18,
1972, when the United States was grant-
ed an ex parte temporary restraining or-
der against Marchetti by the District
Court. A hearing was set for April 28,
1972, on the Government's motion for a
preliminary  injunction.  On April 21,
1972, Marchetti moved to have the Dis-
trict Court dissolve the temporary re-
straining order.  After that motion had
been denied, an interlocutory appeal pur-
suant to 28 U.S.C)§ 1292(h) was sought

in this court.  After oral argument, this

466 F. 20 e ———
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panel denied the request for an interloc-
utory appeal and for writs of mandamus
and prohibition, but directed the United
States not to interfere with prospective
witnesses for Marchetti. Counsel for
Marchetti subsequently sought a post-
ponement until May 14, 1972 of the
hearing on the preliminary injunction.
In granting this postponement, the Dis-
trict Court ordered the trial on the mer-
its consolidated with the hearing on the
motion for the preliminary injunction.
The trial, held on May 15, was followed
on May 19, 1972 by the District Court’s
Memorandum Opinion and Order grant-
ing the injunction sought by the United
States.

t. The relevant provisions of the agreement
are :
"SECRECY AGREEMENT

1. 1. Vietor I.. Marchetti, understand

that by virtue of my duties in the Cen-

tral Intelligence Ageney, 1 may be or
have been the recipient of information
and intelligence  which coneerns  the

present  and  future seeurity of e

United  States. Thix information and

intelligenee, tazether with the methods

of collecting and handling it, sare clas-
sified aecording 1o secarity standirds
set by the UVnited States Government,

[ have read g undevstand e pro.

visions of e espionage biws, At of

June U5 1048 g amended, coneerning

the  disclosure of information  relating

to the Nutionn) Defense and 1 am fa-
miliar with the penaltios provided  for
vialation Hiereof,

2001 aeknoledge, that 1 o not now,

nor shall 1 ever possess any right, jn-
terest. title ar claim, in or 1o any of
the information or intelligenee o any
method  of collecting  or handling it
which hias come or <hal) cone ta my -
tention by vietye of iy connection with
the Contreygl Intedligenee Azeneyv, bt
shadl alwayvs reeonize the prajerty
right of the Ugited Nttes of Americen,
in and ta such mtters,
T do soleninly swenr hat Fowitl
wever divalpe, publishi or revenl vither
by word conduet, ar by any other means,
ANy classified informntion, tteilizenee
or knowledge exeept an the perform
ance of my official duties il i fecard-
ance with the baows of fhe United Ntites,
unless specifically authorized in writ
inein ek case. by the Dyrecraor of
Centeal Intelligence op his auatharized
representatives, ® ¢ .
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Marchetti was an employee of ’ﬂ,
Central Intelligence Agency from Octo:
ber 3, 1955 until he resigned effective
September 5, 1969. The positiong “he ‘@Y
held included the post of Executive Ag.
sistant to the Deputy Director. When
he joined the Agency, he signed a secx:‘:e-' ‘
¢y agreement promising not to divulge
In any way any classified information,
intelligence or knowledge, except in the
performance of his official duties, unlesg
specifically authorized in writing by the
Director or his authorized representg-
tive! Marchetti also signed a secrecy
oath when he resigned from the Agency
in 1969.2 o

2. The relevant provisions of the oath are:
CSECRECY OATIT

1, . am about to terminate
my association with the Central Intel-
ligence Agency. 1 realize that, by vir-
tue of my duties with that Agency,
I hiave been the recipient of information
and intelligenee which concerns the pres-
ent and future security of the United
States of Amerien, I am aware that
the unauthorized disclosure of such in-
formation is  prohibited by the Es-
pionige Laws (I8 USC secs, 793 and
790 and by the National Necurity Act
of 1947 which specifieally requires the
protection of intelligenee  sources and
methods from ananagthorized disclosure,
Necordingly, I SOLEMNLY SWEAR,
WITHOUT  MENTAL RIESERVA-
THON OR PURPORE OF EVASION,
ANDUIN THE ABSENCE OF DU-
RESN, AN FOLLOWNSN:

LT will never divulge, publish, or re-
veal by writing, waord, conduet, or oth-
erwise, any information relating to the
national defeuse and security and par-
teularly information of this nature re-
lating 1o intelligence sonrces, methods
and operations, and specifieally Central
Totelligenee Ageney operations, sources,
niethads, personnel, fiseal data, or securi-
IV measures to anvone, including  but
not Hmited to, any futyre governmental
or - private  emplaver, private  eitizen,
or other Government employee or of-
ficial without (e CNpPress o written con-
sent of the Directar of Centeal Intel-
Heence ar his nuthorized representative,

» » - - L

S0 do not have any dociments or
materinls in oy possession,  clnssified
or unclassified, which are e property
af . or in enstodial responsihility of the

( : 00014-6
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After his resignation, Marchetti pub-
lished a novel, entitled The Rope Dancer
concerning an agency called the “Nation-
al Intelligence Agency.” Marchetti has
also published an article in the April 3,
1972 issue of the magazine, The Nation.
Entitled “CIA: The President’s Loyal
Tool,” the article criticized some policies
and practices of the Agency. In March,
1972, Marchetti submitted to Esquire
magazine and to six other publishers an
article in which he reports some of his
experiences as an agent, According to
the United States, this article contains
clarzifiod information concerning intelli-
gence sources, methods and operations.
Marchetti has appeared on television and
radio shows and has given interviews to
the press. He has submitted to a pub-
lishing house an outline of a4 book he
proposes to write about his intelligence
experiences.

I
Jurisdiction

[1,2] Jurisdiction arises from the
presence of the United States as a party.
28 U.S.C. § 1345, “i'h rovernment iy
SUE s T8 . T

‘ion. In such cases, however, 1t must
have some interest to be vindicated suf-
ficient to give it standing.” (. A
Wright, Federal Courts 68 (2d  eod
1970), ch. 3, § 22. Standing arises fron,
the government’s interest in jirotecting:
the national/security

I

The Froodom of Spiceh and af the Press
are not Absolute

Marchetti claims that the present gn.
Junction is barred by the Supreme Court

Centrn! Inteiligenee Azeney, g
COME IETO BN pssesslon a8y el o
v dnties with the Congegl Tutetliven, .-

Ageney, op atherwia,  + & a0

00 I e Iwbe 15N [ S N T
DR A T R B S roge 1oz
CEAerU saveriineny cntrasted, by (he
Very o terte ol s heine owitly PO s
Y P M T S aied s
cletrged Tor e Aevieral welliore, hine o

ot

decision in the Pentagon Papers case be-
cause the Government has failed to meet
the very heavy burden against any gys-
tem of prior restraints on expression.
New York Times Co. v. United States,
403 U.S. 713, 714, 91 S.Ct. 2140, 29 L.
Ed.2d 822.

[3,4] We readily agree with Mar-
chetti that the First Amendment limits
the extent to which the United States,
contractually or otherwise, may impose
secrecy requirements upon its employees
and enforce them with a system of prior
censorship. It precludes such restraints
with respect to information which is un-
classified or officially disclosed, but we
are here concerned with secret informa-
tion touching upon the national defense
and the conduct of foreign affairs, ac-
quired by Marchetti while in a position
of trust and confidence and contractual-
ly bound to respect it.

In order to protect freedom of speech
and of the press, the First Amendment
has been applied bevond its express
terms, which were directed solely to
Congress:

“The first amendment provides that
Cotigress shall make no law *  * *
abridging the freedom * 0+ o+ of
the press.” and there has been common
disposition to apply the amendment to
the Executive and the courts as well,
fCiting: Joint Anti-Fascist Refugee
Comm. v, McGrath, 341 U.S. 123,
T3 1144, 71 8Ct. 624, 95 L.Ed. 817
e Black, 1., concurring). 199 [, 71 8.Ct.
6241 (Reed, J., dissenting) (1951) ;
Watkins v, United States, 354 U.S.
178, 188 |, 77 S.CtL. 1173, 1 L.Ed.2d
12937 019571 West Virginia [ State)
Bd. of Educ. v. Barnette, 319 U.S.

rodhit o apply S0 its awn conrts tar wny
peher assistanee an the cxereiae af (e
e s the disohinrse of the ather,
OIS T SnIetent o answoer e s apapeent]
to e af those conris that 1t has no
Precutiary anterest g the moater,. Pl
abilizatioms which i1 o~ under 1o Promote
the nterest ar all and to prevent e
wrongdomgg of cne vesalting mjury
Toothe peneral weltare, 15 aften of piself
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624, 642 [, 63 S.Ct. 1178, 87 L.Ed.
1628] (1943). See also Beauharnais
v. Nllinois, 343 U.S. 250, 386 [, 72 S.
Ct. 725, 96 L.Ed. 919] (Douglas, J.,
dissenting) (1952); Reid v. Covert,
354 U.S. 1, 17 [, 77 S.Ct. 1222, 1 L.
Ed.2d 1148] (1957).] But the import
of the first amendment is as uncertain
and undefined in regard to the free-
dom of the Press as to the other
rights and freedoms that it protects,
and, indeed, the courts have had far
fewer occasions to define the freedom
of the Press, than, say, freedom of
speech.” Henkin, The Right to Know
and the Duty to Withhold: The Case
of the Pentagon Papers, 120 U.Pa.L.
Rev. 271, 277 (1971).

(5, 6] Nonetheless, “[f]ree speech is
not so absolute or irrational a conception
as to imply paralysis of the means for
effective protection of all the freedoms
secured by the Bill of Rights.” Bridges
v. California, 314 U.S. 252, 62 S.Ct. 190,
86 L.Ed. 192 (Frankfurter, J.
ing).4  In applying the First Amend-
ment to actions taken by the judi-
cial and executive branches, the Supreme
Court has followed a flexible approach.
As Mr. Justice Brennan wrote in Roth v,
United States, 334 U.S. 476, 483, 77 5.
Ct. 1304, 1308, 1 L.Fd.2d 1498, 1506

“II]t is apparent that the uncondi-

tional phrasing of the First Amend-

ment was not intended to protect ev-
ery.utterance.  This phrasing did not
prevent this Court from concluding
that libelous utterances are not within
the arca of constitutionally protected

speech.  Beauharnais v, T 340 s

250, 266, 72 S.Ct. 725, T35, 496 L.Fd.

919. At the time of the adoption of

the First

dissent-

Amendment, obscenity haow

1 “Phecinse freedotn of public evpression

alone assures e anfolding of teath,

it ix andispensable 1o the demoerati

process, Lat even that frecdom as nat

an ahsolute and is not predetermdned
By o dectrinare overstatenent at s

seope and by pavnge it an llusory ab

solute apesaranes, there as danger o

thwarting the free chotee and the e

sponsibility of  exercising a0 whieh an

Basie to o detocratie socrety)”
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was not as fully developed as libel la"l .
but there is sufficiently contemporq-

neous evidence to show that obscenity, * * '

too, was outside the protection intend-
ed for speech and press.” S

[7] Threats and bribes are not pro- ‘
tected simply because they are written
or spoken; extortion is a crime although
it is verbal. The Supreme Court has
also upheld the Labor Board's attempt to
protect employees from spoken coercion
by employers. NLRB v. Gissel Packing
Co., 395 U.S. 575, 616-619, 89 S.Ct.
1918, 23 L.Ed.2d 547. The “government
might prevent actual obstruction to its
recruiting service or the publication of
the sailing dates of transports or the
number and location of troops.” Near v,
Minnesota, 283 U.S. 697, 716, 51 S.Ct.
625, 631. 75 L.Ed. 1357, 1367. Cf. Penn-
svlvania v. Nelson, 350 U.S. 497, 76 S.
Ct. 477, 100 L.Ed. 640. This flexible ap-
proach toward the exccutive and judicial
branch is warranted not only because
they are omitted from the express lan-
wuage of the First Amendment, but also
because they lack legislative capacity to
establish a pervasive system of censor-
ship. This case itself illustrates the
point that the executive and judicial
branches proceed on a case by case ba-
<ix. the excentive branch being depend-
ent on the judiciary to restrict unwar-
ranted disclosures.

An carlier case upholding a govern-
ment request to enjoin publication in-
volved the Valachi papers, written while
Valachi The United
States brought an action to obtain a per-
manent injunction requiring Maas, the
editor of Valachi's manuseript, to com-
plv with a “Memorandum of Under-
<tanding” which required the approval

wias in o prison.

X0 202,

Calitornia, 314
SomGn SO 1900 268, SG L EdL 1920 219

Plrtdges
CFrankinrter, Jd. dissentingo. Nee o also
N v, Minmesola, 250 U S0 6GUT, TON, |
SCp BUhL GOSN O L 1T 106, ~Lib-
crty af speech, and of the press, ix * ¢
hot an chsalnte eight, aned the state may

prtshe s abmse

2

: CIA-RDP90G00152R001202400014-6




developed as libel law,
(ficiently contempora-
0 show that obscenity, .
the protection intend- g
| press.” '

d bribes are not pro-
use they are written
n is a crime although
Supreme Court has
or Board's attempt to
from spoken coercion -
RB v. Gissel Packing
616-619, 89 S.Ct.
7. The “government
al obstruction to its
' the publication of
f transports or the{‘ 1
of troops.” Near v.
. 697, 716, 51 S.Ct.
357, 1367. Cf. Penn-
350 U.S. 497, 76 S.
10. This flexible ap-
xecutive and judicial
d not only because
om the express lan-
\mendment, but also
gislative capacity to
¢ system of censor-
self illustrates the
cutive and judicial
a case by case ba-
anch heing depend-
~to restrict unwar-

pholding a govern-
oin publication in-
ipers, written while
ison.  The United
ion to obtain a per-
‘quiring Maas, the
unuseript, to com-
andum  of  Under-
nired the approval

ETVRS I R RO )
CNGO LR T, 219
entingy. Neeo alse
LN 69T, TS, 51
L1aa7. 1065, “Lib-

\ L

1 Piress s

and the state ny

Declassified in Part - Sanitized

: - 0152R001202400014-6
lassified in Part - Sanitized Copy Approved for Release 2011/12/01 : CIA-RDP90G0
Declassifie -

DR - : n e e
RSN A NS X e ek ot 1y mias B T G VA

UNITED STATES v.MARCHETTI 1315
Cite ar 466 F.24 100 (1972)

of the mal\"script by the Department of
Justice prior "¢ ‘publicagion or dissemi-
nation. The parties chtered this agree-
ment because the Attorney General had
promulgated, pursuant to 18 U.S.C. §§
4001, 4042, a regulation that no manu-
seript prepared by a federal prisoner
should be approved for publication “if jt
deals with the life history or the crimi-
nal career of the writer.” Valachi and
his attorney had signed the Memoran-
dum, but Maas had not, signing instead
another agreement to which the Depart-
ment of Justice was not a party. The
District Court granted the United States
a preliminary injunction which was up-
held by the Court of Appeals based on
the broad discretion of the District
Court in considering preliminary injunc-
tions. Maas v. United States, 125 U.S.
App.D.C. 251, 371 F.2d 348.

This Court recently granted the gov-
ernment declaratory relief against ga
newspaper publisher who had published
a racially discriminatory advertisement
for the rental of 4 room in a private
house, in violation of the 1968 Civil
Rights Act. The Court denied the de-
fendant’s claim that freedom of the
press was being abridged, concluding
that the act affected the press only in g
commercial context and not in the dis-
semination of ideas.  United States v,
Hunter, 4 Cir., 459 F.24 205, 211-213.

’

I

The Government has a Right to S(’Cl'l'(']/

(8, 9] Gathering intelligence  infoy.
mation and the other activities of the
Agency, including clandestine affairs
against otheyp nations, are al within the
President’s constitutiona] responsibility
for the security of the Nation ax the
Chief Executive and as Commuander ip
Chief of our Armed forces. Const., art.
H.§ 2. Citizens have the right to eritj.
cize the conduct of ouy forcign affairs,
but the Government also has the right
and the duty to strive for internal seere.
v about the conduct of rovernmenty|
affuirs in areas in which disclosure may

reasonably be thought to be inconsistent
with the national interest,

The Supreme Court recognized the
need for secrecy in government in Unit-
ed States v, Curtiss-Wright Export
Corp., 299 US. 304, 320, 57 S.Ct. 216,
221, 81 L.Ed. 255, 263 where it said that
the President

“has his confidential sources of infor-
mation. He has hig agents in the
form of diplomatic, consular and other
officials. Secrecy in respect of infor-
mation gathered by them may be
highly necessary, and the premature
disclosure of it productive of harmful
results.”

A similar view was expressed in Chi-
cago & Southern Air Lines, Inc. v. Wa-
terman Steamship Corp., 333 U.S. 103,
111, 68 S.Ct. 431, 436, 92 L.Ed. 568,
576 :

“The President, both as Commander-
in-Chief and as the Nation's organ for
forecign affairs, has available intelli-
gence services whose reports are not
and ought not to bhe published to the
world.”

In another case the government was
granted an injunction to enforce an
drreement with a private contractor who
claimed the right to divulge the details
of a torpedo to other potential custom-
ers. In E. W. Bliss Co. v, United
States, 24R .S, 37, 46, 39 S.(Ct. 42, 45,
63 L.Ed. 112, 118, the Supreme Court
quoted with approvyl from the opinion
of the Second Circuit in that case:

““The nature of the services rendered
was such that secreey might almost e
implied. It s difficult (o imagine o
nation giving o one of its citizens
contracts to manufacture implements
necessary to the nationa] defense and
permitting that citizen to disclose the
construction of such implement or sel]
it to another nation. The very nature
of the service makes the construetion
tirged by the defendant untenable

[10]) Although the First Amendm

pProtects  eriticism  of  (he Lovernme

nt
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nothing in the Constitution requires the
government to divulge information:

“From our national beginnings, the
Government of the United States has
asserted the right to conceal and,
therefore, in practical effect not to let
the people know. Secrecy governed
the deliberations in Philadelphia in
1787. Some need for secrecy was ex-
pressly recognized in the Constitu-
tion: in providing for publication of a
journal of each House of Congress, it
excepted ‘such parts as may in their
judgment require secrecy.” The occa-
sional need for secrecy underlay some
of the dispositions of the Constitu-
tion: the power to conduct foreign re-
lations was given to the Executive
rather than to Congress, and a part in
making treaties to the less numerous
Senate rather than to the House.
Presidents from Washington to Nixon
have asserted ‘executive privilege’ to
withhold information from Congress.
And Congresses and congressional
committees have recognized the
‘right,” the propriety, the need for
some executive nondisclosure, even to
them: since 1791 Congress, in re-
questing reports from Kxecutive De-
partments, has asked the State De-
partment to report only what in the
President’s judgment was ‘not incom-
patible with the public interest’
Médern 7 Congresses have recognized
the Executive’'s classification system
and provided for its enforcement, to
some extent by criminal penalties.
The Supreme Court, too, has repeated-
Iy recognized the need for some secre-
ey Inoexecutive activities.  For its
own part, Congress has often claimed
the need to conceal: the Senate in
particular (especially in executive ses-
sion), and committees and subcommit-
tees of both Houses, have often main-
tained scereey.  The courts, too, often

5. ¢f. 5 USC 8§ L5200 (1) exempting

from mandatory  disclosure  under  the
IFeecdom of  Information Aet “matters
* ot spedcifienlly required by Fxecu-
tive Order to be kept seeret in the inter-

est of national defense or foreign poliey

insist on the confidentialitv ’Gfdehber- b
y v
atioig in the jury rogrn or in Jlldlcial :

chambers. TR Tiost confidential Pro-i-:

ceeding in all of government is proba{'
bly the conference of the Justices of -
the Supreme Court.” Henkin, The
Right to Know and the Duty to With-
hold: The Case of the Pentagon Pg-
pers, 120 U.Pa.L.Rev. 271, 27374
(1971) .8

18%

Secrecy Agreements with Employees
Provide @ Reasonable Means for
Government Agencies to Protect In-
ternal Secrets

[11] Congress has imposed on the
Director of Central Intelligence the re-
sponsibility for protecting intelligence
sources and methods. 50 U.S.C. §
403(d)(3). In attempting to comply
with this duty, the Agency requires its
employees as a condition of employment
to sign a secrecy agreement, and such
agreements are entirely appropriate to a
program in implementation of the con-
gressional direction of secrecy. Mar-
chetti, of course, could have refused to
sign, but then he would not have been
employed, and he would not have been
given access to the classified informa-
tion he may now want to broadcast.

Confidentiality inheres in the situa-
tion and the relationship of the parties.
Since information highly sensitive to the
conduct of foreign affairs and the na-
tional defense was involved, the law
would probably imply a secrecy agree-
ment had there been no formally ex-
pressed agreement. but it certainly lends
a high degree of reasonableness to the
contract in its protection of classified
information from unauthorized disclo-
sure.

[12] Morcover, the Government's
need for seereey in this area lends justi-

o 2 Executive Order 10501 has
established a system of classifying docu-
ments as Pop Necret”, USeeret” or
“Classified” depending on the offect of
disclosure on the uational defense and
the conduct of the tion's affairs,
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fication to g system of prior restraint
against disclosure by employees and
former employees of classified informa-
tion obtained during the course of em-
ployment. One may speculate that ordj-
nary crimingj sanctions might suffice to
prevent unauthorized disclosure of such
information, but the risk of harm from
disclosure ig S0 great and maintenance
of the confidentiality of the information
S0 necessary that greater and more posi-
tive assurance is  warranted. Some
prior restraints in some circumstances
are approvable of course. See Freedman

v. Maz’yland, 380 U.S. 51, 85 S.Ct. 734,
13 L.Ed.2d 649.

v

Marchett’s Rights

[13-15] As we have said, however,
Marchetti by accepting employment with
the CIA ang by signing a secrecy agree-
ment did pot surrender his Fipst
Amendment right of freec speech.  The
agreement s enforceable only because it
is not a violation of those rights. We
would decline enforcement of the secrecy
oath signed when he left the employment
of the CIA to the extent that it purport:
Lo prevent disclosure of unclassified in
formation, for, to that extent, the oath
would be ip contravention of his Firs:
Amendment rights.6

[16] Thus M'archetti retains  th,
right to speak apd write about the (]
and its operations, and to criticize it .
‘any other citizen may, but he may nog
disclose classified information obtaincd
by him during the course of his emplay-
ment which is not already in the public
domain,

[17] Because we are dealing with 4
prior restraing upon specch, we think
that the (1A must act promptly to ap-
rove or disapprove any material whijch
may be submitted (o it by Marchett;.
Undue delay  would impair
ableness of the restraint, and that re

a- .

6. Phere WAN O apparen consideration for

e Secreey anth, oo thar it Waourld e,
Kenerally, Hnenforceahle oy that gronnd,
The oar) has the

SURPOrt of the oy
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sonableness is tq be maintained if the
restraint is to pe enforced. We should
think that, in all events, the maximum
period for responding after the submis-

sion of material for approval should not
exceed thirty days.

[18] Furthermore, since First
Amendment rights are involved, we
think Marchett; would be entitled to ju-
dicial review of any action by the CIa
disapproving publication of the material,
Some such review would seem essential

to the enforcement of the prior restraint i
imposed upon Marchetti and other form- i
er employees. See Freedman v, Mary- b

land, 380 U S. 51, 85 S.Ct. 734, 13 L. E4.
2d 649. Because of the sensitivity of
the area and confidentiality of the rela-
tionship in which the information was
obtained, however, we find no reason to
impose the burden of obtaining judijcial

review upon the CIA. 1t ought to be on
Marchetti,

Indeed, in most instances, there ought
to be no practical reason for judicial re-
view since, because of jts limited nature,
there would he only narrow areas for !
possible disagreement,

[19,20] The Constitution in Article
I § 2 confers broad powers upon the
President in the conduct of relations
with foreign states and in the conduct
of the nationg] defense.  The CIA is one
of the executjve agencies whose activi-
ties are closely related to the conduct of
foreign affairs and to the national de-
fense.  Its operations, generally, are an
executive function hevond the control of
the judicial bower. If in the conduct of
its operations the need for seereey re
quires a system of classification of docu-
ments and information, the process of
classification js bart of the executjve
function bevond the scope of judicial re

View,  See Octjen v, Central Leathe.
Co, 246 1.8, 297, 38 St 309, 62 L.Ed.
the reason- 726 United States v, Belmont, 301 U.s.

824, 57 St 758, R1 1. Kd. 134 Zemel

foree underiyin, solenmn withs, hat 5y
added nothing 1o (he Government's ar-
Netal of ey rights iy the contexy of
thix [H'm'v‘m“llL’.
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v. Rusk, 381 U.S. 1, 85 S.Ct. 1271, 14 L.
Ed.2d 179.

There is a practical reason for avoid-
ance of judicial review of secrecy classi-
fications. The significance of one item
of information may frequently depend
upon knowledge of many other items of
information. What may seem trivial to
the uninformed, may appear of great
moment to one who has a broad view of
the scene and may put the questioned
item of information in its proper con-
text. The courts, of course, are ill-
equipped to become sufficiently steeped
in foreign intelligence matters to serve
effectively in the review of secrecy clas-
sifications in that area.

[21] Information, though classified,
may have been publicly disclosed. If it
has been, Marchetti should have as much
right as anyone else to republish it. Ru-
mor and speculation are not the equiva-
lent of prior disclosure, however, and
the presence of that kind of surmise
should be no reason for avoidance of re-
straints upon confirmation from one in
a position to know officially.

[22] The issues upon judicial review
would secem to be simply whether or not
the information was classified and. if so,
whether or not, by prior disclosure, it
had come into the public domain.

VI

Conclusion

For the stated reasons. our conclusion
1s that the secrecy agreement executed
by Marchetti at the commencement of
his employment was not in derogation of
Marchetti's constitutional  rights. Its
provision for submission of material to
the CIA for approval prior to publica-
tion is enforceable, provided the CIA
acts promptly upon such submissions
and withholds approval of publication
only of information which is classificd
and which has not been placed in the
public domain by prior disclosure.

Generally, t'hcr(-fnrv‘ we approve the
injunctive order issued by the District
Court. The case will be remanded, how-

L

ever, for the purpose of revising the o
der to limit its reach to classified infor.{
mation and for the conduct of such fures
ther proceedings as may be necessaryif,
Marchetti contends that the CIA wrong-#
fully withheld approval of the publica-
tion of any information under the stand- b
ards we have laid down. . -

Affirmed and remanded.

CRAVEN, Circuit Judge (concur-
ring): '

I agree that “[t]he conduct of the for-
cign relations of our government is com-
mitted by the Constitution to the execu-
tive and legislative—‘the political’—de-
partments of the government, and the
propriety of what may be done in the
exercise of this political power is not
subject to judicial inquiry or decision.”
Octjen v. Central Leather Co., 246 U.S.
297, 302, 38 S.Ct. 309, 311, 62 L.Ed. 726,
732 (1917).

I concur in the opinion of the court ex-
cept for the statement that the classifi-
cation of documents and information by
the executive is not subject to judicial
review. Because the national security
may be involved and because of the ex-
pertise of the executive, I would resolve
any doubt about the reasonableness of a
classification in favor of the govern-
ment. If the burden were put upon one
who assails the classification, and surely
it ought to be, much of the difficulty en-
visioned in the court's opinion would
presumably disappear. Indeed, I would
not object to a presumption of reason-
ableness, and a requirement that the as-
sailant demonstrate by clear and con-
vincing evidence that a classification is
arbitrary and capricious before it may
be invalidated.

But however difficult the adjudication
of the reasonableness of a secrecy classi-
fication, I cannot subscribe to a flat rule
that it may never be attempted. The
“right to know"” is in a period of gesta-
tion. T think that the people will in-
creasingly insist upon knowing what
their government is doing and that, be-
cause this knowledge is vital to govern-
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HARRIS v. TURNER 1319
Cite as 466 }.29 1319 (1972)

ment by the people, the “right to know”
will grow. | am not yet ready to fore-
close any inquiry into whether or not se
crecy classifications are reasonable. To
protect those that are does not require
that we also protect the frivolous and

the absurd,

Other than my doubt about the insula-
tion of a classification system from ju-
dicial review, I fully concur in the opin-

ion of the court,

KLY WUMBER SYSTEM

o
~vmg

Harold HARRIS, Plaintif{-Appcll(e(-,
v.

John TURNER, Warden of the Utah
State Prison, Defendant.-
Appellant,

No. 72-1300.

United States Court of Appeals,
Tenth Cireuir,
Sept. 21, 1979,

Petition for federal b

state prison appealed.  The
Appeals, Orje L. Phillips, Circuit Judpe.
held that raet that state prisoner did not
have counsel present

at time lineup wis
conducted by state

authorities wiy 110
violative or ANy constitution] i

sht fop
which he could obtain relief

by way of
federal habeas corpus.where, at time of
lineup, Prizoner had nof heen charpod by
mformation. complaint, op any  othey
formal acensation, and wis required only
to exhibit his physical characteristics,
and wuas oy required (o giscloc. any
knm\'h'dm- that he might have or forovide
state with evidence of
comnuunicative characre

actestimanid oy

Remanded with inslrm'unn‘\_

abeas corpus by
state prisoner. The United States Dis-
trict Court foy the District or Utah, Cen-
tral Division, Willis W, Ritter, Chjer
Judge, granted petition, und warden of

Court of

L Criminal Law €339

Where evidence clearly established
that clotheg state prisoner wore in line-
up, held very shortly after he was ar-
rested, were same clothes he was wear-
ing when he was with person why testi-
fied for state as to events earlier in
evening, and that he wore such clothes
continuously thereafter untj) he retired
at a late hour at » motel, which, if true,
meant that prisoner was wearing such
clothes when alleged offense wasg commit-
ted at motel, und vietim gave testimony
in nature of comparisons that Jjacket and
shirt worn by prisoner at lineup wag
same as jacket and shipt she saw on man
who allegedly committed offense, it was
not error to require prisoner to wear
same clothes in lineup that he was wear-
ing when alleged of fense was committed.

2. Habeas Corpus ¢=452(4)

Fact that state prisoner did not have
counsel present at time lineup was con-
ducted by state authoritics was not vio-
lative of any  constitutiony] right for
which he could obtain reljof by way of
federal habeas corpus, where, at time
of lincup, prisoner had not been charged
by information, complaint, oy any other
formal decusation, and was required only i
to exhibit hijg physical ('hzll'ucturi.\‘iiv.\‘, !
and wus ot required to disclose any :
Knowledye thay he might have op Drovide :
state with evidence ol & testimonia]

Or communicative churacter, U.S.CA.
Const, Amends, 6, 11

————

H. Doy Sharp, Opden, Utah, for jlain-
UL f-appellee.

David 1 Irvine,  Asqg Aty Gen,
State of Uigh NVernon B, Romneyv: Ay
Gens and David 8. Yainge, Chijer Asst,
MU Gens, State of 1ah,

on the hriof s,
for (Ivl'vrld;xnt—;qu”:ml.

Berar, PHILLIPS, SETH and A
\\HIL\ Y Clreun Jlldpw\_

ORI 1. P s, Circuit Judy.-,

Harvis wis chivrgred With and tried ;g
found uilty of (he o Tenses of riajic,
robbery. second ddyrpec Kiduagipiig
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ORDERS 1063

72 0908,

409 U.S. December 11, 1972
D StaTES. C. A, 5th

d below: 465 F. 94 No. 72-5515. HaRMON v. RICHARDSON, SECRETARY OF

HeaLTH, Epucarion, aND WELFARE. C. A. 9th Cir.

Certiorari denied. Reported below: 460 F. 2d 1229.
NITED STATES. C. A,

rted below: 461 F. 24 No. 72-5517. RooNEY ET UXx. v. First WIiscoNsIN

NATIONAL BANK oF MILWAUKEE ET AL. C. A. 7th Cir.

Certiorari denied.
D States. Ct. App.

ed below: 202 A. od No. 72-5518. KASEY ET UX. v. MoLYBDENUM CORPORA-

TION OF AMERICA. C. A. 9th Cir. Certiorari denied.
Reported below: 467 F. 2d 1284.

No. 72-482. MarcHETTI v. UNIiTep States. C. A.
4th Cir. Certiorari denied. MRg. JusTice DoucLas, MR.
JusticE BRENNAN, and MR. JusticE STEWART would
grant certiorari. Reported below: 466 F. 2d 1309.

v. UNITED STATES.

Warben. C. A. 7th

D States. C. A. 5th . No. 72-501. TerMINAL FrReiGHT COOPERATIVE ASSN.

d below: 459 F. 24 ET AL. v. NATIONAL LaBOorR RELaTiONS Boarp. C. A. 3d
Cir. Certiorari denied. MRg. JusTtice Doucras would

. Warbex., C. A grant certiorari. Reported below: 447 F. 2d 1099.

No. 72-515. SANTORO ET AL. v. UNITED STaTES. C. A.
‘LaND. Ct. Sp. Ann. 2d Cir. Certiqrari dented. MR. JusTice DoucLas would
grant certiorari. Reported below: 464 F. 2d 1202.

) STares, (. No.72-541. Vo~ SLEICHTER v. UNITED STaTES. (. A.
STATES. . A. 5th . T . .
below: 465 F. 94 32 D. C. Cir. Certiorari denied. MRg. JUSTICE DoUGLAS
T ) would grant certiorari. Reported below: 153 U. S. App.
LL. Warben., O, A, D.C.169. 472 F. 2d 1244.

. No. 72-559. WESTERN & SOUTHERN LIFE INSURANCE
cKkY. (. A 6th Cir. Co. v. CoMMISSIONER OF INTERNAL REvENUE. (. A. 6th
0 462 F. 2d 610. Cir.  Certiorari denied. Mg. Justice DotgrLas would
. CoAL 10t Cir, grant certiorari. Reported below: 460 F. 2d 8.

No. 72-592. Crries Service OiL Co.. FORMERLY Co-
b Stats. C AL 9th L.l,'MB_lAI]\" I.*U;:L i,o. v.”LNITED sTATES. Ct. CL. Cer-
clow: 466 1°. 2 599, tiorari denied.  Mr. Justick Doucras would grant cer-

tiorari. Reported below: 462 F. 2d 1134.
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SR

ceagnr

21 September 1987

JUDGE:

RE: Your Speech for the
I11inois State Bar and
Judges Associations
13 November 1987

You have accepted an invitation to address the joint convention of the
I11inois State Bar Association and the I11inois Judges Association on
13 November (see opposite). The audience of 500-1000 will be mostly attorneys
and judges. I propose that your topic be essentially the same as that of the
Aspen speech ("Central Intelligence: Its Role in a Free Society"). Given the
nature of the audience, the only change I would suggest is that a discussion
of the Agency's legal activities be substituted for the section covering

relations with the academic community. If you agree, I will proceed with the

modification of the text.

STAT
Bill Baker

STAT

(1/vA0/ 21Sep87

{stribution:

Orig - Addressee ‘

1 - DDCI ;
1 - ER

STAT 3 _ D/Exstaff -
1 - PAO 87-0115 , I

STAT 1 4 | | P
1 - D/PAO | ]
1 - PAO ; Sy
1 - m% -
1 - TP (Subject) 3
1 - MED (Subject) | PFog- /R
1 - JH (File) |
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Roger ). Kiley, Jr.
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Donald P. O’Connell
Albert S. Porter
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Executive Registry
87-2459X/3

llinois Judges Association

5600 OIld Orchard Road Philip B. Benefiel
Skokie, lllinois 60077 Convention Chairman
312/470-7200 P. 0. Box 556

Lawrenceville, Illinois 62439

July 15, 1987 (618)943-5000

The Honorable William H. Webster
Director

Central Intelligence Agency
Washington, D.C. 20505

Dear Judge Webster:

We are delighted to have you accept our invitation to
address the joint meeting and convention of the I1linois State Bar
Association and I1linois Judges Association this year.

Your staff may contact me at any time at 618/943-5000 con-
cerning any information and arrangements you desire or, when more
convenient, Mss. Maureen McClelland, IJA Executive Secretary, may
be contacted at 312/470-7200 (in Skokie). Mr. Robert E. Craghead,
ISBA Director of Membership Services (800/252-8908), will be in charge
of planning for the State Bar Association. The person in charge of
security for the Holiday Inn Mart Plaza Hotel is Maryann Galvan
(312/836-5000) .

We are highly honored and pleased that you will take time
from your great responsibilities to share this experience with
I11linois' lawyers and judges. We shall give every effort to assure
that this will be a most pleasant and meaningful occasion for you

as it will be for all of us.
Sin/;z'(}{/;)ours, .

/Lt fopret
/

PBB-MEK

Philip B. Benefiel
Convention Chairman, IJA

Donald C. Schiller, President
I1linois State Bar Association

Justice Tobias Barry, President David J. Shields, Vice Chairman

I11inois Judges Association
Norman N. Eiger, Chairman Emeritus
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SUBJECT: (Optional) Tpyitation to Speak at the Illinois State Bar Assn. and the
I1linois Judges Assn., Chicago, Illinois, 13 November 1987
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"30 June 1987

JUDGE :

RE: Invitation to Speak at the I1linois State Bar Association
and the I1linois Judges Association
Chicago, Il1linois
13 November 1987

The Convention Chairmen of the I1linois State Bar Association (ISBA) and
the I11inois Judges Association (IJA) Conference Judge Philip Benefiel, Judge
David Shields, Judge Norman Eiger, Richard Thies, Esq. and Justice Tobias
Barry have invited you to be the keynote speaker at the banquet luncheon
Friday, November 13th and, if your schedule permits, to attend a reception in
your honor on Thursday evening, November 12th from 5:00 to 6:30 p.m. The
event will be held at the Holiday Inn Mart Plaza Hotel in Chicago. You are
asked to speak on whatever subject that you believe is appropriate as Director
of Central Intelligence. In December 1981 you spoke to this group on
“Sensitive Investigative Techniques." The suggested format is 30 minutes of
remarks and if you wish, a Question and Answer period can be included in this
time frame. You could expect an audience of approximately 500 - 1000 I1linois
State lawyers and judges. Both the print and electronic media usually cover
the event.

Members of the ISBA and the IJA wish to recognize your significant
contribution to the quality of the I1linois Court system. Judge Benefiel said
that the Conference members continue to be interested in the Greylord
operation and the uncovering of corruption in the Cook County Court System.

The ISBA is a voluntary professional association of I11inois lawyers.
With almost 30,000 active members, it is one of the largest state bar
associations in the country. The elected officers and Board of Governors run
the Association. Membership is open to all members of the I11inois bar and
out-of-state lawyers with professional ties to the state. The ISBA sponsors
numerous educational and professional programs, and holds two general meetings
a year. The IJA is a also voluntary professional association with a
membership of approximately 800 ITlinois State Judges. The ISBA and the IJA
probably for the first and only time are combining their meetings in special
recognition of the Bicentennial of the Constitution. Previous speakers have
been Archibald Cox, Louis Nizer, Fred Friendly of CBS, Richard Threlkeld of
ABC News, F. Lee Bailey, President of ABA Eugene C. Thomas, Watergate
prosecutor Jame F. Neal, and former Supreme Court Justice Arthur Goldberg.

,/7‘7
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STAT

RE: Invitation to Speak at the I1linois State-Bar Association and the
I11inois Judges Association, Chicago, I11inois, 13 November 1987

Certain select law enforcement and legal conventions will remain
appropriate to be addressed by you in your role as Director of Central
Intelligence. I see a need to cut back on some of these invitations and add
speeches from the area of world affair councils, academic institutions, and
meetings that include industrial and financial leaders. With the above
statement in mind, I would normally not recommend approval for this request.
However, considering that this is a Bicentennial celebration, the interest in
the Greylord conviction and its impact on the judical system in I1linois, and
your favorable reception in 1981, I would recommend that you accept. If you
agree, I have attached a letter of acceptance to Judge Benefiel for your
signature.

Bi1l Baker
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PAO 0032 87
Central Intelligence Agency

7 JUL 1987

The Honorable Philip B. Benefiel
Convention Chairman

P.0. Box 556

Lawrenceville, I11linois 62439

Dear Judge Benefiel:

Thank you for your kind invitation to address the I11inois Judges
Association and the I11inois State Bar Association banquet luncheon on Friday,
November 13th in Chicago. I enjoyed speaking to the ISBA in 1981 and will be
honored to do so again at this joint session of your two organizations. As
for the reception on the 12th, I will have to see what my schedule is closer
to the time of the event.

Members of my staff will be in touch with you to work out the details of
the occasion.

Sincerely yours,

jc/ William H. Webster

William H. Webster
Director of Central Intelligence

cc: The Honorable Norman N. Eiger
The Honorable David J. Shields

The Honorable Richard L. Thies

The Honorable Tobias Barry DCI/PAC/WMB

Distribution:
Orig - Addressee
1 - Eiger
- Shields
- Thies
- Barry
- PAO (87-0032)
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lllinois Judges Association
5600 Old Orchard Road Philip B. Benefiel
Skokie, Illinois 60077 Convention Chairman
312/470-7200 P. 0. Box 556
Lawrenceville, Illinois 62439
May 27, 1987 (618)943-5000

o3

The Honorable William H. Webster
Director

Central Intelligence Agency
Washington, D.C. 20505

Dear Judge Webster:

The Illinois State Bar Association (ISBA) and the Illinois
Judges Association (IJA) are pleased to invite you to be the principal
speaker at the joint Convention of the two Associations on Friday,
November 13, 1987. The Convention will be held at the Holiday Inn Mart
Plaza Hotel, 350 North Orleans Street, Chicago (by the Merchandise
Mart), and the banquet luncheon (the "main event" as when you addressed
the T1linois Judges Association in 1981) will begin at 12:00 noon.

It s my pleasure as IJA Convention Chairman to extend this
invitation on behalf of both the ISBA and IJA. A majority of Illinois'
more than 50,000 lawyers and nearly all of Illinois' 800 judges, in-
cluding the Supreme Court, are members of the respective organizations.

Both associations of lawyers and judges are vitally concerned
with the integrity, independence and quality of the judiciary. Their
members are profoundly indebted to you, the FBI and Justice Department
for the successful investigation and prosecution of corruption in the
Il1linois court system. The exposure and removal of this malignancy
on our system deserves the gratitude of every honest lawyer and judge.

With our congratulations and best wishes on your new re-
sponsibilities at CIA, we also wish to recognize and express our ap-
preciation for your very significant contribution to the quality of
our system of justice. The Presidents of ISBA and IJA join in hoping
you can honor us in highlighting a memorable and historic occasion for
the I1linois bench and bar. If your schedule permits, the associations
would also like for you to attend a reception in your honor on Thursday
evening (Nov. 12), from 5:00 to 6:30.

PBB-MEK Slngerefy yours ///; ///
‘ / / [41(

Richard L. Thies, President Philip B enefiel
I1linois State Bar Association Convention Chairman, IJA

Justice Tobias Barry, President David J. Shields, Vice Chairman

I1l1inois Judges Association
| Norman N. Eiger, Chairman Emeritus
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lllinois Judges Association

5600 Old Orchard Road Philip B. Benefiel
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312/470-7200 P. O. Box 556
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(618)943-5000

62439
June 25, 1987

The Honorable William H. Webster
Director

Central Intelligence Agency
Washington, D.C. 20505

Dear Judge Webster:

Supplementing the information I gave Ms. Dean of your office
yesterday, I failed to mention among our former speakers at the Illinois
Judges Association Annual Conventions former U. N. Ambassador Arthur
Goldberg and Attorney James F. Neal, and at our only other joint Con-
vention with the ISBA, last year, A.B.A. President Eugene C. Thomas.

It is generally agreed between the two Associations (ISBA
and IJA) that wour combined Conventions will not be repeated except
this year, after which we will revert to separate Conventions and
meetings for each organization.

One purpose of meeting jointly this year is in recognition
of the bi-centennial of the U.S. Constitution, so if we succeed in
having you as our principal speaker, you may wish to make some reference
to that in your remarks. As for your topic, we would like to leave that
entirely to your judgment, but of course the lawyers and judges of
I1linois will be very much interested in your experience and observa-
tions regarding the Greylord operation, as well as anything you might
wish to tell us about the CIA.

Our format will be similar to the 1981 IJA Convention which
you addressed. Nearly all in attendance will be lawyers, except for
some spouses. We will invite the federal judiciary of our area, some
public officials, Mayor, Governor, Attorney General, law school deans
and panelists. We will expect TV and newspaper coverage, and con-
siderable media attention if you are our speaker.

Both Associations are very hopeful you can honor us as our
speaker.

PBB-MEK

Philip B. Benefiel
Convention Chairman, IJA

Richard L. Thies, President

I1l1inois State Bar Association
Justice Tobias Barry, President David J. Shields, Vice Chairman

inois Judges Association ] ) ] _
i 8 Norman N, Eiger, Chairman Emeritus
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