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PROCEEDIN.GS
THE CHAIRMAN: We resume our hearlngs today on the
nomination of W1111am H. Webster to be Dlrector of Central

Intelligence. I remind Judge Webster that this a

continuation of the hearing yesterday and of course you

are still under oath.. Thisvpost;_of course, is an

extremely important one. It is a position in which we try

to strike that appropriate balance between the amount of

secrecy that is necessary for effective 1nte111gence

~operations and 1nte111gence gatherlng, and yet operations

that must be conducted w1th1n the bounds of law,

responsible to and acc0untable'to elected representatives
of the people. So therefore, it is an 1mportant post,

- indeed. We had a series of thorough questlonlng

yesterday, and, Judge Webster, as I 1nd1cated I know you
understand that degree of questlonlng 1nd1cates no
hOStlllty, but is an 1nd1cat10n of the serlousness with
which we view our respon51b111ty to be thorough and
complete, as weil as fair'in the examination of all
information in regard to this particular app01ntment We
apprec1ate your W1111ngness to respond to the questions

which we asked yesterday. We continue that process today.

I would say to the Members and staff members who are

present, so that they can inform the other Members that we

do antlclpate an Executlve Se551on to take up some
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classified matters a little later on this afternoon,
perhaps as early as 4:00 p.m. We will be able to tell at
that time whether we will have further open sessions this

afternoon, at a léter date, or if we have been able to

-complete the open session matters today before we go into

Executlve Se551on
I'1l begln the questlonlng today with Senator
Metzenbaum. | A '

SENATOR METZENBAUM: Thank you Mr. Chairman.
birector Wébstér, aftet we concluded the hearing
yesterday, in whicﬁ I had'about 10 minutes to ask you'some
questions, your answers played on my mind regardingvthe
matter of investigating the conduct of the Attorney
General‘of the United States and, in assuming you find
something to be of sigoifioahce, what then woold oceur.
You'iodicated that there is an ongoing inQéstigation of
the Attofney General and others in conneotion'with the»
Wedtech mattet. The Wedtech matter is truly a very

significant issue because.we'know that there was a meeting

in the offlces of the Attorney General. We know that'the

Army’ orlglnally did not want to do business with them, but

that then Wedtech wound up w1th a no-bid contract. We
know that Mr. Wallach talked publicly about his close
personal friéndéhip with the Attorney General and actually

inferred the fact that that’s the reason he was hired as
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: 1 the attorney Now what concerns me is how are we going to
-2 flnd out the facts, because we have a problem, assumlng
éb you come up. with all the 1nformat10n and it prov1des a
4 ba51s for the app01ntment of an 1ndependent counsel, in
5 that the person who has the right to ask thercourt to
6 | appoint that independentrceunsel is the Attorney General
71 of the United States; and he is the one that is the
8 || subject of the inquiry. What'de yeu do? How does it
.9 work?
10 JUDGE WEBSTER: Senator Metzenbaum, I assume you are
11 'asklng me that questlon in a general context and not 1n
12‘ ‘the_context of an ongoing 1hdependent counsel

investigation? -

14 - SENATOR METZENBAUM: That is correct. I think it

15 would be general, but it is'certainly applicable if you

16 | find something | | |

17 'JUDGE WEBSTER: £ do not tecall my saying that.the

18 | Attorney General was under investigation as ofvmy R
'19 .testimeny yesterday. Certain matters are before an

20 independent counsel appointedvtq investigate the Wedtech '
21 || and all criminal matters that~may relate to it,.but_let me
22 return to yout_question. The proeess ie one by which the.
23 FBI or any other agency acquiring information or

24 allegatipns'of criminal'activity by individuals'who-are

25 covered under the statute, reports that information'

O
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immediately to the Office of Public Integrity_in the
Department of Justice. A preliminafyvinquiry begins.

That procedure is governed entirely by the statute and

there are certain time frames within which a decision must

be made. If it involves the Attorney General, the
Attorney'Genéral should recuse himself. I know of no
situation that I can recall in which an Attorney General,

while in office, has been made thé subject of such an

inquiry so I can’t draw on precedent. But I can assure

YOU that if an Attorney General, who became the subject of
alleéations as é covered pefson under ;hé,Indepeﬁdence
Counsel Act did not p:omptly‘recuse himéelf, it would
quickly be in the neWspapers. | |
'SENATOR METZENBAUM: Would the FBI, or would you'as
the Director of the,FéI, feel‘obliéatéd to make it a
public matter, or would i; just be in the newépaperé thé

usual way it is around Washington, by leak?

JUDGE_WEBSTER& ‘Well, I would take the necessary

'steps to be sure that he did recuse himself.

SENATOR METZENBAUM: Let me come back to a question

concerning the present Attorney General. Newspaper

stories have reported that there was a meeting held in his
offiée; that it was called at the insistence of close
pers%nal friends of his; that it did result in a change of

position as far as_the Afmy was concerned; and that it did
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result in the company obtalning a no-bid contract for
$30-some million. It would seem to me that 1f it isn't
illegal it would certainly be highly 1mproper,iand you
indicated yesterday, I thought that you were
investigating the Wedtech matter and, it is my
understanding, that included all aspects of it, including
the‘Attorney General. Are you'now saying that you afe
not? |

' JUDGE WEBSTER:' No. I said all aspects will be and
are being investigated andvthe investigatiOn,is under the
controivof an independent counsel.

SENATORlMETZENBAUM: But that independent counsel,
I'm informed,»has»not indicated that his'authority is
broad enough to investigate the Attorney'General. ' That
investigation ie related to Mr. Nofziger. But I do not
understand that his invegtigation includes the matter of
Mr. Meese or any others who might be 1nvolved |

JUDGE WEBSTER- I would anticipate that 1f the

independent counsel con51ders that any other officials who

- were covered.under.the Act are logical subjects of

inveetigation,'that he would ask for authority to broaden
his investigation.' I1f he did so, and it required the
approval of the Attorney General to make that
determination,»i would anticipate that the Attorney

General, if hevwas the.person included in the request,
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would recuse himself.

SENATOR METZENBAUM: We}afé aware of the fact that in

the Schmults case, also a close friend of Mr. Meese, the
independent counsel not only asked for the right td.
broaden the inquiry, but went beyond that and went into
courf and asked fof authorfty‘to include.Mr. Schmults in
the invéstiéatibn. The Attorneéy Generalvwent-into court,
or ;ather the Department of Justica did, oppoéing
broadéning the inquiry and £he'court'said that thé
independent coﬁnsel'did_not have authority to bfoadeh the
inquiry. | |

1 don’t know whether Mr. Meese was or was not

involved in an improper way or an illegal way as pertains

to Wedtech,_and I'm not suggesting that he was. The basic

issue that I'm getting at is that enough has been
publishéd concerning this matter that the peoplé of this

cohntry have a right to know the facts. The only place

that.we can hope to get an answer as to what the facts are

is the FBI, because,you,aré'the only arm of government
charéed with investigating violations of law. What
concerns me is: how do we get the answérs és to whether
thé Attorney Gene:al'was-or was not engaged in illegal
activities? |

JUDGE WEBSTER: Senator, I can onlf say-thét that is

now the tesponsibility of the independent counsel who has
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a free rein in conducting his investigations. 1If for some

reason, the scope of his responsibility isinot broad
endugh té include the Attorney Geﬁeral, and if the
independent counsel believes it should be broadened, then
hé should bring that to the attention of the Attofney.

General, who should promptly recuse himself if he is the

person involved, and then another official can make that

determination.

SENATOR METZENBAUM: Now you have_already indicated
that the FBI is investigating the entire'Wedtech mattér.
JUDGE WEBSTER: I have to qualify that. ‘Thé'
independént counsel is iﬁvestigatiné it with such FBI

assistanée as he desires. |
SENATOR METZENBAUM: I see. Your total

responsibilities relate only to that which has to do with

your work for the independent counsel.

VJUbGE WEBSTER: Absolutely. ,
SENATORYMETZENBAUM: And beydnd that you have no-
further efforts. | |
JUDGE WEBSTEﬁ: Wé'currently have an additioﬁal

investigation. I don't like to confirm or deny ongoing

" investigations, but in view of your concern about it, we

have one that does not involve a covered person ahd we are
carrying that one out. But I thought that your questions

were really directed»to covered persons. And I believe,
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if I'm not mistaken, that the court itself can broaden the
scope of the independent counsel’s investigation. But I'm

aware of the court decision that you are_talkihg'about and

'I simply don’t know the answer. 1If there is a flaw in

that, that’s a legislative problem. But as'fa: as the

ability to investigate the Attorney General if the’

independent counsel believes that he should, I know of no

practical impediment to doing so.

| SENATOR METZENBAUM: Let me go to another sﬁbject:
the activities of Mr. Varelli and the plaéing in an FBI
terrorist photo album of Congresswoman Pat Schroeder. It
seems to me there were some others as well who were on
that list. Now Ivhavé before me the letter that you
addressed to Cohgresswomaﬁ Schroedet.‘ You say that in
looking throﬁgh_the,FBI‘terrorist_phétoé:aph album, she
'does not appear in_that a]._bumf My questidn to you is,v
ddeé she appear in any other record or album or local
gathering ofvinfbrmation haQing to do with terrorist
activities, or alleged terrotist aCtivities,.or'in any

other way? Do you find her in some other place?. Yout

‘letter specifically limits it to "a careful search of the

entire aibum that do not you appear in our album, nor have
you ever appeared'in our album, nor would we ever have the
slightest basis for including you in our album." Now my

question is, and I think it is her question as well, does
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it appear in any other files, either at the central office
or any of the regional offices?

JUDGE WEBSTER: At the time that I had a telephone

conversation with Congresswomen Schroeder and then

immediately dictated that letter, this was the only
informatioﬁ_l could answer with certaihty because it
inﬁqives,a muchvbroader Search‘df the recordé to determine
whether her name has ever been mentioned or referenced qrv
indexed. She is not the subject of any inVestigétion.

And beyond that I can only say that we are trying to get
any informatibn'in‘whiéh her name may appear. That sorf

of information is available to her under her Privacy Act

‘privilegés. But I will try to get it. I would be very

much surprised if her name appears in any more than a

-crosséreference over many years of public life.  She is

not currently, and I do not know her ever to have been the
subject of a criminal investigation. - But we are trying to

get that information together and make sure it 'is

acccurate and give it to her.

SENATOR METZENBAUM: 1I’'m sure that she would

‘appreciate it and I think the fest'of us in Congress would

as well. I have additionalvquestions_about Mr. Varelli,
but I'm told that my time has expired. Perhaps I can ask
them inAthe next ﬁbund. 7

THE CHAIRMAN: Thank you very much Senator

Declassified and Approved For Release 2013/02/12 : CIA-RDP90B00017R000500150002-2
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Metzenbéum. Judge.Webster, let me just complete with a
couple of very brief questions aiohg this line. Of course
’you'ye.workéd with the Justice Department and the Congress
fo devélop and enforce strict éuidelines'to protect First
Aﬁendmenﬁ rights. Given that experience, I Want to voice
'»mycgncern>also about what happened in the case_ofbformer
FBI informant Ffank.Verelli, who apparently was ﬁsed in

the FBI’'s investigation of a group'actively opposing U.S.

W ® N O N W N =

foreign policy in Central America, the so-called CSPES,

ot
o

Committee in Support of the People of El1 Salvador. As I

o
—t

understand it, the FBI special agent who handled Mr.

[
N

Verelli resigned after the FBI began an internal

investigation. Let me just ask this question, what are

14 the contrbl mechanismé that are suppbsed to make sure that
‘15 senéitive investigations of domestic political groﬁps ére
16 | properly supervised?

17 .lJUDGE WEBSTER: The primary control element is found
18 in the Attorney Geheral'éiGuidelines for Domeéﬁiclsécurity
19 Investigations. Theée spell out the cohditions under

20 which an investigétion of an organization cén take place
21 under.the terrorism guidelines. In addiﬁion to that,

22 there are separate Attorney General guidelines governing
23 || the use of infotmahts and fhe management of infofmants.

24 Therevare very substantial Buréau‘mahual provisions

dealing with the manégement of informants. I dareASay

©
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more care is given in.this effort in the FBI than any
other investigative agency in the world. We pride
ourselves on our ability to manage informants. I think

that there are the rare cases. where we do not succeed tend

to prove ‘the rule that we do manage our 1nformants well

and keep strict accountablllty and‘records.

THE CHAIRMAN: ‘How long .was Mr. Varelli employed by
the FBI?‘ Do you happeh to know how long he was employed
or the value of his total compensation during that period?

JUDGE WEBSTER: I don?t have his compensation;for you
but 1’11 be glad to‘supbly that to you for the record.

THE CHAIRMAN: That would be fine. We equld receive
that for the record. | » | |

JUDGE WEBSTER: He was opened as‘an informant f
:ecali in Marchhl§81. Hevwas closed in Fehruary'l982,
reepened in_Novembef 1982, and'closed in January 1985,
| THE CHAIRMAN: So a fairly long period of time,

especially in that second segment. Now which official was

directly in eharge of Mr. varelli?

JUDGE WEBSTER: Special Agent'Flanagan was directly
in charge of the informant, taking the informant’s
informatioh and informant management until he resigned in
April 1984, I believe.

THE CHAIRMAN:. He tesigned in'Aptil,:l984?

JUDGE WEBSTER: Yes, Mr. Chairman.
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THE CHAIRMAN: But then Mr. Varelli.Was continued on
in some sort of relationship with the Agency until'January
of 19852 | |

| JUDGE WEBSTER: That's correct.

THE CHAIRMAN: Now to whom did Mr. Flanagan report?

JUDGE WEBSTER: vHe-reported to a superviéory agenf,
Mr. Park Sterns. | \ |

THE CHAIRMAN: ‘Now at whatvpoint:in time did}this
invesfigation'or this opération begin to be-conducted'in'
an impropér Way? . Obviously you decided to- suspend the
operation totally. Wheh was the decision méde to suspend
the operation? .

JUDGE WEBSTER: The operatioq was.not éuépended
because of any alleged imprope; activities by the |
informant or by the special agent. It was closed gbout
two years ago when the...let me be sure I'm‘right on
that...it was closéd in June 1985 in consultation with the
Office of IntelliéenCe Policy Review of the Department of
Justice which monitors these ongoing domestic security
investigations.

THE CHAIRMAN: Why wés‘it closed?

JUDGE'WEBSTER: Because there was no Ionger a basis
for remaining open. | |

THE CHAIRMAN: . There was not evidence under the

Attorney General’'s Guidelines that this organization was

Declassified and Approved For Release 2013/02/12 - CIA-RDP90B00017R000500150002-2
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involved in some kind ofvactivity_covered by those
guidelines.

JUDGE WEBSTER: Not sufficient to warrant a
continuaﬁioh. | |

THE CHAIRMAN: Now we'veAseen'évidénce that someone'

improperly obtained and falsified forms, and was putting

~the photographs of people like'Cbngresswoman Schroeder on

these forms. Some improper things were going on. I'm
interested in trying to determine how long these kinds of

activities may have gone on. Or how long improper

" management of the informant went on before it came to your

attention as Director of the FBI.

JUDGE WEBSTER: The forms to which you refer were
pfobably - élthough I can't'éay because we haven’t been
able to determine wheh and how they wefe produced -- but.

they were mostyprobably‘generatéd.even after Special-Agent

Flanagan had left the émploy of the Bureau. Théy are not

in our records. So far as I can .determine they never were
in our records. -
THE CHAIRMAN: Well, in terms of the improper

actiVity,‘in‘cher words we had a situation where the

informant was not being properly handled, where the agent

supefvising the informant resigned in'Ap:il'of 1984. »We
have a sensitive investigétion of a group that is

practicing political dissent in the dountry which we now

Declassified and Approved For Release 2013/02/12 : CIA-RDP90B00017R000500150002-2
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believe £here'was lack of sufficient evidenée df
sﬁbve:sivevactivity to continue an investigation ‘against
that groﬁp. We are concerned aboﬁf preyenting the FBI or
any ageﬁqy of the government from interfering with
legitimate politicai_dissent in thé cogntfy.' What are the
procedufés.for>no£ifying you as Director bf these kinds of
situations when it is.determinéd by anyOne...th_long does
it take from the time the first person in the Agency
defermines something may be going on that Shouldn't}be
going 6n, how Iong did it take'in this case when the first
person iﬁ the'Agency learned that §omething might be
wrong, before you, as Director, were informed about it.
I;m concerne& with'the effectiveness of the mechanism we
havelput in place to determine that things shouldn’t go
. ; , .C T _

JUDGE WEBSTERt  I wantvto'be sure of my date, Mr.
Chairman; Sometime'in April 1984, Agent Flanagaﬁ was ih

Washington on other business, his car was broken into and

some of his records were stolen. 1In the course of

reconstructing the .lost records, the Inspection Division

- became concerned about some of his.activities and opened

an Office of Professional Responsibility investigation.
He resigned during that investigation.
There was also about that time, some indication of

trouble between the agent and the informant over the
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amount of money that was to have been paid to the
informant. Prior to those incidents, the informant was

supplying ﬁs with information in an appropriate, and I

Vbelieve a proper.way, although we still have not completed

our investigation because the informant, through his
attorney, declines to be interviewed under terms
acceptable to the gove;nméht. "So I can’t be final about
that. It was only after the money issue surfaced that thé
informant begén to tell an entirely different story to
others than he had been telling to us, |

THE CHAIRMAN: So the first prdbleﬁ surfaced in April
1984 to the\knowledge of authorities in the Buréau..with
the breakin of the car and the invéstigation that
followed. | |

bJUDGE WEBSTER: That'’s correct.

THE CHAIRMAN: And then how long was-it before you
wefe personally notified that there might be something
going‘wrong:ﬁith people who:were iﬁvolved in activities,
opefations, with a dbmesticvpolitical group that Qas
practicing political disseﬁt?

' JUDGE WEBSTER: I didn’t anticipate that question.
I'llrhave to SUpply it for the record. I distihguish
betwgen the activities ovar}'Flanagan and his informant

and the overall investigation for which there was a very

solid predicate.
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THE CHAIRMAN: Did you make the decision personally
to close out this operation with CSPES?

JUDGE WEBSTER: No I.did not. That was made in the

"normal way in which our domestic security investigations

take place when, on advice of tﬁe.Department,.there is_no
longer a basis for continuing.'_That’s part Qf the
process. | ‘

‘ THE CHAIRMAN: How can you be assufed, as Director,
that_fou know of....in other words the American people
have looked to YOu as Director of the Federél Bureau of
Investigation to make certain that the authority §f the
FBI is not-abuséd in terms of legitimate énd rightful

domestic political dissent. And if you are conflrmed as

- Dlrector of the Central Intelllgence Agency,,the American

people will look you pr1nc1pally to you to make sure that
the assets of that Agency are not used in any
inappropriate, illegal, or unconstitutional. manner. What
system_did;you have in place to make sure that you would
learn of any kind of complaint or pfoblem that might arisé
in terms of gurveillance’of domestic political dissent?
‘JUDGE WEBSTER: All allegatibns of impropfie#y are
immediately pickedJup'by our Office éf Professional

Responsibility. They pass through me to the

- Administrative Services Division for review following the

completion of their investigation and then I monitor low
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level administrative action and personally participate in

high level administrative action. 1If I can say to you as

a generalization, without tfying to spell out all of the )
procedures that we have in place, in my nine yearsvof

office, thére has not been one single suéccessfully

-maintained claim of a violation of a constitutional right

by agents of the Federal Bureau of Investigation.

THE CHAIRMAN: Senator COhen and theh Senator Specter
will‘follow.Senatqr Cbhen. | |

SENATOR COHEN: Judge Webster, I was not quite clear>‘
on the notice that yéu would feel compelled to give to
this Committee inkthe event a covert operation. 1 would

like to read Bob Gates’ testimony before the Committee

when he came for us for confirmation. He said "I have

lcommitted>to the Committée that I will recommend to the

Presidént against withholding prior notification under any"
circﬁmstances except thé most extréﬁé invleing life'and
aeath and then‘only for a few days, several days, my exact
statment." Is thatryour cbmmitménf as well?

~ JUDGE WEBSTER: 1I'd like to make it my commitment.
I'm not quite in the same position as Mr. Gates. He'has a
far mofe,intimate knowledge of‘whét goes on over there,
and I hépe he's‘right. I certainly would want to.:.I
would expect to.

SENATOR COHEN: I think if you don’t, you’re going to
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- have Congress legislating 48 hours.

- JUDGE WEBSTER: I know that absolutely. And I don't
waﬁt you to haQe-to-do’that.

SENATOR COHEN: Do you want to tﬁink some more about -
whether you are going to be in a position at some point to
make the same kiﬁd of commitmeﬁt that Mr{”Gates‘made?

7 JUDGE WEBSTER: I can make'i£‘to you’how. I just...I
want from tﬁe very begiﬁning of these confirmation |

proceédings until the end of the length of time I serve if

" I'm confirmed, to have you feel that I have‘maintaihed

every pledge that I have made to you.
SENATOR COHEN: What is your‘p1edge now oh the notice

 JUDGE WEBSTER: My pledge is to notify you in the
timeliést>way possible and that I cannot cbnceive-of
...and I said that yesterdéy... that I can’t think of any
that.would not involve the prométeSt notification. That'’s
whether we talk about severai days, or fbrty*eigﬁt hours,
or talk abouf as soon as_possible. I would liké to see
you notified in less than forty—eiéht hoﬁrs'if‘it’s
possible to do so in a rational,'reasQnable way.

SENATOR COHEN: And what if you had doubts about the

ability of this Committee to keep a secret?

JUDGE WEBSTER: Well I have no doubts at the present

time. If I had reason to doubt, I think I wpﬁldjhave~to
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discuss that with the Chairman'and the Vice Chairman.
SENATOR- COHEN: So YOU woﬁld,étill notify the Vice
Chairman and Chairman of the Committee?

JUDGE WEBSTER: I would notify you that I had -

something to tell you,'but I had a probiem in teiling you

~and see if you’d work with me on it.

SENATOR COHEN: I’ll come back to that later.'~1 was
not exactly clear onvwhat your sﬁatemént was with respect
to the Abscam investigation or operation in which one
Senator was suddenly pﬁlled in with your net.

JUDGE WEBSTER: We_didn't say he was pulled in, he
walked in. '_ - '

'SENATOR COHEN: Well, he was invited in. ,

-JUDGE WEBSTER: He was inQited inwby a crook, not by
the FBI. | | | _ |

SENATOR COHEN: Well that crook héﬁpened to be an
infdrmant_fér the FBI. |

JUDGE WEBSTER: He was not an informant Senator. 1I’'m

glad you asked that question. He was a corrupt influence

peddler who was himself tried and cdnvicted, fined $15,000

and sentenced to three‘yearé in the penitentia;y.
SENATOR COHEN: How did he put'but_this so-called net
withouf FBI subervision? . 7 ‘
'JUD¢E4WEBSTER: We don'f supervise people Who are

under investigation. He was one of. those under
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in?estigatioh;vahd we were following his aetivities. We
tried inltwo ways, which worked very successfully throuéh
the ih&estiéaton; We would either have both systems work
or at leaet one would Qork.' In order to maihtain an

undercover scenario that was plausible, the so-called
. N _

.agent of the Arab shiek told all of the criminals with

whom he was dealing that the shiek didn’t want to sell

anybody that he’was‘interested in doihg business with

_Congressmen who would sell out their office and only to

bring people there who knew what it was all about and were
brepered to deal with the shiek’s representatives;

SENATOR COHEN- Now the .shiek, that’s FBI?

UDGE WEBSTER: - The shiek is a fieticious‘petson I

thlnk he only appeared three tlmes in the. whole operatlon

SENATOR COHE&: The FBI said go out ehd get me
somebody who is corrupt. .' | |
eJUDGE4WEBSTER: No. We did not do it in that way.
It has been interpreted'ih that way. I cohld take you
back from the beglnnlng to show you how we got into 1t,
and I know you don’ t want me to do that, but we were
receiving 1nformat10n about people who were in a chaln

operation in most cases. They came in very rapldly and

~ the secpnd procedure was that knowing that someone might

do as you suggest and go out and try to bountyvhuht for
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unwitting members of Congress, our instructions to our own

people -- which incidentally was being monitored over

~closed circuit televisionvby representatives of'the_United

'~ States Attorney under circumstances'where they could"

control the;qperatiOn.—— our instructions were no money
should péss to anyone until they had made criminal
representationsQ And that worked in the case you are
talking about. '

' SENTbR COHEN: My only cohcern.about that particular
incident ié thét I think that as long‘AS yoﬁ'have'a
reaéonable basis to believe that pubiic officials are
corrupt, you cetﬁainly oﬁght to use full powers of the
office to go after them. But, there-has to be-a réasbnable
basis to go after those particular individualsxother_than
let’s sée wa many we can éorrupt;

quGE:WEBSTER:‘ I agree entirely with you Senator

Cohen and I testified yesterday, given another chance at

it I would, I believe after nine‘years of experience that

.

we would have found a better'wayrtd handle the situation
where we were suddenly confronted‘with'Sylvestri, the

corrupt influence peddler,-télling us he had subsfituted

someone who knew what it was all about and wanted to come.

We could do a better job next time. This does not
represent a pattern and practice.

SENATOR COHEN: In 1978 during your confirmation
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proceedings you’indicated_thatvyou were willing and
planned to put all of your assets in a blind trust.
Following thé confirmation proceedings you did not do so

for the reasQn that some of the stock was of great

pé;sonal sentimental value, I should say, belonging to the

family of your Wife.,_Co;rect?

| JUDGE WEESTER: No the reason I did not do so was
that.,ftwo reaséns, I decided tb.reduce my net worth,:
pardoﬁ me my invest@ent holdihgs by hot taking a mortgage

on my home. And at the same.time the financial disclosure

~acts came out and it was very COmplicated and it made it

seem of no particular advantage to a blind trust’because

I'd still have to keep reporting and be suSceptible}to.

conflicts even though 1 didn’t know what was in it. So I

thought that in view of the fact Ilhéd reduced my holdings
and was making'a full financial disélosure;that it was no
longer necessary for.me.to do it. 1In this particular
assiénment I think there is far mOre.sensitiyity than
there is in the FBI. I have a‘screeniﬁg arrangement
incidehtally’in the FBI and I have only had to recuse
myself on my own accduhﬁ in cases invoiving famiiy members
associated with various businesses who have come ohf
SENATOR COHEN: 1Is theré any reasoﬁ why you simply
couldn7tAtake your assets and put them in a blind trust

today as opposed to a qualified, diversified blind trust?
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‘JUDGE WEBSTER:' Yes, I think there is a very good one

‘Senator. This one makes far more sense. It’s provided

for in the statutes. It takes it out of ny control. i

don’t know officially what’s in there. In other words,

"I'm not entitled to know any more what they have. 1If they

'sell something they don’t tell me. If I leave it in a

blind trust, I still must disqualify mysélf from every
holding until that holding has been sold by the trustee.

I think it is unnecessary and unfair to require a éerson
who volunteers for public life to have to roll over his
securities at'great personal cost. There is a low cost
basis ih most of what I have, because I}haven'tvbeen'
trading or investing over these years and the law provides
for a qualified investﬁent trust that fully protects the
government and does not Simply put fhe burden back oh the
Agency to disqualify‘me froﬁ everything_I.hold until those
holaings are rolled over for no appropriate reason.

SENATOR COHEN: So you are concerned about the tax

"implications or consequences of having to sell the stbck

and of a substantial capital gain. ‘
. JUDGE WEBSTER; That’t qeftainly avfacpor, Senator.
SENATQR'COHEN: I think you had it‘about right when
ydﬁ said th;t ydu took the position that as FBI Directof
you reduced_your net worth; I think anyone on.this

Committee would probably agree with that. My time is up.
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THE‘CHAIRMAN: Senatér_Spécter and then following
Senator Specter, I’ll_call'on'Senator DeConcini. Senétor
Specter.

SENATOR SPECTER: Thank you Mr. Chairman.i Judge

Webster we have talked about the circumstances of the Iran

matter and you have testified on generalizations. There

.has‘been some'comment of the dissatisfaction by the
Intélligence Committee on the.disclosures which‘have been
made by{the CIA. I would like to ask you in the context
of the specific infprmation which we know what action Y§u
would have taken had you been Director as a basis fof our
evaluating confirmation of you for that positioﬁ.

The then-Director of the CIA testified before the
Intelligence Commiﬁteé'on November 21, and prqvided
information which omitted ceftain féétbrs such as the
diversion of funds from‘tbe sale of arms £o |
Iran..;diverSion to the contras. Tﬁereiwas no information

in his statement concernihg Ghorbanifar who was the key

‘Iranian contact having failed two lie detector tests.

There was no information that‘the CIA had proceeded‘
without a finding when the CIA facilitated the tranéit of
“the airplane.' There was no informaﬁion provided'by the
then—Directdf'of'the CIAAtﬁat the effort had been made to
have a'findingAapplied retréactively to actions already

undertaken by the CIA. And my question to you is had you
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been the Director,of'the CIA, and had known'of those facts
when you appeared before the Intelligence Committee on
November 21, 1986, whether you'would have made those
disclosures to this Intelligence Committee? |

JUDGE WEBSTER: ‘Senator Specter, in deference to
Director Casey I don t know what he knew, but your
question was if 1 knew these thlngs would I have dlSClOSEd
them. The answer is yes.

SENATOR SPE¢TER: The issue came in a pointed fashion
on the confirmation proceedinés of‘Deputy Director Gates
who nad a significant role in the preparation of testimony
of Mr. CaSey. Deputy‘Director Gates testified that he had
taken the’responsibility for two or three arafts and the
substance of Mr. Gates testimony was that he had

1nformat10n about the diversion to the Contras. He

~disagreed about Ghorbanlfar saying he knew about only one

lie detector test. He knew that the actlv;tles had been
undertaken on the facilitating of the plane without a
finding and he knew about the‘effort.to have the finding
appiied retroactively. My question to you is shouid
Depnty Director Gates have inserted-those matters in the
-testimony which he knew was geing to be presented by the
Director to this Committee? o

- JUDGE WEBSTER:’ That’s a tough question because,

again I'm only answering in the context that you’ve
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presented for me and there may or may not have been other
circumstances that would flush out the problem.that might

confront someone in the position that Deputy Director

'Gates had at that»time I would hope that if at any time

a D1rector was about to make a statement to thls Commlttee_
or any other Intelllgence Commlttee having approprlate
oversight, which the Deputy Director knew contained

material misstatements of fact, that the Deputy Director

| would' in the most forceful way, urge his point. Now I

dlstlngulsh between differences as to differences of
opinion as to pollcy or actlon where the respon51b111ty is
the ultlmate respon51b111ty of the Director. But the

respon51b111ty for truth is a combined respon51b111ty and

- those‘who are preparlng test;mony for one‘who has to give

it, have an obligatioh to insist upon truthful testimony.

Now if that person, if the Director then goes forward
and gives untruthful testihony, I think that there is a
responsibility for the person who shares in that
responsibility of truth to take some appropriate action to
correct the record. I'm not sure oot would I Qant to try
to answer that def1n1t1vely here, where that person should
go, because I value loyalty . I would expect it in all
those who work with me. And I am head of an Agency. I do

not expect them to join with me in an untruth.
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SENATOR SPECTER: I appreciate the answer you have

"given. The answer that you’ve éiven’goes beyond the scope

of my question in terms of the Deputy Director preparing

testimony which- then may not have been used by the

Director and then théiduties which would involve the

: Deputy Director in that cdntext. That is not the factual

situation presented here that,f have'presénted to you.

"And I do not put it in the terms of a hypothetical; I put

. it'in.terms of‘a'fair statement of what the record showed

and what the hearing showed in thié very room within the
course of several weeks ago;;

JUDGE WEBSTER: I thought I was assuming in my answer
to your questién-that in_tﬁe Sitﬁation where the Director
gives‘téstimony‘which the'Deputy knows to have been
untrue, that:there be, that it is incﬁmbent-on'hiﬁ to take
some action to correct that: |

| SENATOR SPECTER:  Well, I think that’s a commendable
position and I would certainly agree with you on thdt.
When you make a statement'about the Diréctor's-statemeﬁt
having material misstatéments of fact, I think it is
important to focus on the factor that these facts which I

have enumerated for you, were omitted. Some might

therefore say that they are omissions as opposed to

mistatements, but I think 'as to a legal conclusion it is

the same. When the totality of the statement presented
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omits material statements, I think that it»copstitutes a
misstatement of fact. But I'just want to focué oh these
items having been omissions. JUDGE WEBSTER: I agfee that
a purposeful'material~omission 6f_fact is the equivalent
of a misstatement of fact to thié Committee. Where I
think there is an avenue of, én area of discussion and
exploration is whether that.omfssion was purposeful,and

distorted the testimony itself. There will always be

situations whenvyou have to decide how much. you want to

include for purposes of a statement in order to tell the
full story. _And I»certainly wouldn’'t want to suggest‘thaﬁ
because you left out a horse or an ox or something that
did not distort therpicture‘that that made it é material
oﬁission of fact. It has to be material. I think we're
both talking about the éame thing., But a purposeful one,
not one that was left out becau#e the.reseérchers failed
to Bring it forward, but one that was considered, that was
important, that shduld have beeﬁ presenﬁed and was

purposefully omitted. That’s a material omission of fact.

SENATOR SPECTER: ‘Judge Webster, my next question to

you is one which I will not press you to answer at this

moment, until you have had a chance to review the record

and to confirm the représentations which I have made here

today because it is a very important question. And that
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que§tibn is did Deputy Director Gates acthroperly in
having a hand in theﬁpréparation of Director Caséy's
fegtimony whiqh 6mittéd the‘impbrtant refe;ences of
diversion 6f funds to the Contras, Ghorbanifar's failing

the lie detector test, the absence of a finding and the

subterfuge to have a finding'applied retroactively. If

you care to answer that now I'd be pleased to hear it, but
I would understand because of the importance of the

question and its bearing on the quélification of Deputy

Director Gates‘to‘continue to sérve in that poSition. If

you woﬁld prefer tonpeview;the‘récdrd as to the factors .
which I have brought to>youf attention} I will undérstand.

JUDGE'WEBSTER: Senator Specter,.I appreciate your"
realizing that I could not'possibly answer that question
étrthis hearing. I think you woﬁld impose-én impossible
burden on me if YOu expected me to cafefully»and

thoroughly review a lengthy record on this subject during

these confirmation proceedings. I will make an assurance

~to you that as a part of my responsibilitieé,ias I would

in any open situation, that I would review all of the
activities of the Agency iﬂcluding those of its officiais
including ﬁhé:Deputy Director at the earliest opportunity.
and I would take apﬁroériate action if any was ﬁequired,
as a result of that. T just think it would be unfaif to

expect me when two Committees of the Congress and an -
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independent counsel are'trying to get all the facts out,
to come to a hasty rush to judgment on a veryvsenior
official in the Agency. a |

SENAToR SPECTER: Well, Judge Webster, I'm not asking

you to answer the question now because I understand that

1mport. But it-is likely, as a matter of scheduling, that
your confirmation hearings will'be pending at least until

we return‘from'the‘recess and that there will be at least

@ ® NP N s W N

a period of two weeks. Speaking for myself, I am very

—
o

interested in your response to that question because I

f—y
—

think it is very important as to the continued service of

—
~N

Deputy Director Gates and the adequady'of the information

0

which was presented to this Committee by Director Casey,

14 which Deputy Director Gates had a share in the

15 preparation. I'think-you can review that if you take a
16 look at Deputy pirector Gates’ testimony to this

17 Committee, which was private, later released on December
18 1986 and you review the proceedings before this

19 'Committee.

20 . JUDGE WEBSTEﬁ° Senator, I don’t want to, but if you
21 insist, I'll review the testimony ‘ But I don t know that
22 that’s enough. If you think it’s enough for me to draw an
23 opinion, I'll be glad to look and see if I can. I can’t
24 guarantee that I would want to express an opinion on that
£25 narrow a record.

A
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SENATOR SPECTER: Well, I would appreciate it if you
would, because I think it is important. I think it is, it

goes really to the crux of the matter as to appropriate

'dieclosure by the CIA. It comprehends three factors. It

comprehends, number one, the testimony which Director

Casey gave toAthis Committee, and the absence of

specifidation of very material facts. It goes, number

two, to the competency of Deputy Director Gates, who had a

lsignificant hand in the preparation of Director Casey's

testimony, and it goes, number three; to the factor which

you raised here today, which I had not raised, and that is

the,duty of the Deputy Director‘bf CIA to informvthis

Committee of material facts which were not disclosed by

- the Director.

Let me‘ﬁove_on briefly_to‘another point or two, Judge
Webster. You testified yesterdey that if the,President
had not made a disclosure to the Intelligence Committee or
the Congrese ae.requiredvby-iaw, that you would resign.
Correct? | 7

JUDGE WEBSTER: I think that’s my testimony. That’'s
right.v |

SENATOR SPECTER: My question to YOu'is should you be
faced with that unpleasant alternative and felt that
failure ef the,President-to'comply Qith tﬁe law required

your resignation, would you then inform this Committee of

\
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faets which you considered to be required by law for
disclosure?

JUDGE WEBSTER: I would do so te the extent permitted
me by law, and I know of no reasons why I could not, but
only after I had re51gned |

SENATOR SPECTER: -Judge’Webster, you testified

yesterday that you would not partieipate in the Cabinet

. upon confirmation as Director of CIA That appears to me

to be, to propose a grave difficulty in terms of the role

which the Director of the CIA has in coordlnating

‘intelligence. In a sense, the DCI is in a supervisory

capacity over other Cabinet officers, including the

~Secretary of Defense, who has intelligence gathering

responsibilities in his Department and intelligence

gathering in the Treasury. It also seems to me to be

_problemsomefin the context of exerting sufficient

influence, commensurate with your knowledge, and your

‘role, on advice to the President. For example, on trying.

to dissuade a President from selling arms to Iran...having
the full value of'that kind of advice, and having a full
voice in the Cabinet on the quality of that intercﬂange.

 Wouldn't you be'giving up ‘a great ‘deal and wouldn’ t
there be a significant void if you were not to part1c1pate
as a Cabinet member?

'JUDGE WEBSTER: Not in my opinion, as much as the
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difficulties that grow ou£ of ha?ingva Cabinet
relationship and the pfivilege ofvéxpreséing personal
opinions.and beéoming an advodaterfor policy provisions
across the whole rangé of government. 1In the coﬁrse of my
discﬁséicns with ﬁhe President and'his chieﬁ ainsors, we

all agreed that this decision would not impact upon the

" direct access, which I have been promised, to the

President -- perhaps, indeed, more direct access than most

»other'Cabinet members currently enjoy. I was also

pfomised_the principle of awareness, that I would be

included in all meetings which related to major foreigh

'policy or national security issues, that I would have the

oppqrtunity to participate in thoSe_Cabinét méétings and
in any innercifcle meetings of limited.numbers'of ranking
officials. | | |

SENATOR SPECTER: You're saying that_you would
paricipate in some Cabihet'mee;ings?

JUDGE WEBSTER: That’s correct, any in which foreign

~ policy issues ot'national secufity issues are likely to be

-involved, reQuifing the input of -the Intelligence

Community. I think the importance of my participation is

‘to be aware of concerns and the ability to be sure that

-the quality of the intelligence and the anaiytical effort

that is developed through the Intelligence_Community is of

a degree:of excellence that will permit the policymakers
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to make informed and‘wise-judgmentsn

| VSENATOR'SPECTER: Judge'Wehster, I would ask you to
reconsider that'position-in tefms of the national interest
and. not feel bound by what you stated here in these
proceedings should you be confirmed. I would just ask you
to reconsider_it. You’ll have to be the judge ef that,
ebvicusly, but I have a sense tha£~it would deprive the
Cabinet and deprive the precess of'very valuable insighhs.
It is hard to know which Cabinet meetlngs are g01ng to
take up the areas of your expertlse And it is hard to .
know when another meetlng doesn't_raise some subject forl

you which would be very useful. 1 would at least ask you

‘' to reconsider.

bJUDGE WEBSTER: I apprec1ate that. 1I.don’t know that
I can recon51der it, but I will con31der the aspects of
what you’ve said and we’ ve already put.1n some
bureaucratic precedures in place:to make su:e that I

receive the kihds of materials fhat Cabinet'officers_'

‘receive and awareness of the meetings, and so forth. But

thank you for yoﬁr comment.

SENATOR SPECTER: But, it would save you one burden -
of cominé to the.State of the Union speeches. That might
be worth part of it. Thank you very much, Judge Webster.
Thank you Mr. Chairman. | |

THE CHAIRMAN: Thank you, Senator Specter. Senator .
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DeConcini.

SENATOR DECONCINI: - Judge Webster, I believe that

‘you've had some questions regardingaFrénk Verelli- and the

FBI conducting some breakinsvénd what have you. Am I

correct that'thgre is an internal investigation underwéy
into those charges? | | |
B JUDGE WEBSTER: Yes there’is, Senatdr.

.SENATOR‘DECONCINI: And we cannot take that up at
this time pa:ticﬁlar time?

JUDGE WEBSTER: I‘think probably not, bﬁt_I can say
this mﬁch for the record because'fhe investigation has
been concluded with the exception of the interview of Mr.
_Varelii. The FBI can find no e&idence of such breakins.

'SENATOR DECONCINI: Okay, and we can be briefed on

the evidence that was presented in the investigation.

JUDGE WEBSTER: Well, so far as we can'detefmine, all
of the other agents who were available for interview have

explicitly denied it, and I don’'t know of anyone who has

_come‘forward with explicit evidence that anyAagent was

involved. .
.SENATOR DECONCINI: Does that include administering .
any polygraph examinations?
JUDGE WEBSTER: Novpolfgraphs on that investigation.
SENATOR DECONCINI: Is that normal that there would

not be pOIYgraphs on such
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"JUDGE WEBSTER: Normally, polygraphs are administered

where there is an issue‘qf'fact, where two peoplé'are

'giving different testimony on a particular iséue.

' SENATOR DECONCINI: And you determined that there was
no difference between thé accusations of Mr. Varelli or
anyone else, informants versus the FBI position?

'JUDGE WEBSTER: Other than Mr. Varelli who declines

~to be interviewed at the present time.

SENATOR DECONCINI: What safequards exist to control
FBI warrantless searcheé for intelligence purposeéé

JUDGE WEBSTER: There are very few wartantless
seafches. | |

SENATOR DECONCINI: How many are there in a tweLVe
month period? 1Is that a classified'number?

. JUDGE WEBSTER: I think that is classified. I'm not
sure that I have the exact number; but if.I have it 1’11
give it to you in the closed session. |

SENATOR. DECONCINI: Will you please? And what are
the procedures? 1Is that ciassified too? |
JUDGE WEBSTER: I beg your pardon?
SENATOR DECONCINI: What are the safeguards and
procedures for such warrantless'searches?_ Is that
clasSified too? | |
JUDGE WEBSTER: We use the basis for our request the

Foreign Counterintelligence Guidelines of the Attorney

’
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General. We make full affidayits of all facts that

support the authority of'the'Attorney General to issue a

warrantless search. 1If you are focusing on the CISPES
investigation, I can confirm to you that there were no

warrantless searches.

SENATOR DECONCINI: There were no searches? . Well;

- although I'm interested in thaf'case'to'a minor extent,

I'm really interested in knowing what the procedures are.

I'm sﬁ;e you have them. I just don’t have them and if

‘someone could give them to me. I don't know if they are

of a classified nature or not.
The FBI electronic surVei;lance for intelligence
purposes requires a court order, I know, under the Foreign

Intelligencebsuryeillance Act of 1978. 1In 1984 and ‘again

~in 1986, this Committee recommended the development of a

similar court order procedure for intelligence searches so
that the FBI would have statutory authority, subject to
the constitutional checks of a judicial'warraht. Do you

believe it would be a goodvidea to enact such legislation?

JUDGE WEBSTER: Senator DeConcini, I believe the
position of the Department of Justice has been that the

present procedure is working'satisfactorily. I have

‘testified.in response to questions, but_i believe this

Committee; ahd other Committees in.the past, that we are
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~working well with the FISA statute and if you wanted to

and felt it necessary to adopt similar legislation for
warrantless searches that we could work with that.
SENATOR DECONCINI: I don’t mean to put you on the

spot, but your own personal opinion, after operating the
FBI for nine yearrs and some months, as 1ts Dlrector,
would be valuable? Do you have a personal oplnlon? I
just am interested in your observatlon hav1ng been there
on the first handel

| JUDGE WEBSTER: There have beeh‘so few warrantless
searches and most of them have been in counterintelligence
areas, that it has reaily not risen to a problem. We did

have a problem in domestic security searches which had

‘been conducted without warrants(-and the Supreme Court

Ay

said yoo coulon't do that and then we had national
security wiretapping which was presumed to be uhder the
authority of the President. And while the Executive branch
has never yielded.in that authority, it did agree to
suppott and abide by the Foreign Intelligence Surveillance
Act. Prior to that Aot;-it was becominp increasingly
difficult for the FBI to get approvals for electronic
surveillance because of concern of those immediately
around the Attorney Ceneral that some how he would become

exposed to personal liability. And the gloss»on the rules

became s0 heavy that it was hard for us to work. The law
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that the Congress passed in eleqtrdnic surveilllance has
worked extremely well as far as the FBI is concerned. And

I'm>frankly glad it’s there. I can say that because_it

‘was just being adopted at the time I was up for

~confirmation in 1978.

SENATORiDECONCINI:.'I take it, Judge Webster, you
don’t think it is necesSary to go any further? If
Congress elects to do ﬁhat; that’s fine? You think the
Agency can workvwith it? | |

JUDGE WEBSTEﬁz You've stated my position exactly.

SENATOR DECONCINI: One last question. Judge, youf‘
statement indicated that you willjhave or you have already
made arrﬁngemehts with the Président to_have‘direct.aﬁcesS
whenever you feel that is necessary. Based on what you
know of-ﬁhe CIA what do you antiéipate»that‘amounts to?-
Do you think,that‘amounts to'briefiné the President and
seeihg him on a scheduled basis as weekk as emergéhéieS?
What would be your schedule qf keébing a President‘well
informéd, reélizing emergencieé arise where you have -to
cali:him and_fell himvinstantiy, but for normal day—té—day
operétions of the CIA. |

jUDGE WEBSTER: Without gdiﬁg into too much detail in
an open session,vthe President has freqﬁent and regqular
briefing paperslpfeparéd for him_by»the Agéncy and those

would continue. There will be,>I'think, increaéed
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circumstances when I will Waﬁt'to.discuss the content of
those papersrpersonaily with the President. There will be
other sitUétions in which I will want to pafticipate withi
the National,Secufity Adviéor in making certain that the
fresident is aware df parti&uiaf intelligence matters that
impact'upon the natioﬁal security. Aﬁd I would have no
problems.ana in fact would want to participate.in joint
discussions with the National SecurityiAdviso;Q There may
be_other circumstances in which I would feel that I had to-

have my own unvarnished views and my own unvarnished

~opportunity to present our-intelligénte to the President.

.SENATOR DECONCINI: You would not foresee a scheduled

meeting.with the President on a time certain,

notwithétanding any emergencies? _

JUDGE WEBSTER: That’s really up to the Président.
But I will expect to exercise that>privilége becausg
unexefcised pri?ileges disappéar.
. SENATOR DECONCINI: _Weil it cbncerhs me and Ivdon't
know enough about it, but it seems to me if the past
Director had scheduled meetings, some of these things -
mighﬁ'have come tb_the Preéident's attention. I'm not.
sure that they did or didn't:but my only observation, ffom
what I know of the preliminary investigations of the
present problem with Iran and the Contra affair is that

)

the Director either withheld or did not meet with the
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President frequently énough~and telllhim whét was going
oﬁ. I ﬁust 1eave'£hat purely as a suggestion. It seems
to me that if I were in youf shoes, or if I were iﬁvthe
Presidéntfs shoes,.I'd likevto see the CIA Direétor once a
week. | |

'JUDGE WEBSTER: I appreciafe your comhents, Senator,
and I agree with thém. I do not believe in the principle

of plauéible deniability. I have excluded it entirely

- fromifhe FBI and I do not believe it should be applied at

the natibnal security level.

SENATOR DECONCiNI: I agree with~your assertion that

you did. Thank you Judge Webster. -

THE CHAIRMANN: Thank you very much Senator

" DeConcini. I have to go to the floor now to vote and I

will return. Senator Cohen will preside. I do want to

make oneithing clear for the record in that we are not

here for the purpose of debating the qualifications of any
other person, but I do WAnt to state that it is the
opinion of the chair, the chair can speak only for

himself, that Deputy Director Gates has rendered

‘ oﬁtstanding service. 1I-would say that he has performed

during the time as acting Director with extreme candor. I
would not want to have conveyed to you that there is any
unanimity of opinion on this Committee that the Deputy

Director had acted in any improper féshion. Every Member
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of the Committee is free to reach his own interpretations

of the actions of the_beputy Director. This Senator
_happens to thinkAthat he has perfotmedfinsan outstanding
fashion and 1s cont1nu1ng to render outstandlng and very
candld serv1ces as Actlng Dlrector durlng thlS dlfflcult
perlod. He has been extremely open with thlS Commlttee
‘and has kept this Chalrman extremely well 1nformed'as to

act1v1t1es of the Agency I would want the record to very

© ® N O A W N e

clearly reflect the v1ew of this Senator on that matter

.
o

I’'11l turn 1t over to the Vice Chairman.

—
—

SENATOR COHEN: Senator Hecht.

SENATOR HECHT- Thank ydu very much Mr. Chairman.

[
N

O
[
w

I'd like to echo the words of Senator Boren. I too feel

that Bob Gates has acted very well and is a very quallfled

/ ..14
15 individual, and 1'd llke‘the record to reflect that at
16 || this time. | o |
17 JUDGE WEBSTER{ SenatoryHecht, may I sayvthat I share
18 | the same view, and I'm lookingrforward'to the privileée of
19 | working with Mr. Gates. |
20 "SENATOR HECHT: He is a nrofe551onal He's trained
21 in asbects. The aspects he doesn t he has very quallfled
22. people handllng that and I'm, very, quite 1mpressed with
23 || him. <
24' One reason I'd- 11ke to follow. up from yesterday s
25 questlons Last year the Senate passed a resolutlon'
GE.
SSCI FORM 23

. Declassified and Approved For Release 2013/02/12 : CIA-RDP90B00017R000500150002-2




®

SSCI FORM 23

Declassified and Approved For Release 2013/02/12 : CIA-RDP90B00017R000500150002-2

W 00 N O W s W N e

N N N N — — [ — — — bt — — [y

44
requestlng an 1nvest1gatlon 1nto many of the questlons I
brought up yesterday, the handling of Judge Clalrborne I

still feel it’s very,vvery relevant;-the-p01nt being how

you handle agents, how you use agents for targeting. Not

‘1nd1v1duals, but how you target your agents. And how you _

dlsc1p11ne your agents.
 You testified yesterday that although Mr. Yablonsky
handled his ihveStigationdof Judge Harry,Clairborhe in a

lawful manner, there are several things that occurred out

there that you were not proud of. ‘What were-you not proud

of?

JUDGE WEBSTER: Well normally I would respectfully

decllne to answer that question because it would invade

the prlvacy of the agent and we try to protect that, but
this has already_been a matter of public record through an
official disclosure»because of the intense interest in Las
Vegaé. | _ _

I was not proud of the way he had handledva

complimentary dinner for his'family at a'casino, insisting

that he had been promised a complimentary evening. And I

required that he repay the mohey, the value of that
dinner. | ' | | |

As I said earlier, I was not proud of his had
judgmehtgin eeeking to get information about a candidate

for_office who before he allowed him to come in to be

A
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‘interviewed.

Those were the particular incidents that I'théught.
were not WOrthy of ﬁhe'fine performance that I believe he
had otherwise given the FBI and his country..

SENATOR ﬁECHT: Following thrbugh;,I'm goihg to bring

up this:Candidate for office. When did you find out that

Mr. Yablonsky, I’11l call him Joe, had gone into this and

sought information on his background?
JUDGE WEBSTER: I can’t give you the exact date, but

as soon as we received a complaint from Mr. McKay, we

_dpened an Office of Professional Responsibility

investigation-into it.

SENATOR HECHT: Okay,iso you had a memorandum from

McKay and then that’s how youvfound out about it.. . Not

before? ,

JUDGE WEBSTER: Well, I'm not, I éah;t recall with
certainty whether Mr. McKay'complained to the newspapers
or the newspapers went with the story, or whetﬁer he‘wrote_
to me ofithe Attorney General. That’s not clear in my _

memory, but as soon as it became, it was called to our

attention in that way. 1If you’re asking did I hear it

from anyone in the Las Vegas office,”the answer is no. .
' SENATOR HECHT: So you had no idea at all that Mr.
Yablonski was doing this?

JUDGE WEBSTER: No, Senator, none at all.

Declassified and Approved For Release 2013/02/12 : CIA-RDP90B00017R000500150002-2




Declassi?iéd and Approved For Release 2013/02/12 : CIA-RDP90B00017R000500150002-2

-3 w N e

10
11
12

14
15
16
17
18
19
20

21

22

23

24

o F

SSC1 FORM 23

W@ ® ~N O W

46

'SENATOR HECHT:  And as of yesterday, I am trying to
remember exactly,Awhat type.of»disciplining’action did you
take against him? |

'JUDGE WEBSTER: Mr. Yablonski was censored and placed

- on probation. ‘He was called back to Washington, and I

personally preéentéd his letter of censureband expressed
my,disappointmeﬁt_in his perféfméhce. Thét,_for a Special
Agent wﬁq had alréady beed eligible for retirement fbr a
numbef of years and spent his lifetime in the'Bureaﬁ,
being plaéed on probation during his last months in.
office,,qu é verj severe action, and was So regarded in
the FBI and by hin. |

' SENATOR HECHT: But it was brought out yesterday that

‘when he retired he was given a recommendation; was he not?

JUDGE WEBSTER: I don’t believe so. I don't know what
that is all about. The only commﬁnicatioﬁ,l'héd with him
is the kind of letter that I send to'retiring Special
Agents at the command level.

SENATOﬁ HECHT: "Just routine}.nothingimofe, nothing
»léss. - | |

JUDGE WEBSTER; That'svright.

SENATOR HECHT: = Okay, let me go on to another point I

| brought up. .You cléared that up. Thank you, very mubh.

I brought ﬁp about the IRS supposedly in newspaper

talk making a deal. - Did the»FBI conduct a sting against
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the Director’of the Neveda IRS office, Gerald 8wanson, who
opposed making eAdeal with JoeFConforti,:the»brothel'
owner, and if so, why?

JUDGE WEBSTER: I think that was an IRS
investigation, Senator.Heoht. I don;t believe the FBI was
involved‘rn it. | | | |

SENATOR HECHT: Not at all in that at all?

JUDGE WEBSTER: That is my understanding of it.
SENATOR HECHT: Did the FBI open a bribery
investigation of a respeoted Las Veges'homicide detective,

Chuck Lee, a polygraph operator, who had earlier cleared

Judge Ciaiborne of other'aileoations? - Is the name
familiar to you at all?

| JUDGE WEBSTER: Yes, vaguely. | There -~ I am not
certain whether we opened an 1nvestlgat10n 1nvolv1ng h1m
There were some allegations of seedy conduct out there,'

and I-donﬁt believe that we had a specific investigation

_asvto him, but I do believe that he was involved in the

inVestigation in some ‘way.
| ' SENATOR HECHT: - Well, could i askbyoo to respond to
that in tne next couple of weeﬁs before any action is
taken? . o | |
JUDGE WEBSTER: I'd be happy to do that, Senator.
SENATOR HECHT: "Would'you do.that° I couldn’t expect

you to remember everyone involved in that case.
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- What probably cause did the FBI have to single out

_theSe individuals who were later cleared of any

wrongdoing?
‘JUDGE'WEBSTER:'That is“aZVery general question, as I
am sure you understand. There was grounds to open an

ihvestigation on Senator Claiborne -- I.said it again.

. Congressman Claiborne -- Judge Claiborne -- I bég your

pardon. Judge Claiborne -- I guess it hurts to say that

-- and it was based upon representations by a convicted --

rather a convicted felon fugitive, who offered information
which was subsequently added to by additional
corroborative evidence,’thaf_bribes had been paid to Judge

Claiborne in connection with a particular criminal trial.

" And that was a very substantial‘predicate to open an

~investigation. It later expanded into an income tax

evasion case in which the Internal Revenue Service was

involved. TheicaSe was tried -- he was indicted on both

‘counts.  Went to a hung jury. In retrying Judge

Claiborne the Department of Justice made a decision to
drop the bribery counts because they were really not too

convinced that the government’s witness would be a good or

credible witness before a jury.

And so he was convicted on the income tax evasion
counts which were brought forward in the second trial.

SENATOR HECHT: Getting back to this $40,000 in the
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bank and the bank error, one final follow up on that. You

testified that the FBIFinvestigated the matter but did not

‘pursue it because Mt.'Yablonski claimed his wife kept the

books. I am told a Federal grand jury investigated the

" error. My question‘is, if Mrs. Yablonski was aware the

'$40,000 did not beipng to her, why was she not prosecuted?

JUDGE WEBSTER: I really'don't‘know‘the answer to

-that question except that the prdsecutors who have the

proseéutivé_decisioh in this matter determined that there

was no basis for prosecution. That is not an FBI

" function.

' SENATOR HECHT: Is that not a Federal crime?

JUbGE WEBSTER:. It may be a Federal crime if there is .
evidénée to.supporf it, but thosevwhofexercise the
pfoSecutiveldiscretion did ﬁot'find a basis for going
forward, and that was not the FBI.- | |

SENATOﬁ ﬁECHTi My.time is up. I have got qne\finalf
Queétion here. We passed by.unénimous éonsent, in the
closing days of»the'last session last year, about a

follow-up on allegations of misconduct. Would you

_recommend to the Senate JUdiéiafy Committee that we have

that investigation?
JUDGE WEBSTER: The actual resolution that was
adopted_called for a Senatorial review by the Judiciary

Committee of the follow-up to the Select Senate Committee
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on undercover operatidns, which returned this lengthy and

extensive report,. and Fo see whethéf the recommendations
ﬁad been fully‘and adequately implemented by the'FéI.and
other law enforcement agencieé. |

We are Certainly ready.to respond to any sﬁcﬁ
hearing.' ~We .would not be ready to respbnd to some
allegation that we had beén éndaged in a lot of mié¢onduct
when the recotdviquui£e to‘the cOntfary. But I believe .
the résolﬁtion as passéd.calls for a review of how well we
héve implemented the procedureé recomﬁénded in the
original report. And I,certain1y>can tell you thé FBI is
prepared to respond to thé Committee if it desires to hold
such hearings. o

SENATOR HECHT: Oﬁe lastifew mdmentSi—— let me just
have 30 seconds. . _.

SENATOR COHEN: 3drseconds.

SENATOR HECHT: I really appreciate the_céndor. We

‘have had a lot of people testify beforé us in the four

yearé that I have been in the'U.S. Senate. You said you
tpdk.full responsibility for putting Mr. Yablonski in Las‘
Vegas,' You‘take'fﬁll responsibility for his'actioﬁs. You
took full‘fesponsibility for bringing him back to

Washington and censuring him. And you were aware of all

~this going on, and I appreciate‘the.fact'that YOuvhave not

evaded any of m§ questions.
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JUDGE WEBSTER: Thaek you, Senator. I appreciate
that. | . -

. SENATOR COHEN: Judge.Webster,_thete have been a
number of recent reperts that indicate that the FBI has
maintained sohe files on two Catholic bishops that have
been aetive in civil rights and the peace movement’ever

the years. Much of that information was gathered back in

'the ’60’5 and the '70's, prior to the issuance of certain

guideiines which I believe became effective in 1976. But

_tHere is information contained in those files since 1976.

I was wondering if you could tell the Committee how it is

that the FBI goes about collecting information on
particular individuals?

JUDGE WEBSTER: In testimony before the House of

Representatives Judiciary Committee and I think perhaps

elsewhere, I am not sure, 1I attempted to explain that we
do_ﬁot'have criminal investigative files oq,the two
bishops that you are asking about. Their names appear in’
other files for which we have legitimate investigative
interests, either at the criminal level.or pusuant to eur'
foreign counterintelligence‘responsibilities.

| A procedure exists in the Bureau for eroes-

referencing names which'appear in particular files so that

- they can be retrieved at some future date by persons

investigating other things. I have gone back and had our
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people.gé back to see-thé'circumstances fbr these
individuals being included, and I believe almost without
exception, they were included in lists of names of péople
involved in certain orgahizations or éctiQities for which

there was a legitimate-investigative interest. They were

(=2] o & w N

not singled out, so far as I can determine, because they

~J

were bishops, but because they were at a particular place
. . 1Y

- ’ 8 involved in a particular way, and the agents responsible

9 for eﬁtering records in the file simply indicated their
10 names for clerical cross reference. There are no files on

11 || those bishops.

| 12| - SENATOR COHEN: Quite a few pages of cross
<:> 13 referéncihg.rb
14 JUDGE WEESTER: Pardon me?
15 | SENATOR COHEN: Theré are quite_a'fewApaées'for cross

16 referencing purposes of an individual.

17' | ‘JUDGE WEBSTER: Yes; and that‘isAunfortunately é

18 || result of anvinaftful way that ouf Freedom of Information

19 || Office used to disclose the presenée of information.

20‘ There ﬁigﬁt be 350 pages of infofmation about a particular
21 activity in which the individual's name might be mentioned
22 one time. Anq in responding tO'the FOIA request, they

23 would‘say wevhavé a reference with 350 pages, because the

24 person mighﬁ'waﬁt to read the whole report. ~ But it is

<::>_ 25 not as lengthy or as extenéive as those responses by the

SSCI FORM 23
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'FOIA office would include.

SENATOR COHEN: Teil me a little bit about how that
cfoSs'referencing system works. .Let’s suppose, for
example,‘that'we have a Soviet deleéation, ot a
representetive or spokesperson for the Soviet Unioin,cemes
to_thiSfcountry and goes:around and gives a lecture on
arms cpntrolQ Would anyone in ‘attendence at that

particular lecture, because you had counterintelligence

‘responsibilities, be listed as someone who attended the

lecture?
- JUDGE WEBS&ER- Probably not in that situation, but
we probably would identify the leaders of the meetlng 1f B
they were 1dent1f1ab1e and pr1nc1pal part1c1pants at the
meeting ;n a counterlntelllgence tYPe'sltuatlon.

SENATOR COHEN: So if I were to participate in a
debate or a meetlng on arms control let'e say, with
Georgl Arbatov ‘'or some other high ranking Soviet off1c1al

-

or spekesperson for the the Soviet Union, and I were to be

on the same panel or'platfofm or a guest in the audience

who got active in the debate, would I be listed as bart of
the cross referencing system? | |

JUDGE WEBSTER£ The origihal report weuld probably
include the panellsts in- the exercise. It would then be
up to the agents who would have to de51gnate Cross

referencing whether or not in the c1rcumstances the;names
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1 of all the panelists should be included. We'havé,been'
2 trying'to tighten - |
3 SENATO_R(COHEN:‘ What' afe the guidelines? ‘
4 | :JUDGE WEBSTER: The guidelines'aré not adequately
5 cleaf;.'They.should be essential informétion_ih criminal
6 matters. Relevant:informétion'in countgrintélligénce
7| matters.. -b | |
8 We recent1y ¢ompleted a’planning and'evaiuatién study
9 6f‘this process; and we have been implementing some
10 changes to tighten up our procedures.
11 _I;onicaliy,.a yeéf of sd ago, last year, one of the
12 problems was that we did npt‘beliéve that the'offiéers
13 were adequate in theif cross'referencing some of the
14 | files. I very'recently sent out another communication to
15 the field emphasizing the‘othef end ofvfhe_fadt that names
16 wefe_nqt to go.into the file'unléss they Céﬁld articulate
17 a réasbn for doing.so. ‘
18 SENATOR COHEN: So if I were to file a Freedom of
19 _Information'appiication, I might find my name in a file’
20 listed wiﬁhlthe'FBI that Iihad»beenvin atfeﬁdapce or a
21 'participant as a.panélistvin;a afms»control discussion

22 | with a top Soviet official? | |

23 JUDGE WEBSTER: If it waé in é‘filé'invoiving a
24 Sovigt foi;ial, it would be classified and itvwguld no;
25 be available to you or to anybné:else.- | |
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SENATOR COHEN: That oﬁly-pertains to
counterintelligence activities?’

JUDGE WEBSTER: That’'s correct.

SENATOR COHEN; If it were a group under
investigation, a peéce group as such, would that be
available to the individuéls involved?

. JUDGE WEBSTEﬁ; If thére Wére an ongoing

investigation, there would probably be an exemption claim

" which would preclude its availability.

SENATQR COHEN: So as a practical matter, citizené'
have no way:of knowing whether or not their namés are
ending up in the files of the FBI of some particular
group, peace group, civil rights group, that's currently
under invesfigation unless if the investigationAis
termihated? _ 4

JUDGE WEBSTER: I think your answer is correct. And
even if it,were ciosed but still classified, it would nb£
be aQailqble. But I wouid like to'clarify_becauée I was
going along with your_hypothetiéal that it was not
appearing -- the Soviet fepresentative was not appearing
before a group in which we had an interest, your name
wouldn’t automatically or even likely be mentioned or
cross referenced.

SENATOR COHEN: Well, if the Soviet delegate was

appearing before a group, let’s say a group that is

1‘ Declassified and Approved For Release 2013/02/1.2 : CIA-RDP90B00017R000500150002-2
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stirring up controversy but is dedicated to promoting

better relations between the Soviet Union and the United

~ States, identified‘natiohally as-a peace group, peace

links, some other group, would‘that be then be subject to
notation?

JUDGE WEBSTER: 1I'd like to be able to answer that

~question, but I know we are going to have a closed

session. I’'m so often accompaniéd'by spectators who have

an interest in what I have to say about these thihgs, and

1 really would rather put that one off if I could.

SENATOR COHEN: In 1978, you indicated you had

- membership in a couple of clubs which’restrictéd their

membership to white males. -They were the St. Louis
Country Club, the Noonday Club, the University Club, and
the Veiled Prophet Sociéty.' In your response fd.this
Committee’s questiénnairé, YOﬁ indicated that you:were a
member of both the Noondayrclub‘and_st. Louis Country
Club. '

' Do they maintain their same policies?

JUDGE WEBSTER: As I told the Senate Judiciary
Committee in 1978, I really believe that I'm és color
blind as anyone in the room and that I asked to monitor
cluhs and if I thought they were pratficing discrimination
or‘had any rules or regulations that were discriminaﬁory 

in a way that I could not accept, I.would leave.
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The Noonday Club now has Qomen members.  The St.
Louis Country.Clﬁb Has women mémberé. i’m‘notvsure whether
tﬁey have any‘black‘mémbersvor not. That’s a social -
ofganization, it has noﬁhing to do_with>buSiness or
career, small fémily.» Ahd IAhave'a ndnéregident
membershié in it. 'But I knoQ that it has'no‘restrictions
based on race, réligioh or sex;' _ |

SENATOR COHEN;' Do you want to tell ﬁsbwhat the Alibi
Club.is? I think it’s appropriate for thé next birecto; |
of the CIA to talk about the Alibi Club.

| JUDGE WEBSTER: It's a Qery small club. I think it
enjoys é:very'p;estigious membership of some of the sénior
people in this town, includiné justices, It’'s so small,
that I do not considgr it significant“that it has no male
-- it has no female members at the pfeéentitime.b-lt is
limited to 50 members. It meets oncé a week for lunch. No
business is discﬁsséd. It’s just.a private éfoup.

 SENATOR COHEN: How about the Academy of Missouri
Squires?

JUDGE WEBSTER: The Academy of Miséouri Séuires.is
the equivalent of the Kéntﬁcky Coloﬁel or Nebraska
Admirals. Only it is limited to one -- it’sg actually, I
think, a little more honorafy. There are bnly 100 or 200
members.. I succeeded General Omar Bradley when he died.

It’s a lifetime honorary position. I’'m very proud of it.
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1 | SENATOR COHEN': Alfalfa?
2 This your resignation?
3 JUDGE WEBSTER: The Alfalfa Club is a fun
4 organiéation. It meets for a fun evening once a year.
5| and it currehtly has ;—  i
6 ' SENATOR COHEN: You can stop, I'm told the Chairﬁan
71 is a ﬁemser. | “
8 (LAUGHTER)
9 THE CHAIRMAN: I think we’re almost ready4to go into
10 executive session.
11 JUDGE WEBSTER: 'I'can'pui my list away.
12 SENATOR COHEN: I would like to return just a moment

O

to the issue of notification once.again.

During the course of the questioning, I raised the

14

15 issue as to whether or not you would have any hesitancy in
16 notifying the-Committee if you were concerhed about a

17 leak. And you said that yoﬁ‘would take that into account.
18 || You %ouldAcome and approach the‘Committee and ét least

19 express that_concern. I wanted to ;ay, at least fgr tﬁe
20 record to you, that any time thét-you have any questions -
21 abouf the possibility of information being leaked by any
22 Member of this Committee you not only should -= you have
23 an obligatioﬁ'to come before the Chairman and the Vice

24 Chairman, and if that’s not satisfactory'to the Membér“
25 himself, and if'that'doeSn;t work, then to go directly to

@
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the Leadershlp both Bob Dole and Robert Byrd and ask that
the individual Members be replaced.

I think it’s that serious and that should be not a
cdnsideration in yeur mind as tq whethet ot ﬁot you would'j
comply with the notice.requirement'under the statute.
That should not be eQen evconsideratiod; Any time you
have a doubt, you ogght to come before this Committee or

the House Committee apd express that cencetn. If it can't

'be.cofrected,.then go to the LeaderShip of the Senate and

the House.
 JUDGE WEBSTER: I appreciate that.

SENATOR COHEN: - And see'that the'Members-ate removed

from the Committee. And I>think that you will find a.very

responsive ear certainly from the two of us, and 1I
euspect, from the rest of the Membership here; but
certainly from the Leadership of the Senate.

So i hope that yoﬁ wen't, if you have any deubts

about whether or not we can keep a secret, take that

_factof into account_under the statute.

Secondly,-i would like to indicate thet I hope yeu
will give some further con51derat10n about the pledge that
Mr. Gates did, in fact make before the Committee. I
tﬁink anything short of that calls into question‘ |
complianee with.tﬁe'Act-aﬁd I consider that to.be very

serious, especially since I believe that had notification
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- been glven to the Congress, you wouldn t have had Irangate

or Contragate or whatever they want to call it. It_would
never have taken place. And'l believe that this Committee
and the House Committee ;; I assume the same thing applies
;Q have heen'inSulating‘factore against aboeive actions
taken or arbitrary or unwise actions proposed by‘the
Executive branch. |

JUDGE WEBSTER: I agree with that.

SENATORVCOHEN: A couple of just final questions on
these issues. | |

With respeot to a written Finding, do youibelieve

that you can have a retroactive ratification of a prior

act that took place before a PreSidential‘Finding?

.JUDGE WEBSTER: I really doubt it very much.. I would
not consider such a‘thing as solving the problem-created
by the failure to have a Finding ‘ |

I think 1t would be useful to have a foll exp051t1onA

in the event of such a fallure -— what the President had

~in mind, would have had in mind -- but I would. have not
~ personally considered it to satisfy the intent and the

~spirit of the statute.

 SENATOR COHEN: Well, I know that you are familiar

w1th corporate law and the doctr1ne of ultra v1res

actlons.

And I think that it would be a veryAdangerous‘policy
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indeed if we ever allow the Agency to take action without

a Presidential Finding and then put a President-in a

.position of havihg to ratify it rétroactively.

JUDGE WEBSTER: I mention —-- excuse me. I mentioned
one possiblé‘situation_yeStefday where soﬁething coﬁld
happen in ctisis form that reqﬁired inétaht, immediate
response. Ahd I.wduld probably take that as sdfficient
proQidedVQergot a Finding imﬁediately after th&t -- at the
fifst.opportunity to write one down. And I wouldn’t quit
until I had one. | |

SENATOR COﬁEN: 4Do_you kno& whether or not Mr.
Yablonski'is serving as a conéﬁltant to the Saéramento B?

JUDGE WEBSTER: I don'f have that'onvpersonai’ |
knowledge but I believe, from Qhat I’'ve been told, that he
is. | |

THE CHAIRMAN: Judge Webster, I want to also reaffirm

- what Senator Cohen said to you just a little bit eaglier}

In terms of any quéstion about this Committee
maiﬁtaining the confidéntiality of informatioﬁ, I feel
very, ver&'strongly about that.b.I do feél thaf if you
have ény doubts rather than withholdiﬁg notification based
upon those.doubts, whenever those doubﬁs'érise, in édvance‘
of any_$ituation where notification would be involvéd, I
would urge you to bring those concérns either to me or to

the Vice Chairman or to the Leadership of the Senate.
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I &ould say that we have adopted rules, we do not
allow documenté to be taken out df ouf Space, we do not
allow notes on classified testimony to be taken outnof our
space, it must remain in the'vault area. 1 héve_tonsulted
specifically withiﬁ the last two-weeké'with Senator Byrd
and with Senator Dole. I have asked if they would back a
decisioﬁ by myself and the Vicé-chairman that if we felt
Webhad strohg evidence that a Membervof this Committee.had
leaked classified information, we would seek their removal
or their resigﬁation from this Committee.v

vae'been.assured bnyenatot Byrd and by Senator Dole
that they support that pdlicy‘on behalf of.tﬁe Leadership
of this Committee.. And.I'één fellkyou that the Leadership
of this Committee intends'to exercise exactly that pﬁlicy
énd course of action. It will be]my determination if we
find strong evidence that a Member 6f\thié Committee has
leaked information to ask for the resignation of that
‘Me@ber'from either side of the aisle. If we find that
any’membe;,qf'the staff of this Committee has leaked
information, it will result in his or'hef immediaté

termination of employment with this Committee. We felt so

- strongly, we sought that assurance from both Leaders in

the Senate. We have received that assurance of support
from both of them. I want to lay that out to you and also

to the public record and_to'therpeople of the country
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because“Ivthink:we haQe that very very étfong
responsibility. |
| Let me go back to jﬁét a couple of points.

~JUDGE WEBSTER: Mr Chairman,vbéfore you do,.may I say
that I appreciate whatvyou have said, that I agree to.
approach the problem as_you and the Vice President -- the
Vice Chairman have asked and ﬁhéﬁ I-appreéiate'your making
such a strong statement because fhe trust factor which is
sovimportant>between the Intelligence Community and its
oversight is a two-way stréet. And-that's.one'of‘the
quickést wéys.for it to erode. And I appreciate your
approach to it.. |

THE CHAIRMAN: I.appréciaie your comments.

Let me go back to the questlon of Flndlngs and the
process that we follow

Would you commit to us that you would-;egard a
fetroéctive Fidding, in ofher wdrds, actlons taken without
a Flndlng whether or not some wrltlng was issued later
after‘the fact,,as an illegal action'at the timerof which
you would.feel én»obligation to notify the Committee under
the léw'in terms of illegal intelligeﬁce‘operations? |

'JUDGE.WEBSTER: I would consider it -- I would
consider tﬁe Finding and rétroacti?e Finding not to be
valid fo; purposes of acting upon it.

'THE CHAIRMAN: And therefore -- if absent that
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Finding at the time, it'would not have been a legel
action? | |

In other words, ‘retroactivity would not glveklegallty
to the action? - |

JUDGE WEBSTER: Thet.would be my view of it.

THE CHAIRMANE And therefore you would report that
illegality to this Committee?“ |

JUDGE WEBSTER: I would report it.

'THE CHAIRMAN: Let me ask also in terms of oral

" Findings because there is»great concern of people saying

that they are acting with the authorlty of the President
w1thout hlS knowledge - Would you pledge to us to act-only
upon either a written Finding, clearly 51gned by the
Pre51dent of the United States, or upon an oral direction
from the President himself in case of extreme emergency 0
that you would know that that order came from the
President and from no other person presumlng to act under
his authorrty? “

JUDGE WEBSTER:t I would.

~ THE CHAIRMAN;' Let me go back again to the questioh,

and I want you to think'very carefully ebout‘this because
it’s very important:to_the Committee.

The law does provide for timely'notioe of covert
action for which prior notice is withheld by the

President. The President withholds prior notice; the law
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1 saysvthenbtimely notice shall be given aftér the fact.
2 Now I want to repeat again and I want you to really
3 think about this because I can assure you it’s'exf:emely
4 impoftant to the Members of this Committee.
5 The Vice Chairman has_already ?ead thelwords of Mr.
-6 Gates, who'hasvrequested to givg his poéitiqn on this
7 matter several times in the‘codrsevof the hearings and he
8 indicated that he would recommend -- we're hot‘saying what
9 would-be_done, you've already indicated that if the
10 .Preéident did not follow y0urvrecomméndations after a
11 reasonable pefiod of fime, that yéu would considervleaving
12 yoﬁr post. J | | |
‘ | ‘This has to do with what youvwouid -- not the

,AQ'

14 President’s action, but what you would reéommend.“Would
15 you fecommeqd to thé‘Preéident‘against withhélding
15. notification under any circumstan¢e§ except the most
17 || extreme circumstances involving life aﬁd death and then
18 | only for a few days? Woﬁld that be your recommendation?
19 would you tell this Committee that that would be your
20 >recommendat10n based upon your understandlng of the
21 1mportance of the over51ght process’
22> Would you pledge to this Committee to make that your
23 ' recommendat1on to the Pre51dent7‘
24 ' JUDGE WEBSTER: Yes, it would.
<;> 25 THE CﬁAIRMAN: IWell;_I appreciate that very much and
|
\
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1 I think 1t s extremely 1mportant that that be understood
2 hecause we're going to bulld a consensus for forelgn
3 policy, make decisions together, deelslons that can stick
4 ana won't be reversed every other week. I think it'e
5 essential that it is that kind of commitment and.that,kind
6 of understanding'thatvboth branchesvof government heed to
7 go forward togethet.
8 ‘Let me ask, and again, I don't want to come back to
9 painfﬁl subjects and I don’t wantyto close on this note.
10 'Nd,'I;m not goihg to come back to the Alfalfa matter,
11 I assure you. | | | .
12 ( LAUGHTER)
<:> 13. JUDGE WEBSTER: . We cam‘pick_that up iatef‘with the
14 Vice Chairman in private.
15 . The question.of the memorandum. A letter was -

16 dlspatched from the Vice Chalrman and myself to Mr. Walsh

17 on March the 9th 1nd1cat1ng to him that we would be

18 considering your nomination and asklng that any facts that
19 might be:relevant to your particular role including copies
20 of any documents ﬁnder his contfoliwhich might relate to
21 any possible knqmledge that you might have of the Iranian
21 arms sales or the Contra diversion be proyided_to us.

23 And as you know, the memorandum abeut'which'you were

24 m questloned yesterday was prov1ded to us by the Office of

<:> 25 Spec1al Counsel,
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After that, we brought it tovyour attention and I.'

understand your interpretation as to events which you have

set forth in the record and atvthe'conclusion of your

.opening statement yesterday why you did not feel it

necessary to . 1nclude that document to us.

My question, had Judge Walsh not sent that document
to us, would this_Committee_have ever been apprised of its
existence by you or the Bureau or otherwise in the course
of this proceeding? _ |

-JUDGE WEBSTER: I oan't reaily'answer,that question.
It is my understanding that the nignt,before the'hearing
the Chairman asked about.this document_and that my
representatives came right up to you and even though we
did not know whether in'faet you had'a‘copy of the.
memorandum, made it readily available to you.

Certainly no intent to oonceai itvfrom you. There is
nothing that Ivhaue instructed not be made available to
vyou. _ | |

THE CHAIRMAN: You were aware of it in terms ofvyour
own review before the nlght before last. You were aware
of it in terms of your own brlefing preparation to appear
here? Were you not?

In other'words, the people briefingvyou, I think, had
made you aware of the.existence of this memorandum? |

JUDGE WEBSTER: The particular matter_that was
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contained in that memorandum was discussed in a criminal

investigative briefing several days before, It was not in

.a, as I recall, in a preparation for this héaring but in a

- general briefing. My‘senidr staff in trying to pull

together every bit of information that related to my
knowledge of illegél aétions”by U.S.>Goverﬁment>officials
in respecﬁ to Centfal Ameriéa did not conside;_that this
pafticular'documént fell within your liné’of inquiry.
And their reason.feally wésvbecaﬁsé it was public source
material and you had excluded other than media 56urce.
When I'wa§ shown the document the morning of the
héaring, it was ﬁy view that it did stili not apply
because you asked about evidence of U.S. officiais
involved in illegal actiVity. The materfal‘in that/
memoréndum'related to s&mething en;irely different. And
while it was in the ——-it had been refefred.to'iﬁ a
newspaper article, waé obtained'under sensitive'
circumstances. | - | |

And I do not believe that it was contemplated. If

“you ask me the broader question of whether I intend to .

give you half a loaf on your questions or whether I will,
if confirmed, give you the fullest possible answers on
matters that I think you are interested in, the answer is:

absolutely. There was nothing‘in that memorandum that I

 thought dealt with what in conversations with you you told
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me you wantedbto know which was what did I know about

~illegal activity. And I did not know anything about

illegal activity.

THE CHAIRMAN: I don’t want to go back.over this item

anymore than is necessary. I want to make it clear I

don't want to -- I raise this question again with you not
for the purpose of trying to-over play its importance, or
to become SO technical as to be unreasonable.' I-do want

the record to reflect that you and I had a dlSCUSSlOH even

I believe the day before in which you indicated to me that

you had come across things sometimes in the files and were .

going back and researching them to make sure we know about

everything.‘ These were things you didn’'t know about.
Thiogs were'not brought to yoﬁr.attehtion and therefore
you wented to make sure YOu were totally responsive to our
question, but didn't’want to throw in irrelevant data.
And I said to you that indeed that was the case.. We
didn’t expect you to bring in the entire files of the FBI

before the Committee and matters that were not clearly

relevant to our con51derations. You.expressed certainly a

spirit of willingness to try'to be thoroughly responsive
and I want you to know that I eppreciate that. I

understand that and I want the record to clearly reflect'

- that as'I certainly am not tryiogfto present a distorted

picture.
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I know_that you sincerely wanted to do that. I would
have to say ln all candorvthat I think that this was an
error on this one p01nt because we were trylng to flnd all
of the 1nput that mlght have come to you ‘What kind of

susp1c1ons'would you have normally had. We know that’

‘ Colonel North had talked to Mr. Revell earlier about this

investigation into Southern Transport and then the request

for the delay of the 1nvestlgat10n and the various

conversatlons you had had wondering about how Colonel

North might be operating.

So. we were interested in your state of mind and

‘whether you had perhaps been suspiciousAenough at the time

that you were.asked to suspend the investigation fcr a
periodvcf time. That’shthe,reason we felt on retrcspect,
and we!re not trying to be your‘armchair qhaterbacks, that
perhaps that_might haveabeen relevant. But I understand
it’s simply a difference of interpretation. I’'m not
trying to overplay it or-over dramatize its importance. I

think we do understand,it and I do want to say that the

only point for making it again is to say that we on this

Committee would hope‘that when in doubt about the

relevance of somethlng and you called me on two matters to
ask me if I thought they were relevant and I sald no.
We would hope you are always there on the 51de of

dlsclosure to us and I take you at your word. I take you
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at your word in the very fine etatement you just made to

us in terms of your determination to do just that.
JUDCEvWEBSTER: 1 appreciate that, Mr. Chairman. If

I might just add into the record that following yesterday,

because it was the first opportunity we were able to

~ascertain from the document in the possession of the

Independent Counsel, that that ‘particular memorandum didr
not reach my office until Octobet 31st, the day after I
had authorized the‘suspension of a1l non-urgent
investigation fer teh days.

I had also, by that time, directed Mr. Clarke to let
me_know of any matters which weuld eaﬁse us any problem.
Since he saw the same memorandum, my own conseious, at
least in retrospect, is clear that the'procedures that I

set in place would have worked and did work. But the

overall question, I just want to say again, I give you my

solemn pledge that i will not try to be devious or cute
with the Committee. ‘You will —-- if I know what’yeu're
leoking for, you will have the infdrmation.

| THE CHAIﬁMAN' I eppreciate that very very much. I
appreciate the candor with which you have answered our
questlons. The patlence with whlch you dealt w1th them
Agaln, I want to say I thlnk this has been a very healthy
process. It sen51tlzes us on both sides of the table to

our high respon51b111t1es to a system of wh1ch we are a
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part and I think that process in itself has to be good for

the country for us to go through it.

eIt{s somewhat stressful at all sides and we have had
you sitting there alonevat the table now for many'hours.
But I think in the long run thls kind of process has a
very constructlve purpose and one which serves our country
well. I apprec1ate your part1c1pat10n in it.

Let me ask the Vice Chairman if he has'anyrconcluding

comments.

At this time, then, we w1ll stand in recess 1nto the

closed session which we will resume in the Commlttee space
upstairs to complete cla551f1ed questlons that Members of
the Committee have to address.

(Whereupon, at 5: 03 o' clock p.m., the Commlttee was

recessed to reconvene in closed se551on.)
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