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THE WHITE HOUSE
WASHINGTON

August 7, 1987

Dear Chairman Boren:

In'my March 31, 1987, message to Congress, I
reported on those steps I had taken and intended

to take to implement the recommendations of the

President's Special Review Board. These included
a comprehensive review of Executive Branch pro-
cedures concerning presidential approval and
notification to Congress of covert action

programs -- or so-called special activities.

In my message, I noted that the reforms and
changes I had made and would make "are evidence

of my determination to return to proper procedures
including consultation with the Congress."”

In this regard, Frank Carlucci has presented to
me the suggestions developed by the Senate Select
Committee on Intelligence for improving these
procedures. I welcome these constructive sugges-
tions for the development of a more positive
partnership between the intelligence committees
and the Executive Branch.

Greater cooperation in this critical area will
be of substantial benefit to our country, and I
Pledge to work with you and the members of the
two committees to achieve it. We all benefit
when we have an opportunity to confer in advance

about important decisions affecting our national
security.

Specifically, I want to express my support for
the following key concepts recommended by the

' Committee:
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1. Except in cases of extreme emergency, all
national security "Findings" should be in writing,
If an oral directive is necessary, a record should
be made contemporaneously and the Finding reduceqd
to writing and signed by the President as soon as
possible, but in no event more than two working days
thereafter. all Findings will be made available to
members of the National Security Council
(NSC) .

2. No Finding should retroactively authorize
or sanction a special activity.

3. If the President directs any agency or
persons outside of the CIA or traditional intellj-

4. The intelligence committees should be
appropriately informed of Participation of
any government agencies, private parties, or
other countries involved in assisting with
special activities,

5. There should be a reqular and periodic
review of all ongoing special activities both
by the intelligence committees ang by the NscC.
This review should be made to determine whether '
each such activity is continuing to serve the
purpose for which it was instituted. Findings
should terminate or "sunset® at periodic
intervals unless the President, by appropriate
action, continues them in force. :

6. I believe we cannot conduct an effec-
tive program of special activities without the
cooperation and Support of Congress. Effective
consultation with the intelligence committees
is essential, and I am determined to ensure
that these committees can discharge their
statutory responsibilities in this area. 1In

timely notification to Congress unden
Section 501(b) of the National Security Act
of 1947, as amended, will not be delayed
beyond two working days of the initiation of

: ’ 0500020003-5
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a special activity. While I believe that the
current statutory framework is adequate,

new Executive Branch procedures nevertheless
are desirable to ensure that the spirit of
the law is fully implemented. Accordingly,

I have directed my staff to draft for my
signature executive documents to implement

appropriately the principles set forth in
this letter.

While the President must retain the flexibility
as Commander-in-Chief and Chief Executive to
exercise those constitutional authorities
hecessary to safeguard the nation angd its
citizens, maximum consultation and notifica-
tion is and will be the firm policy of this
Administration.

Sincerely,

cc: The Honorable Louis Stokes
The Honorable Henry J. Hyde

The Honorable David L. Boren

Chairman

Senate Select Committee on Intelligence
United States Senate

Washington, D.C. 20510
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100TH CONGRESS |
" 18T SESSION ° _

To improve the congressional oversight of certain intelligence activities, and to
strengthen the process by which such activities are approved within the
executive branch, and for other purposes.

IN THE SENATE OF THE UNITED STATES

SEPTEMBER 25, 1987

Mr. CoHEN (for himself, Mr. BoreN, Mr. Inouye, Mr. MiTcHELL, Mr. BENnT-
SEN, Mr. DeConcini, Mr. Murrowsk1, and Mr. RubMAN) introduced the

following bill; which was read twice and referred to the Select Committee on
Intelligence

To improve the congressional oversight of certain intelligence
activities, and to strengthen the process by which such

activities are approved within the executive branch, and for
other purposes. o | |

1 Be it enacted by the Senate.and House of Representa-
tives of the United States of America in Congress dssembled,
That this Act may be cited as the “Intelligence Oversight
Act of 1987”. :

SECTION 1. Section 662 of the Foreign Assistance Act
of 1961 (22 U.S.C. 2422) is hereby repealed.

., Ot W N

% (Star Print)
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SEC. 2. Section 501 of title V of the National Security
Act of 1947 (50 U.S.C. 413) is amended by striking the lan-

f—y

guage contained therein, and substituting the following new
sections: |
| “GENERAL PROVISIONS
“Sec. 501. (2) The President shall ensure that the
Select Committee on Intelligence of the Senate and the Per-

manent Select Committee of the House of Representatives

W W a9 O Ov w N

(hereinafter in this title referred to as the ‘intelligence com-

-t
)

mittees’) are kept fully and currently informed of the intelli-

11 gence activities of the United States as required by this title.

12 {Such activities_shall ordinarily be conducted-pursuait to_con-

13-sultations-between-the-President;-or-his-representatives; and

14 ﬂxe—,in-telligen'ce'c'ommimees*—*, prior—to—the-implementation_of;

15 stch”_activities. Brovided, however, That nothing contained

16 ‘herein shall be construed as requlrmg the approval of the
17 intelligence committees as a condition precedeﬁt to the initi-
18 ation of such activities: And provided further, however, That
19 nothing contained‘herein shall be const.rued as a limitatioh on
20 the power of the Pres1dent to nutlate such activities in a

21 manner consistent with h1s powers conferred b} the Constitu-

- 22 tion.

23~ “(b) The President shall ensure that any illegal intelli-
24 gence activity or signiﬁcant intelligence failure is reported to

25 the intelligence committees, as well as any corrective action

) Declassmed in Part - Sanitized Copy Approved for Release 2013/01/14 : CIA- RDP90800017R000500020003 5
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Q that has been taken or is planned in connection with such‘
illegal activity or intelligence failure. |
“(c) The President and the intelligence committees shall
each establish such procedures as may be necessary to carry

out the provisions of this title.
“(d) The House of Representatives and the Senate, in
consultation with the Director of Central Intelligence, shall

each establish, by rule' or resolution of such House, proce-

W O a9 D Ov s W W

dures to protect from unauthorized disclosure all classified

[oury
<o

information and all information relating to intelligence

[a—y
[y

sources and methods furnished to the intelligence committees

or to Members of Congress under this section. In accordance

—_
[V I ]

with such procedures, each of the intelligence committees

[y
128

shall promptly call to the attention of its respective House, or

f—y
[,

to any appropriate committee or committees of its respective

House, any matter relating to intelligence activities requiring

—
-3 N

the attention of such House or such committee or com-

(WY
Qo

mittees.

H.
o

“(e) Nothing in this Act shall be construed as authority

to withhold information from the intelligence committees on

[T
= O

the grounds that providing the information to the intelligence

N
()

committees would constitute the unauthorized disclosure of

[\]
w

classified information or information relating to intelligence

sources and methods.

(W]
g

O

8§ 1721 1818 v
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“(f) As used in this section, the term “intelligence activi-
ties’ includes, but is not limited to, ‘special activities,” as de-

fined in subsection 503(e), below.

“BREPORTING INTELLIGENCE ACTIVITIES OTHER THAN

SPECIAL ACTIVITIES

S Ov W W N

“Sec. 502. The Director of Central Intelligence and the

EN |

heads of all departments, agencies, and other entities of the

(o oF

United States Government involved in intelligence' activities

9 shall keep the intelligence committees fully and currently in-
10 formed of all intelligence activities, other than special activi-
11 ties as defined in subsection 503(e), below, which are the
12 responsibilitjr of, are engaged in by, or are carried out for or
13 on behalf of, any department, agency, or entity of the United
14 States Government, including any significant anticipated in-
15 telligence activity: Provided, That such obligation shall be
16 carried out with due regard for the protection of classified
17 information relating to sensitive intelligence sources and
18 methods. In satisfying this obligation, the Director of Central
19 Intelligence and the heads of all departments and agencies
20 and other entities of the United States Government involved
21 i intelligence activities shall furnish the intelligence commit-
22 tees any information or material concerning intelligence ac-
23 tivities other than special activities which is within their cus-
24 tody or control, and which is requested by either of the intel-
25 ligence committees in order to carry out its authorized

26 responsibilities.

8 1721 IS18
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““APPROVING AND REPORTING SPECIAL ACTIVITIES

3
1
O |
[y

de- 2 “SEkc. 508. (a) The President may author»izel the con-
8 duct of ‘special activities,’ as defined herein be_loﬁv, by depart-
: 4 ments, agencies, or entities of the United States Government
5 when he determines such activities are necessary to Support'
the 6 the foreign policy objectives of the United States and are
the 7 important to the national security of the United States, which
jes 8 determination shall be set forth in a finding thai shall meet
in- 9 each of the following conditions:
i- 10 “(1) Each finding shall be in writing, unless im-
he 11 | medigte. action by the United States is required and
or 12 time does not permit the preparation of a: written find-

(=¥
‘
-y
w

ing, in which case a written record of the President’s

a- 14 decision shall be contemporaneously made and shall be
he 15 reduced to a written finding as soon as possible but in
d 16 no event more than forty-eight hours a‘fter‘the decision
A 17 18 made; v |

1 | 18 “(2) A finding may not authbﬁze or sanction spe-
s | 19 cial activities, or any aspect of such activities, which
a 20 have already occurréd;

21 “(3) Each finding shall specify each and every de-
_ 22 partment, agency, or entity of the United States Gov-
N - 23 ernment authorized to fund or othemrisé participate in
. 24 any way in such activities: Provided, That any employ-
3 25 ee, contractor, or contract agent of a department,

sisis _
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1 agency, or entity other than the Central Intelligence

2 Agency directed to participate in any way in a special

3 activity shall be subject either to the policies and regu-

4 lations of the Central Intelligence Agency, or to writ-

5 ten policies or regulations adopted by such department,

- ~ 6" agency or entity, in consultation with the Director of

7 Central Intelligence, to govern such participation;

8 ~ “(4) Each finding shall specify, in accordance with

9 procedures to be established pursuant to subsection
10 501(0), any third party, including any foreign country,
11 which is not an element of, contractor or contract
i2 _ agent of, the United States Government, or is not oth-
13 erwise subject to United States Government policies
14 and regulations, who it is coﬁtemplated will be used to
15 fund or otherwise participate in any way in the special
16 activity concerned; and |
17 “(5) A finding may not authorize any action that
18 would be inconsistent with or contrary to any statute
19 of the United States.
20 “(b) The President, the Dlrector of Central Intelligence

21 and the heads of all departments, agencies, and entities of the
22 United States Government authorized to fund or otherwise
23 participate in any way in a special activity shall keep the
24 ntelligence committees fully and currently informed of all
25 special activities which are the responsibility of, are engaged

S 1721 1818
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ice 1 in by, or are carried out for or on behalf of, any department,
ial 2 agency, or entity of the United States Government. In satis-
u- | 3 fying this obligation,{the intelligence committees shall-be-fur———
it- 4 (niskied any_information or material-concerning special activi-—=
i, o tieswhich is-in-the-possession;=custody or control of any de-
of 6 partment, agency, or entity of the United States Government
[ 7 and which is requested By either of the int.elligencg cofnmit,-
th 8 tees in order to carry out its authorized responsibilities.
231 9 “(c) The President shall ensure that any finding issued
v, | 10 pursuant to subsection (a), above, shall be reported to the
ot ' 11 ﬁitelligence committees as soon as possible, but in no event
1- ' 12 later than forty-eight hdurs after it has been signed; provided,
s © : 13 however, that if the President determines it is essential to
0 14 limit access to the finding to meet extraordinary circum-
3 - 15 stances affecting vital interests of the United States, such
16 finding may be feported to the chairmen and ranking minori-
t ‘ 17ty members of the intelligence committees, the Speaker and
: 18 minority leader of the House of Representatives, and the ma-
, 19 jority and minority leaders of the Senate. In either case, a
> | 20 certified copy of the finding, signed by the President, shall be
i 21 provided to the chairman of each intelligence bommittee.
22 Where access to a finding is limited to the Members of Con-
23 gress identified herein above, a statement of the reasons for
@ 24 limiting such access shall also be provided.
. . S 1721 1818
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1 “(d) The President shall promptly notify th N

2 committees, or, if applicable, the Members of Congress speci=- .

3 fied in subsection (c), above, of any significant change in any
4 previously-approved special activity.

5 “(e) As used in this section, the term ‘special ac

-----. -6_means any activity conducted_in support of natione’

7 policy objectives abroad which is planned and 50

8 that the role of the United States Governmen’ par-

9 ent or acknowledged publicly, and functions n s -port of
10 such activity, but which is not intended to influence United
11 States political processes, public opinion, policies or media,
12 and does not include activities to collect necessary intelli-
13 gence, military operations conducted by the armed forces of
14 the United States and subject to the War Powers Resolution
15 (50 U.S.C. 1541-1548), diplomatic activities carried out by
16 the Department of State or persons otherwise acting pursu-
17 ant to the authority of the President, or activities of the De-
18 partment of Justice or Federal law enforcement agencies
19 solely to provide assistance to the law enforcement authori-
20 ties of foreign governments.”.
21 SEC. 3. Section 502 of title V of the National Security
22 Act of 1947 (50 U.S.C. 414) is redesignated as section 504
23 of such Act, and is amended by adding the following new
24 subsection (d):

R : S 1721 1818 / .
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genQ 1 “(d) No funds appropriated for, or otherwise available
Speci- 2 to, any department, agency, or entity of the United States
0 any 3 Government, may be expended, or may be directed to be ex-
N | 4 pended, for any spécial activity, as defined in subsection
1\*1'tyf i 5 503(e), above, unless and until a Presidential finding required .
reign ! 6 by subsection 503(a), above, has been signed or otherwise
d 80 | 7 issued in accordance with that subsection.”. :
opar- | 8 SEcC. 4. Section 503 of title V of the Na.tionél Security '
rt of 9 Act of 1947 (50 U.S.C. 415) is redesignated as section 505
nited | 10 of such Act. |
edia, ’ 'e)
telli-

28 om |
o

ition :

t by

rsu-

De-

cies

oTi-

rity

704

ewW

S 1721 1818
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i~~4e) As used 4n This section 2he tervm “spe
oinl Betivity” means any activity ~conducted
in suppnrt of nations! foreign poliey whiec-
tives. abroad which 45 ‘planned and executed
80 that the role of the United-States Gov-
ernment. 45 10l -apparent -or acknowledged
Ppublicly, and functiont in suppori of such
activity. but -wlich is not iniended to influ-
ence United Stales polifdical processes,
Pubdlic opirion. pulicies or media, £nd does
net include activities to collect necessary in-
telliFence, milnary operaiions conducted by
the armed forees of the United States and
subiect to the "War Powers Resclution (50
C.S.C. 1581-1745), diplomartic activities car-
Tied oul by the Deparirnent of State or per-
sons otherwice acting pursaant 10 the av-
thority ef the President, or activities -of the
Department ©f Justice .or federdl law -ep-
Torcement agencies solely to provide assist-
-ance 10 the Iaw enforcement authorities of
foreicn governments.”

Sec, 3. Seclion 522 of Title V of 1he Na-
{iiona! Security Act of 194750 U.S.C. 414) is
redcsignated a: section 504 of such Acl, and
is amended by xdding the following mew
subsection{d):

“4£8) No funds appropriated for. or other-
‘wise available 1o, -any department, agency.
‘or entity of the United States Government,
msay be-expended, or may be directed 1o be
expended, for .any special activity, as de-
¥ined in subsection H08¢(e). zbove, unless and
until a Presidential finding required by sub-
section 503(a), gbove, has been signed or
;otherwise fissued in mceordance with that
subsection.”

Sec. 4. Secticn 503 of Title V of the Na-
tional Security 4ct of 1847450 U.S.C. 415) is
vedesignated as.section £05 »f such Act.

SECTIOR-EY-SECTION ANALYSIS

SECTiON 1. REPEAL OF HUGHES-RYAN
AMERDMENT

Current statuiory provisions for inteili-
‘gence oversight include the -general require-
ments to inform {he House and Senate In-
telligence Committees in Title ¥V of the Na-
tional Securiry Aci of 1947. 8s amended in
3980, and the tequirement of Fresidential
approval for Cl4 covert action in Section
82 of the Foreien Assisiance Act of 1961, as
amended (22 GST 2222—the Hughes-Ryan
Amendment). The differences in larguage
ané -scope betawesn these provisions have
been ‘@ source ©F unnecessary rconfusion.
Therefore, Section 1 of the bill would repeal
the Hughes-Ryan Amendment in -order to
substitute & new Presicoential approval re-
quirement as &ndintegral part of & more co-
herent -and comprehensive statutory over-
sight framework for covert acticnh (or “'spe-
cial activitias"y and other intelligence activi-
ties. The superceding Presidentisl approval
regiirement is centzined in the proposed
new sections 363 and 504:4) of the Nationsl
Actof §647,discu ssed below.
stended t¢ bring current
jnto line with Executive
‘branch pOlIC\ vhid’ reguires Pyesidentiai
approval for covert action By any compo-
nert of the U.S. Gcﬁemmen‘t. not just by
the TIA, Bection 3.1 of Execulive Crder
12333, Pecember 4, 1881, states, “The Te-
quiremenis of section 8562 of the Foreign As-

law more <¢lose

sistance Act ©f 1851, as amended 22 USC -

24322; and section 5031 of the Nations! Secu-
rity Act of 1847, s amended (50 USC 413
shal} appiv to &l special activities as defined
in this Order.” Replaring Hughes-Ryan
with a comprehensive Presidential &pproval
reguirement Yor covert actien (or ‘“specisal
aetivities™) by any U.S. Government entity
gives statutory jorce tc & policy thai has not
been consistently foilowed in recent vears.

tONGRESSION AL’ REGORD

- SECTION 'P..-Ol’-ERSX CHT OF *:mummmr
. ACTIVITIES

Secucm ‘2 of the bill wouid replace ‘the eX-
Asting Bection 501 o the National Security
Act of 1947 with three new sections that
preseribe, Tespectively, pereral provisions
for oversight of ali intelligence activities. re-
porting of intelligence aciivities other thau
®pecial activities, and approval and repoert-
ing of special activities. "I‘h‘L revision of cur-
rent law has three principaiobjectives.

The {irst is to clarify and emphasize the
general responsibilities of the President 1o
work with the Congress, through the iouse
and Senate Intelligence Commiliees. 10
ensure that U.8 intelligence aciivities are
conducted in the national interest. Current
lew does not fully address the gbiigations-of
‘the President. Nor does the exisiing stauite
Teflect the commitment to wonsultation
with the Congress made by the President as
& result of the lessons jearm=d drom tbhe
Iran-Conira inguiries.

“The second objective is 1o eliminate un-
mnecessury ambiguities in the law. Experi-
ence under the curreni statuie has indical-
‘ed significant areas where Congressional
intent may be subject to misinterpretation
by Execulive branch ofiicials, :as well as
gaps in the law where Congress i not ade-
quately anticipate the need for siatutory
wuidence. Examples are the uncertain mean-
ing -of ihe reguirement wo Teport “in :a
itimely fashion.” ¢he -absence of an explicit
provision for written Presidential Findings,
and the need to specify those responsible
for implementing coveri actions. ‘The aim is
to clarify tdhe intent .of Congress wiith re-
spect to oversight -of intelligence activities
so a5 to reduce the possibilities for misup-
derstanding or evasion. For purposes ¢f clar-
ity. a distinction is made between the de-
tailed provisiens for special activities, which
are insiruments of 4J.8. forecign policy. and
the requirementis for ciher intelligence ac-
tivities (Le., collection. anaiyvsis., counterin-
telligence) that are less controversial.

A third objective is to provide .statutory
authority for the President to emp iy .spe-
cial activities to implement 1.S. oreign
Dpolicy by .covert means. Conigress as not
previously done so0, excepl 1o fhe extent
that the CTA was authorized by the Nation-
2] Securiiy Act of 1847 j,n perform such
other funclions and duties reiated Lo intelli-
gence afiecting the .nat.i-:)nz} securfny as the
National Security Council may from time to
time direct.” Current law requires Presiden-
dial approval and the reporiing to Congress
of “intelligence opersiions in foreig: coun-
tries, other than activilies intendec solely
for .oblaining necessary intelligence. This
does not provide affirmative statuts 'y au-
thority to.employ covert means as S.Sappie-
ment to crert Instruments of TS, foreign
policy. Nor dgees it specify what { ypm oOf ac-
tivity are intended to ‘be covered by the
legsi requiremenis for coveri actien. T'his
has calied into guesiion the Ilegality of
covery attions, such &s ains transiers. un-
dertaken as aliernatives to nvert programs

‘with express stetutory auihoritv. Congress
should expressly authorize oo t actinn as

a legitimale foreign policy insirument, sub-
ject Lo clearly Qefined approval and 1eport
ing reguirements.

The overgll purpese of this Biii is 1o uose
1he lessons of recent experience 1o est iblish
& more efferiive staiutory framework for
executivedegisiative cooperaiion in the field
©of intelligence. Such legisiztion is not a
gusrantee against conflicts beiween the
branches-or abuses of power. It can, howes-
er, help minimize such conflicts and abuses
by -emphasizing the mutual oblirations of
‘the Presiden{ and Congress and by eliminat-
ing unnecessary Jlegal ambiguities that
invite misunderstanding -on both sldes.

= QEN ATE -

-should establish procedures
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SBECTION 2501 GENERAL }’P"’KEIS?ONS .

~The new Seclion 501 of Titie ¥ ol the 'N;)»
tional Security Act of 1947 womld specify

he general responsibiiities of the Prasitdent

:and {the. Conegress .for \me:m:z,ht of dnteldj.

rence activities.

= daj Presidential Dutws ond Prior
Lonsullation .

Subsec:x,;on (a)would place 2 statutory ob-
ligation -upon the President to ensure that
ihe Senate Select Committee on Intelli-
wence and ‘the House Permanent Seleg:
Conmmittee on Intfelligence (referred 10 in
the Bill as the “intelligence commitiees™)
=are kepi fuliv and currently informed of the
inielligence activities of the United States
a5 reguired by this title. Current law im-
poses such duties on the DCI and agency
Jheads, but not on the President himself.
Overall responsibility shouid be vested in
the President because of the importance
and sensitivity of secret intelligence sctivi-
ties that mey alfect vital national interests
and because 1he President reav have unigue
knowledge of those activities that he is best
suited {0 ensure is imparted to the intelii-
fgence committees. The terms and conditions
for keeping the comunitiees “fully and cur-
rently informed™ are those set forth in Sec-
tions 562 and 503, discussed below.

In addition. ‘subsection (8% would provide
ithat US. inielligence ectivities shall .ordi-
@marily be .conducted pursuant %o <consulta-

-wions between ihe President, :or his repre-

wentatives. and the intelligence committees,
prior to the implementation ©of such activi-
ties. This is censistent with the intentions
of the President as stated in his letter of
August 8, 1987, to the Chairman and Vice
Chairrran of the Senatie Intelligence Com-
mittee. It applies to all U.S. inteliigence ac-
tivities. Including collection, analysis, coun-
derinteiligence, and special activities. Addi-
dienal Presidential reporting reqmrement:s
for special activities are set {orth in Section
503, discussed below. This new general pro-
visicn Tor prior consuitalion with the intelli-
gence committees would supplement cur-
rent reguirements for keeping the commit-
tees informed of “significan! enticipated in-
telligence activilies” The veguiremeni ‘for
Pprior ccernsuttziions is a aore complete re-
flection of tnc need for = live-legisiative
cooperatior in the formulation of intelli-
gence pclicies. For example, the President
or his representatives should ordinunily con-
:sull the intelligence munitiess on pro-
posed Presidential Findings prior 1o their
apcroval by {ne President.

Subsection (2) would also reiain The guali-
ficetion in curreni law ihal nothing con-
tained in the prior comsuliation ©r prior
notice requirements shall e
Teguiring the
committees as
injtiation: of such activi
provision of existing
paragraph 801(a)(1;.

(b) fllegal Auwn e wne Signnsimant

.'}E

38T

Subsection 1k} - g 7 Presi-
dent to ensure :f..hst -s-.r:. il eiligencs
etivity -or significant intelligene e "&Jure is

reported to the inte zgnce cormmitiees, as
well as any corrective aclion ihat has ueen
taken or is plannc-d in cornect}or' with suc

fliegal activity or failure. Under.current law,
parseraph 581{(a)X3) imposes this duty on
the DCI and sgency heeds, subject to cer-
tain conditions. Tlie purpose is 10 place an
vnguzlified statutory obligation o©on the
President to ensure reporting of such mait-
ters {o the .commitiees. The President
for Teview
within the Executive branch of intelligence
activities that may have been illegal and for
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reporting to the intelligence committees
when & determination is made that there
are reasonable grounds to believe that the
activity was a violation of the Constitution,
statutes, or Executive orders of the United
States. The President should establish pro-
cedures for the reporting of activities deter-
mined to be significant intelligence failures.
The current provision requires the report-
ing of an {llegal activity or significant fail-
ure “in a timely fashion.” This language is
deleted because of its ambiguity. The intent
is that the committees should be notified
immediately whenever a determination is
made under procedures established by the
President in consultation with the intelli-
gence committees.

Another difference from existing law is
that the requirement to report illegal activi-
ties or significant failures would not be sub-
ject to the preambular clauses in the cur-
rent subsection §01(a) which could be inter-
preted as qualifying the statutory obligation
to inform the intelligence committees.

fc)-(f1 Other General Provisions

Subsections (¢} through (e) would retain
provisions of existing law. Subsection (¢) is
identical to the current subsection 501(c)
that authorizes the President and the intel-
ligence committees to establish procedures
to carry out their oversight obligations.
Subsection (d) is the same as the current
subsection 501(d) that requires the House
and Senate to establish procedures to pro-
tect the secrecy of information furnished
under this title and to ensure that each
House and its appropriate committees are
advised promptly of relevant information.
Subsection (e) repeats the current subsec-
tion 501(e) which makes clear that informa-
tion may not be withheld from the intelli-
gence committees under this Act on the
grounds that providing the information to
ihe intelligence committees would be unau-
thorized disclosure of classified information
or iInformation relating -to intelligence
sources and methods.

Subsection (f) states that the term “intel-
ligence activities,” as used in this section, in-
cludes, but is not limited to, “special activi-
ties,” as defined in subsection 503(e), dis-
cussed below.

SECTION 503. REPORTING INTELLIGENCE

ACTIVITIES OTHER THAN SPECIAL ACTIVITIES

The new section 502 is intended to be sub-
stantially the same as the current require-
ments of subsections 502(a)1) and (2) inso-
far as they apply to intelligence activities
other than special activities. This distinc-
tion between special activities and other in-
telligence activities is discussed more fully
with respect to section 503, below.

Fully and Currently Informed

Section 502 would require the Director of
Central Intelligence (DCI) and the heads of
all departments, agencies and other entities
of the United States involved in intelligence
activities to keep the intelligence committees
fully and currently informed of all intelli-
gence activities, other than special activities
as defined in subsection 503(e), which are
the responsibility of, are engaged in by, or
are carried out for or on behalf of any de-
partment, agency, or entity of the United
States, including any significant anticipated
intelligence activity. The special procedure
for prior notice to eight leaders in the cur-
rent clause (B) of paragraph 501¢a)(1) would
be deleted, since it was intended to apply to
special activities, to be governed by section
503, discussed below.

Section 502 slso would provide that, in
satisfying the obligation to keep the com-
mittees fully and currently informed, the
DCI and the heads of all departments and
agencies and other entities of the United
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Btates involved .in intelligence activities

.shall furnish ~the intelligence committees

any information or material concerning in-
telligence activities (other than special ac-
tivities) which is within their custody or
control, and which is requested by either of
the intelligence committees in order to
carry out its authorized responsibilities.
This requirement is subject to the provision
for protection of sensitive Intelligence
source and methods, discussed below.
Protection of Sensitive Sources and Methods
“The obligation to keep the intelligence
committees fully and currently informed
under this section is to be carried out with
due regard for the protection of classified
information relating to sensitive intelligence
sources snd methods. This provision is simi-
lar to the second preambular clause in the
current subsection 501(a) which imposes
duties ‘“to the extent consistent with due
regard for the protection from unauthorized
disclosure of classified information and in-
formation relating to intelligence sources
and methods.” The proposed new language
more accurately reflects and is intended to
have the same meaning as the legislative
history of the similar preambular clause in
existing law.

The first preambular clause in the current
subsection 501(a) would be deleted. It im-
poses obligations “{t]o the extent consistent
with all epplicable authorities and duties,
including those conferred upon the execu-
tive and legislative branches of the Govern-
ment.” This clause creates unnecessary am-
biguity in the law, because it has been inter-
preted by some as Congressional acknowl-
edgement of an undefined constitutional au-
thority of the Executive branch to disregard
the statutory obligations. Recent experience
indicates that legislation qualifying its
terms by reference to the President’s consti-
tutional authorities may leave doubt as to
the will of Congress angd thus invite evasion.
Legitimate Executive branch concerns are
adequately ‘met by the provision for due
regard for protection of sensitive intelli-
gence sources and methods, discussed above

SECTION 503. APPROVING AND REPORTING
SPECIAL ACTIVITIES

Special activities (or covert actions) raise
fundamentally different policy issues from
other U.S. intelligence activities because
they are an instrument of foreign policy.
Indeed, constitutional authorities ‘draw a
distinction between Congressional power to
restrict the gathering of information, which
may impair the President's ability to use
diplomatic, military, and intelligence organi-
zations as his “eyes and ears,” and Congres-
sional power to regulate covert action that
goes beyond information gathering. There is
little support for the view that such special
activities are an exclusive Presidential func-
tion. Congress has the constitutional power
to refuse to appropriate funds to carry out
special activities and may impose conditions
on the use of any funds appropriated for
such purposes.

Under current law, however, the Congres-
sional mandate is ambiguous, confusing and
incomplete. There -is no express statutory
authorization for special activities; the re-
quirement for Presidential approval of spe-
cial activities applies only to the CIA; and
Presidential approval procedures are not
specified. There is a question whether Con-
gress has intended that the President have
authority to conduct special activities which
are inconsistent with or contrary to other
statutes. The statutory requirements for in-
forming the intelligence committees of spe-
cial activities are subject to misinterpreta-
tion, and the scope of activities covered by
the law is undefined. This bill seeks to
remedy these deficiencies so that covert ac-
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tions are conducted with proper authoriza-
tion in the national interest as determined
by the elected representatives of the Ameri-

can people—the President and the Con- _

gress—through & process that protects nec-
ESSary secrecy.
(a) Prestidential Findings

Subsection (a) would provide statutory au-
thority for the President to authorize the
conduct of special activities by departments,
agencies or entities of the United States
when he determines such activities are nec-
essary to support the foreign policy objec-
tives of the United States and are important
to the natifonal security of the United
States. This determination must be set
forth in & “Finding” that meets certain con-
ditions. The importance of this requirement
is underscored by Section 3 of the bill, dis-
cussed later, which prohibits expenditure of
funds for any special activity unless and

“until such a8 presidential Finding has been

issued.

The current Presidential approval provi-
sion in the Hughes-Ryan Amendment (22
USC 2422) requires a finding by the Presi-
dent “that each such operation is important
to the national security of the United
States.” The proposed new subsection
503(a) would require the President to make
an additional determination that the activi-
ties “are necessary to support the foreign
policy objectives of the United States.” This
conforms the statute to the Executive

-branch definition of “special activities” in

section 3.4(h) of Executive Order 12333
which refers to “‘activities conducted in sup-
port of national foreign policy objectives
abroad.” The President should determine
not only that the operation is important to
national security, but also that it is consist-
ent with and in furtherance of established
U.S. foreign policy objectives.

In addition to reflecting these presidential
determinations, Findings must meet five
conditions. First, paragraph 503(a)1) would
require that each Finding be in writing,
unless immediate action is required of the
United States and time does not permit the
preparation of 8 written Finding, in which
case a written record of the President’s deci-
sion would have to be contemporaneously
made and reduced to a written Finding as
soon as possible but in ne event more than
48 hours after the decision is made. This re-
quirement should prevent a President’s sub-
ordinate from later claiming to have re-
ceived oral authorization without further
substantiation than the subordinate’s un-
documented assertion. It is also consistent
with the President’s current policy of re-
quiring written Findings.

Second, paragraph 503(a)(2) would restate
emphatically the current legal ban on retro-
active Findings. It would provide that a
Finding may not authorize or sanction spe-
cial activities, or any aspects of such activi-
ties, which have already occurred. This is
also consistent with the President’s current
policy.

Third, paragraph 503(a)3) would require
that each Finding specify each and every
department, agency, or entity of the United
States Government authorized to fund or
otherwise participate in any way in the spe-
cial activities authorized in the Finding.
This requirement is consistent with section
1.8(e) of Executive Order 12333 which states
that no agency except the CIA in peacetime
may conduct any special activity ‘“unless the
President determines that another agency is
more likely te achieve a particular objec-
tive.”

Fourth, paragraph 503(&)4) would require
that each Finding specify, in accordance

‘with procedures to be established, any third
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Pparty, Including any third country, which s
not an element of, contractor of, or contract
agent of the U8, Government, ‘or s not oth-
erwise subject to U.B. OQovernment policies
and regulstions, whom it is -contemplated
will be used to fund or otherwise participate
in any way in the special activity .concerned.
The purpose is to require the President’s ap-
proval and notice to the intelligence com-
‘mittees when third countries, or private par-
‘ties -outside normal U.S. government con-
4rols, are used 10 help implement a covert
‘action operation. ‘The intent is that proce-
dures be established in consultation with
4he intelligence committees to determine
when the invelvement of a third party con-
stitutes use “to fund .or -otherwise partici-
“pate” in B -special activity and to determine
when 8 private party is not “subject to US.
-Govertunent policies and regulations.”

Fifth, paragraph $03(aX5) would establish
that 8 Finding may not authorize anyaction
that would be inconsistent with or contrary
to any statute of the United States. This Is
similar to section 2.8 .of Executive ‘Order
12333, which states that nothing in that
Order “shall be construed to authorize any
activity in violation of the Constitution -or
statutes of the United States.” Current CIA
policy & to conform its operations 1o any
federal statutes which apply to special ac-
Sivities, either directly or as laws of general
-application. ‘This provision is not intended
10 require that special activities authorized
in Presidential Findings comply with statu-
tory limitations which, by their terms, apply
only to another U.S. Government program
©or activity. For example, & statutory restric-
tion .on the -overt Defense Department arms
transfer program would not appiy 1o covert
1A erms transfers authorized in a Finding,
even if the CIA -obtained the arms from the
Defense Department under the Economy
Act. When the Congressional concerns that
led o the restriction on the Defense De-
Ppartment program are relevant {0 the simi-
1ar opvert CiA activity, those factors should
be taken into account by the intelligence
committees.

1bJ Fully end Currently Informed

Bubsection 503(b). would place B statutory
obligation en Executive branch officials to
‘keep the intelligence committees fully -and
currently informed of special activities and
Turrish the intelligence committees any in-
Formatien or meaterial concerning special ac-
tivities ‘which they possess and which is re-
quested by either o the intelligence -com-
mittees in order to carry out its authorized
vesponsibilities. “This subsection differs in
four respeets from the paraliel provisions ‘of
Bection 502 that epply to -other intelligence
activities.

‘The first difference is that the obligation
‘would be placed on the President, as well as
‘on the DCI and the heads of departments,
agencies, and entities of the U.B. Govern-
‘ment. The President may have unigue infor-
mation concerning 8 special activity that
should be imparted to‘the committees.

The second difference is that the -obliga-
tion would be placed on the heads of depart-
wments, agencies, and entities -of the US.
‘Government “euthorized to fund or other-
wise participate in -a special activity”—
Tather {han $ust thosedirectly involved in the
‘aetivity. This conforms to the terms of the
;presidential Finding requirement in subsec-
tion $03(&X3).

The third difference is that the require-
ment to inferm the committees of “any sig-
qificant anticipated intelligence .activity™
‘would be <eleted. In The case of special ac-
tivities, that requirement would be super-
ceded by the reguirements in subsections
503(c) and (4), Giscussed below, for report-
ing presidentia! Findings ®nd significant

whanges in special activities, -z8 “well as by
the peneral provision 4n subsection 501la)
-for prior consultations with the Intelligence
committees. .

© The fourth -difference i that the obliga-
“flon $o inferm the committees would not be
sublect to a general proviso that such obii-
gation shail be carried out with due regard
JYor the protection of classified Informsation
relating o sensitive intelligence sources and
methods. Instead, 8 specific statutory proce-
dure would be established in subsection
503(c) for limiting the number of Members
of Congress to whom information would be
imparted 1n exceptionally sensitive cases.
Moreover, sensitive sources and mmethods
‘would also be.protected under the proce-
dures established by the President and the
intelligence committees pursuant to subsec-
“tion 501(c)and by the House of Representa-
tives -and the -Senate pursuant to subsection
501(d).

(c) Notice of Findings

Subsection 503(c) would require the Presi-

dent to ensure that any ¥indings issued pur-
suant 1o subsection {a), above, shall be re-
ported to the intelligence commitiees as
s00N &s possibie, but in no event later ¢than
48 hours after it has been signed. If, howev-
er, the President determines it 1s essential
%o limit access Yo the Finding to meet ex-
traordinary circumstances affecting vital in-
terests of the United States, such Finding
‘may be reported to 8 Members of Con-
‘gress—-the chairman and ranking minority
members of the intelligence committees, the
Spesaker and minority leader -of the House
©of Representatives, and the majority and
minority feaders of the Senate. This proce-
AQure 18 stmilar to the existing provision in
clause (B) of the <current paragraph
$01(®)(1) for Himiting prier notice of *'signifi-
cant anticipated intelligence activities” %o
#thesame 8 congressional leaders.

The principal differences from -existing
Jaw are the elimination of the preambular
welauses inthe current subsection 501(a) that
gualify -clause (1%b) and the delection of
the separate provision in the current subsec-
tion $01¢b) for “timely” motice « ‘1en prior
notice is not given. These current . rovisions
have <created confusion beca:.se they
appear, on the .one hand, to requ re notice
of Findings to .at least the .8 leaders while,
©on the other hand, leaving open the possi-
Ddility of postponement of notice until some
time after & Finding is implemented. The
proposed new subsection 503(c) changes the
point of reference in the law from notice
prior Lo the initiation of an activity to the
aore logical point of notice im: .ediately
aipon the issuance of .a Finding.

Subsection 503(b) would also req.ire that
in all cases a certified copy -of the Finding
signed by the President shall be provided to
Athe chairman ©f each intelligence commit-
+ee and that, if access is limited, a statement
of the reasons for limiting access to the
Finding ooncerned .shall accompany i<he
copy of the Finding.

#dJ Notice of Significant Changes

Subsection 50314 would require the Presi-
«dent to ensure that the intelligence commit-
tees, or, i epplicable, the 8 leaders specified
n subsection {c), are promptly nctified -of
any significant change in any previously-ap-
proved special activity. "The intent ds that
such thanges should be reported ir sofar as
practicable prior 1o their implementation, in
-accordance ‘with procedures agreed upon by
the intelligence committees and the Presi-
+dent. Such procedures currently -exist in the
form -of mgreements enlered into dbetween
“the DCI and the Chairman and Vice Chair-
@nan of the Senate Intelligence Committee
3In 1884 and 1986. Any change in ‘the actual
terms end .condilions of & Finding would

Tave 10 be reported in accordance Hth sud-
section J03(). R
el Definitionaf “Special Activities™

Sestion *5030e) sets forth a -definition of
the term “special activities”. iNot heratofore
<ased or ‘defined 1n statute, the Yerm bz nev-
ertheless been msed since 1978 in two Execu-
tive gorders as a euphemism for the more <ol-
doguial term “‘covert actions”. The term is
adopted here mot onty because of {ts prevj-
ous use within the Executive branch but s
‘@ Inore appropriate designation of such aoc-
tivity by the United States. -

As stated, the definition ©f "special activi-
‘ties” set forth in section 503(e) is based
upon the definition of the term now set
forth in section 3.4(hY .of Executive :order
32333, issued by President Reagan on De-
cember 4§, 1881. Indeed, the first and princi-
‘pal clause of the definition ‘s taken verba-
1im from ithe definition In the Executive
order. The -exclusionary <clauses, 'exempting
certain activities from the scope of the defi-
nition, are for the most part modifications
-6f, or ndditions to, +3e -exchisions vontained
in the Executive order.definition.

As defined in section 503(e), a8 “special ac-
tivity” ds any mactivily conducted in support
-of national foreign .pelicy objectives abroad
sthich is planned and executed so that the
‘role of the United States Government is not
apparent or -acknowledged publicly, and
-functions dn support of such -activity. The
definition covers all covert activities under-
taken by the United States to suppert its
foreign policy -objectives towards other
countries regardiess ©f the xdepartment,
agency, or element of the Dnited States
Government used to carry out such activi-
iies, ‘While it applies to those activities con-
ducted in suppoart of national foreign policy
objectives abroad, the term encompasses
those wactivities conducted by the United
Btates Government within the territory of
the United States, 30 jong as they are in.
tended to support US. ebjectives abroad.
The definition applies only to activities in
avhich the role of the U.S. Government §s
not apparent or acknowledged to the public.
Thus, activities of the United States Gov-
ernment conducted in support ©f national
foreign Ppolicy objectives which .are made
known to the public, or which would be
made known to the public or press if the
Government were asked, are not covered by
the definition.

The definition also makes clear that spe-
cial activities shall not be intended to influ-
ence U.S. political processes, public opinion,
Ppolicies or media. The purpose of this lan-
guage is to preclude the use of the authority
contained in this bill to plan or execute spe-
cial activities for the purpose of influencing
V.S. public -opinion. While it is recognized
thmt some special activities may -occasionally
Thave an indirect -effect on U.S. public opin-
ion, no such activity may be instituted for
“this purpose, and to the extent such indirect
effect can be minimized in the planning and
execution ©f special activities, it should be
done. This portion ©f the -definition reiter-
ates what has been longstanding policy and
-practice within the Executive branch.

The «elinition $urther specifies four
dbroad areas of activity undertaken by the
UVnited States Governiment in suvpport of
“foreign policy objectives which are not in-
chrded within the definition of special ac-
2vities even If planned and conducted so
that the role of the United States ‘Govern-
ment is not apparent or acknowledged pub-
icly. These include activities to collect nec-
-essary intelligence, military operations con-
ducted by the armed forces of the United
States and subject to the War Powers Reso-
dution (80 US.C. 1541-15483, dipiomatic ac-
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‘tivities carried ‘out by the Department of
State or persons otherwise acting pursuant
to the authority of the President, or activi-
ties of the Department of Justice or tederal
‘law enforcement agencies solely to provide
assistance o the law enforcement authori-
ties of foreign governments. An -explanation
of each of these exclusions follows.

The exclusion of U.S. activities to collect
necessary intelligence is intended to cover
all activities of the United States Govern-
ment undertaken for the purpose of obtain-
ing Intelligence necessary YTor the nationsal
security of the United States. While such
activities clearly require oversight by the
Congress, they are excluded from the defini-
tion of "special activities”, inasmuch as they
are subject to separate authorization and
oversight, and often do not require specific
approval by the President. This exclusion
reiterates the longstanding policy contained
in the Hughes-Ryan amendment (24 U.S.C.
2422) (1974) and in subsequent Executive
oraers.

The exclusion of military operations con-
ducted by the armed forces of the United
States and subject to the War Powers Reso-
jution (50 U.S.C. 1541-1548) is new, appear-
ing in neither statute or Executive order
heretofore. The purpose of this exclusion is
to clarify a problem of interpretation
namely, when is a military operation under-
taken by the United Staies reportable as a
“special activity” or covert action? The defi-
nition sets forth a clear dividing line: if the
military operation concerned is carried out
covertly by U.S. military forces and it is not
required to be reported to the Congress
under the War Powers Resolution, then it is
a *“special activity” which is reportable to
the intelligence committees under this stat-
ute. The exclusion ‘would not apply to
covert assistance given by the United States
to the military forces, or to support the
military operations, of a third party. either
governmental or to private entities.

‘The third area excluded from the defini-
tion of special activities is diplomatic activi-
ties carried out by the Department of State
or persons otherwise acting pursuant to the
authority of the President. This represents
a modification of the comparable exclusion
in Executive order 12333. Although most
diplomatic activities of the United States
are publicly acknowledged. it is recognized
thst there are many diplomatic contacts
snd deliberations which are mnecessarily
secret. The definition of special activities
excludes these activities so long as they are
undertaken by the Department of State, or
by persons—either government officisis or
private citizens—who are acting pursuant to
the authority of the President. It would not
exclude diplomatic activities which are car-
ried out by persons who &re not employees
of the Department of State—either govern-
mental or private—whose authority to carry
out such activities on behalf of the United
States is not already established by law or
Executive branch policy.

The fourth and final area excluded from
the definition of special activities are activi-
ties of the Department of Justice or federal
law enforcement agencies sclely to provide
assistance to law enforcement authorities of
foreign governments. This exclusion is also
new, reflected neither in law nor Executive
order heretofore. Its incorporation here is
intended to clarify & problem of interpreta-
tion which has existed under the current
framework, namely, do law enforcement ac-
tivities undertaken covertly by U.S. Govern-
ment agencies outside the United Siales
qualify =s special activities? The formula-
tion contained in the proposed definition
would exclude assistance provided covertly
to third countries by U.S. law enforcement
agencies. It would not exclude law enforce-

" ment activities actually carried-otit vovertly
~and unilaterally by such agencies-outside
the United Btates. It would also not exclude
either assistance to law enforcement agen-
_cies of third countries, or carrying out law
enforcement activities outside the United
' States, by elements of the U.8. Government
Ii'hlch do not have law-enforcement func-
“tions.

BECTION 3. LIMITATION ON USE OF FUNDS FOR
SPECIAL ACTIVITIES

Bection 3 of the bill redesignates section
502 of the National Security Act of 1947,
which concerns the funding of intelligence

. activities, as section 504 of the Act and adds
8 new subsection (d) which deals with the
use of funds for special activities.

This provision is intended to carry for-
ward and expand the limitation currently
contained in 22 US.C. 2422 (the Hughes-
Ryan Amendment), which would be re-
pealed by Section 1 of the bil. The Hughes-
Rysn amendment restricts the use of funds
appropriated to CIA to carry out actions
outside the United States “other than the
collection of necessary intelligence', unless
and until the President had determined that
such actions were important to the natjonal
security.

Section 504(d) would similarly provide
that appropriated funds could not be ex-
pended for special activities until the Presi-
dent had signed, or otherwise approved, a
Finding authorizing such activities, but it
would expand this limitation to cover the
funds appropriated for any department,
agency, or entity of the Government, not
solely CIA. It would also cover non-appro-
priated funds which are available to such
elements from any sotrce, over which the
agency involved -exercises control. These
might Include funds offered or provided by
third parties, funds produced as a resuit of
intelligence activities (i.e. proprietaries), or
funds originally appropriated for an agency
other than the agency who wishes to
expend the funds. The limitation contained
in section 504(d) would zlso apply whether
or not the agency concerned actually came
into possession of the funds at issue. So long
as the agency concerned had the ability to
direct such funds be expended by third par-
ties—governmental or private—it could not
do s0 until | presidential Finding had been
signed, or otherwise approved, in accordance
with the requirements of section 503(a).

SECTION 4. REDESIGNATION OF SECTION 503 OF
NATIONAL SECURITY ACT OF 1947

Section 4 redesignates section 503 of the
National Security Act of 1947 as section 505,
to conferm to the changes made by the bill

TEXT OF THE PRESIDENT'S LETTER OK NEW
GUIDELINES FOR COVERT OPERATIONS

Hon. Davip L. BORER,

Chairman, Senate Select Committee on In-
telligence, U.S. Senate, Washington: DC.

cc. The Honorable Louis Stokes and the
Ronorable Henry J. Hyde.

DEeaR CHAIRMAN BOReEN: In my March 31,
1987, message to Congress, 1 reported on
those steps 1 had taken and intended to
take to implement the recommendations of
the President’s Special Review Board. These
included a comprehensive review of execu-
tive branch procedures concerning Presiden-
tia) approval and notification to Congress of
covert-action programs—or so-called special
activities.

In my message. I noted that the reforms
and changes I had made and would make
“are evidence of my determination to return
to proper procedures including consultation
with the Congress.”

In this regard, Frank Carlucci has pre-
sented to me the suggestions developed by
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gence for improving these procedures. 1 wel-
come these constructive suggestions for the
development of & more positive partnership
between the intelligence committees' and
the executive branch.

Greater cooperation in this critical area
will be of substantial benefit to our country,
and I pledge to work with you and the mem-
bers of the two committees to achieve it. We
aill benefit when we have an opportunity to
confer in advance sbout important decisions
affecting our national security.

8peclfically, I want to express my support
for the following key conccpts recommend-
ed by the committee:

1. Except In cases of extreme emergency,
g1l national security “*findings” should be in
writing. If an oral directive is necessary, &
record should be made contemporaneously
and the finding reduced to writing and
signed by the President as soon as possible,
but in no event more than two working days
thereafter. All findings will be made avail-
able to members of the National Security
Council (N.S.C.).

2. No Finding should retroactively author-
ize or sanction a special activity.

3. If the President directs any agency or
persons outside of the C.I.A. or traditional
intelligence agencies to conduct a special ac-
#ivity, all applicable procedures for approval
of a finding and notification to Congress
shall apply to such agency or persons.

4. The intelligence committees should be
appropriately informed of participation of
any Government agencies, private parties,
or other countries involved in assisting with
special activities.

§. There should be a regular and periodic
review of all ongolng special activities both
by the intelligence committees and by the
N.8.C. This review should be made to deter-
mine whether each such activity is continu-
ing to serve the purpose for which it was in-
stituted. Findings should terminate or
“sunset” at periodic intervals unless the
President, by appropriate action. continues
them in force.

6. T believe we cannot conduct an effective
program of special activities without the co-
operation -and support of Congress. Effec-
tive consultation with the intelligence com-
mittees is essential, and I am determined to
ensure that these committees can discharge
their statutory responsibilities in this area.
In all but the most exceptional ecircum-
stances, timely mnotification to Congress
under Section 501(b) of the National Securi-
ty Act of 1947, as amenaded, wili not be de-
layed beyond two working davs of the ini-
tial, of & special activity. While I believe
that the current statutory framework is
adequate, new executive branch procedures
nevertheless are desirable to ensure that
the spirit of the law is fully implemented.
Accordingly, I have directed my staff to-
draft for my signature executiive documents
to implement appropriately the principles
set forth in this letter.

While Lhe President must retain the flexi-
bility as Commander in Chief and chief ex-
ecutive to exercise those constitutional au-
thorities necessary to safeguard the naticn
ang its citizens, maximum consultation and
notification is and will be the firm policy of
this Administration.

Sincerely,

Roxnalp REacan.e
e Mr. BENTSEN. Mr. President. I am
pleased today to jein my colleagues in
introducing the “Intelligence Over-
sight Act of 1937." This legislation
continues the pattern of statutory
strengthening of the intelligence over-
sight process that was established 40
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years ago by the National Security Act
of 1947. In the ensuing years, Congress
has enacted other legislation in this
area, including most recently the For-
eign Intelligence Surveillance Act of
1978, the Intelligence Oversight Act of
1980, and the Inteiligence Identities
Protection Act of 1982. Each of these
pieces of legislation responded to & re-
quirement that was iaentified at ine
iime, ranging from the need fto
strengthen our counterintelligence ca-
pabilities in the first instance to a life-
and-death situation where CIA agents’
identities were being publicly revealed
in the past. The legislation we are in-
iroducing today, too, grows out of our
own recent experience.

One of the lessons that we learned
during the investigation of the Iranian
arms sales and diversion of. profits to
tne Contras is that current oversight
statutes, particularly in the area of
covert action reporting, are simply not
specific enough. Indeed, it had become
obvious during the preliminary investi-
gation conducted by the Select Com-
mittee on Intelligence late last year
inhat there were gaps and loopholes in
our oversight laws and that there were
some individuais within the executive
pranch who exploited these loopholes
as a means of avoiding congressional
notification of a covert operation.

To be specific, there is currently a
statutory requirement that the over-
sight commitiees of Congress be noti-
fied in advance of covert actions, or
must be notified “in a timely fashion”
after the fact. This loophole of
“iimely fashion” was broad enough to
allow the administration not to report
ine Iranian arms sales for some 18
months. I doubi they would have -e-
ported them even then, except that a
small newspaper in the Middle East
broke the story in November of last
year.

The legislation that we are introduc-
ing today cioses ihat loophole by re-
quiring that the President provide
written notification to the Oversight
Committees of ine Congress within for
48 nours after he has authorized a
coveri action. If he believes that the
action is too sensitive to reveal to the
entire membersnip of the Intelligence
Committees, he would be authorized
to iimit notification to the chairmen
and ranking members of those com-
miitees, the majority and minority
ieaders of the Senate and the Speaker
and minority leader of the House. No-
tification of these eight individuals
would insure that we do not have an-
other situation where our country is
embarked on a course of action with
potentially grave foreign policy impii-
cations without notifying the Congress
ihat such was asbout to be done.

Unlike present law, which does not
require Presidential approval for
covert activities conducted by agencies
other than the CIA, this legislation
spells out for the first time that the
President must personally approve
each covert action or ‘“‘special activi-
ty,” as they are sometimes called. So
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that there will be no doubt as to what

‘the President has authorized and

when he authorized it, our legislation
requires that a Presidential finding be
in writing and that a copy of each
finding must be transmitted to the In-
teiligence Commiiiees wiinin 48 hours
after it is signed. Retroactive findings
such as were used in ine Iran arms
sales would be prohibited.

In olner seciions, ihis legislation
would spell out for ine first time the
statutory power of the President to
auinorize covert actions. It aiso pro-
vides that no finding which authorizes
a covert action can operate contrary to
statute and tnat no funds can be used
for a covert action unless inere is a
finding. Taken togeiher, it seems to
me that ihese reguirements represent
8 reasonabie approach to the problem
of regaining control over covert ac-
tions, while at the same time not in
anv way harming or endangering our
Nation's ability to conduct such oper-
ations.

Mr. President, I wouid like to close
this statemeni on & more personal
note. I have been a member of the
Select Commiitee on Intelligence for
aimost 7 years now. In time of service
on the commitiee I am the senior
member on the Democratic side.
During these years it has been my
privilege to have had weekly, and
sometimes almost daily, contact with
the men and women of our Nation's
intelligence services. The work that
they do for our country is absolutely
invaluable, and many of them routine-
1y put their iives on the line with little
or no public recognition.

Indeed, when public recognition does
occur, it can sometimes mean deatn, as
in the case of William Buckley who
was CIA station chief in Beirut. Buck-
ley was taken nostage, tortured, and
killed because of what he was doing
for his country—our country. There
are similar men and women all over
the world doing their jobs in silence
and without public praise. In the
lobby of the CIA headguarters build-
ing in Langley, VA, there are rows of
gold stars carved into ine wall. Each of
tnose stars represenis a CIA employee
who was killed serving his countiry. Be-
neath the stars is a display case in
which has been piaced an open DOOK.
There are names in the book repre-
senting most of the stars on the wall,
bui there are blank lines as well, for
some of these CIA employees still
cannot be pubiicly identified, even 35
years iater.

Mr. President, I end with these sen-
timenis because I wani to make it
ciear that in sponsoring ihis legisia-
tion today, I am not aiming it at the
men and women of ihe intelligence
community. I am not criticizing tham
for the job they do for us each and
every day. No, I am not introducing
this legislation as a way of strengthen-
ing the oversight process, continuing
the pattern of the past 40 years, and
making our Nation's partnership be-
tween the legislative and executive

branches in this area a stronger and
even more productive one.@

Mr. MURKOWSKI. Mr. President,
events of recent months have high-
lighted the importance of congression-
al oversight of intelligence activities.
The oversight function, performed by
the two Select Intelligence Commit-
tees—one in the House and one in the
Senate—is the means by which this de-
mocracy reconciles the people’s right
to know with the intelligence agencies
need for secrecy.

Under existing law the intelligence
agencies are obliged to Keep the two
communities currently informed of
significant intelligence aciivities, in-
cluding covert action. However, ambi-
guities inherent in existing statutes
were dramatically highiighted during
the recently concluaed congressional
investigation of the Iran-Conira affair.
It is important that these ambiguities
are eliminated so that ihe ground
rules are clearly understood in both
the Executive and the Congress and
the temptation to look for loopholes is
reduced.

As an outgrowth of painstaking ne-
gotiations on these issues peiween the
staffs of the Senate Inielligence Com-
munity and the National Security
Council, the commitiee sent a letter
to the President’s National Security
Adviser. The legislation ciosely follows
the provisions contained in that letter.

This bill does not impose new and
more onerous burdens upon the intel-
ligence agencies. Rather, it clarifies
and rationalizes existing law. For ex-
ample, this bill will, for the first time,
explicitly empower the President to
authorize covert actions and establish
a Presidential “finding”’ as the author-
izing document.

I am pleased to join with my distin-
guished colleague from Maine, itne vice
chairman of the Senate Seiect Com-
mittee on Intelligence, in cosponsoring
this legislation.

By Mr. INOUYE (for himself,
Mr. Evans, Mr. Bvrp, Mr.
CRANSTON, Mr. SiMPSON, Mr.
DECONCINI, Mr. BURDICK, Mr.
DASCHLE, Mr. MURKOWSKI, Mr.
McCAIN, Mr. BINGAMAN, Mr.
BoscHwITZ, Mr. COCHRAN, Mr.
CoNRAD, Mr. DoOMENICI, Mr.
GORE, Mr. GraMM, Mr. LEVIN,
Mr. MATSUNAGA, Mr. PELL, Mr.
REID, Mr. RIEGLE, Mr. ROCKE-
FELLER, Mr. RUpMaN, Mr. STAF-
FORD, Mr. SANFORD, Mr. SIMOR,
Mr. WiIrTH, Mr. BoORreN, and
Mr. MELCHER }.

S. 1722. A bill to auihorize ine estab-
lishment of the Nationai Museum of
the American Indian, Heye Founda-
tion within the Smiinsonian Institu-
tion, and to establish 2 memorial to
the American Indians, and for other
purposes;, by unanimous consent, re-
ferred jointly to the Commiitee on
Rules and Adminisiration and the
Seiect Commitiee on Indian Affairs.
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‘
. omendments to

FOREIGN ASSISTANCE ACT OF 1961
(Hughes-Ryan Amendment)

[88 Stot. 1795 Pub. L. 93-559, December 30, 1974, 22 U.S.C.A. 2422;
94 Stot. 1981, Pub. L. 96-450, October 14, 1980)

§ 2422. Intelligence activities

No funds appropriated under the authority of this chapter or any
other Act may be expended by or on behalf of the Central Intelligence
Agency for operations in foreign countries. other than activities
intended solely for obtaining necessary intelligence, unless and until the
President finds that each such operation is important to the national
sccurity of the United States. Each such operation shall be considered a
significant anticipated intelligence activity for the purpose of section
413 of Title 50.

V1l-51
25 February 1985
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. CONGRESSIONAL OVERSIGHT OF INTELLIGENCE
ACTIVITIES

Skc. 407. (a) Section 662 of the Foreign Assistance Act of 1961 (22
U.S.C. 2422)is amended—

(1) by striking out *(a1”" before “No fund<";

(21 by striking out “and reports. in 2 timely fashion™ and 2]l that
follows in subscction (21 and inserting in lieu thereof 2 period and
the following “Each such operauor shzll be considered 2 signifi-
cant anticipated intelhigence activity for the purpose of section 501
of the National Security Act of 1947.: and

(3) by striking out subsection (b

(bx1) The National Security Act of 1947 (50 U.S.C_ 401 et seg.1is
amended by add:ng at the end thereof the following new titie

“TITLE V—ACCOUNTABILITY FOR INTELLIGENCE
ACTIVITILS

“CONGRESSIONAL OVERSIGHT

“Sec. 501.(2) To the exteni consistent with ali zppliczble authori-
ties and dunes. including those conferred by the Constitutjor: upor
the executive anc legislative branche: of the Governmernt. #nd to 1the
extent consistent wnh  due regard for the protectior from
unautherized disclesure of classified information and informator
relating 1o intelhgencc sources and methods. the Director of Centra!
Intelhigence and the heads< of all departments. agencies. and other
entities of the United States involved in intelligence activities shall—

*(1) keep the Select Committiee on Intelligence of the Senate
anc the Permanent Select Commitiee or It elligence of the House
of Representatives (hereinzfter in this seciion referred te as the
‘intelligence commitiees) fully and currently informed of ali
intelligence activities whick are the responsibiliny of. are engaged
in by. or are carried ou! for or on behalf of. any deparimen:.
agency. or entity of the United States. including any significan:
ant.cipated intellipence activity, except thai (A) the foregoing
prov:sion shall not reguire approval of the 17 ielligence committees
as 2z condition precedent tc the injuztion of any suck anticipaied
inteliigence activity. anc (Bi if the President determines it i
essentiz! 1o mit prior notice t¢ meed extrezordinary circumstances
affecting vital interesis of the United Siates. such notice shzll be
limited 10 the chairmzn and ranking minority members of the
intelligence committees. the Spezker and minority leader of the
House of Representztives. and the mzjority and minority lezders
of the Senzate.
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“(2) furnish any information or materiz) concerning intelligence
activities which is in the possession. custody. or contro' of any
depzrimeni. agency, or entity of the Unned States and whick is
requested by either of the inteliigence commitiees in order to carry
out its authorized responsibilities: and

“(31report in 2 timely fashior to the intellipence committees am
illega! intelligence activity or significan: intelhigence failure anc
an) corrective actior: that has been taher, or i< planned to be tzker,
i connection with suck iliega! activity or fzilure.

*(bi The President sha!l fulls inform the intelligence commitiees ir,
a umely fashior of inteliigence operations 1n foreign countries. other
thern a_cnnug: mchded sole’y for obicining necessary intelligence.
for whict prior notice weas not giver. under subsectior: (21 and she!!
provide @ stztement of the rezsens fer not giving prior notice.

“tci The Presiden: anc the intelligence commitiees shall eack
estabiish such procedure: a< mey be necesszry te carry ou! the

provisions of subsections (z:end 1k,

*i01 the House of Re’vewr""\ e« and the Senzie. in consuhanior
with the Direcior of Cernire! Inteiligence. shall eacl esiabiish by
rulc or resoivtion of suech Housc, p'O eCures 1¢ protect fror;x
u.‘auxhunzec disciosure &l cizssined informzuern end all informeation
relating 1 mteliigence source: end meihod: yurm:hec’ te the inteli:

gence commitiees or to Members of the Congress under this section In
accordznce with such procedures. each of the intelligence commitiees
shall promptly call to the attention of its respective House. or 1o an
appropriate committee or committees of its respective House. any
matter relating to intelligence activities requiring the attention of such
House or such .ommittee or committees

“te: Nothing in thic Act shzl be construed as authority 10 withholé
information from the intelligence commitiees or, the grounds that
providing the informatior to the intelligence commitiees would
constitute the unauthorized disclosure of classified informztior. or
informatior. relzting to inelligence sources and methods ™

(21 The tzble « " contents a1 the begi naing of such Act is amended by
adding &1 the enZ thereo! the foliowing

“TITLE—ACCOUNTABILITY FOF INTELLIGENCE ACTIVITIES

“Sec. 501. Congressionzal oversight ™
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Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General ‘ Washington. D.C. 20530

The Honorable David L. Boren

Chairman o
Senate Select Committee on Intelligence
United States Senate

Washington, D.C. 20510

Dear Chairman Boren:

This letter presents the views of the Department of Justice
on the constitutional issues raised by S. 1721, a bill relating
to the system of congressional oversight of intelligence
activities. The Department of Justice opposes enactment of this

~legislation in its present form because we believe that it would

unconstitutionally intrude upon the President's authority to
conduct the foreign relations of the United States.

S. 1721 would repeal the Hughes-Ryan Amendment, which

requires Presidential approval of covert action by the CIA. See

Section 662 of the Foreign Assistance Act of 1961, as amended, 22
U.S.C. 2422, It would be replaced by a new presidential approval
requirement, which would become part of the National Security Act
of 1947. As amended by S. 1721, the National Security Act would
require that the Presigent authorize all "special activities"
(i.e., covert actions)® conducted by any department, agency, or

Because S. 1721 would also preserve and compound certain '
ambiguities in current law, the Department of Justice will submit
objections to S. 1721 -of a nonconstitutional nature by a separate
letter. ' : :

A sponsor of S. 1721 has said that "special activity" is simply
another term to describe "covert action." 133 Cong. Rec. S12852
(Sept. 25, 1987) (remarks of Sen. Cohen). The bill itself
defines "special activity" as:

any activity conducted in support of national
foreign policy objectives abroad which is
planned and executed so that the role of the
United States Government is not apparent or
acknowledged publicly, and functions in
support of such activity, but which is not
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503(a). The Presidential approval would take the form of a
"finding," which would be reduced to writing within forty-eight
hours after a decision regarding covert actions is made. Id.
Moreover, there would be an additional requirement that the
finding name any foreign country that would participatg in any
way in the covert action. Proposed Section 503(a)(4).

<::> entity of the United States government.3 Proposed section

S. 1721 ‘also would require that intelligence agencies
disclose to Congress whatever information concerning intelligence
activities, other than "special activities," that Congress deems
necessary to fulfill its responsibilities. Proposed Section 502.
Proposed Section 503 has a similar provision concerning
"information relating to covert actions. Neither of the
provisions addressing congressional requests for documents
eénumerates any situations under which the Executive branch may
decline to provide the requested documents. o

The first constitutional problem with the bill arises not
from the requirement of a Presidential finding, per se, but from

(Cont.) intended to influence United
States political processes, public opinion,
policies or media, and does not include
activities to collect necessary intelligence,
> ' military operations conducted by the armed
(:;> forces of the United States and subject to
the War Powers Resolution (50 U.s.C. 1541~
1548), diplomatic activities carried out by
the Department of State or persons otherwise
acting pursuant to the authority of the
President, or activities of the Department of
Justice or federal law enforcement agencies
solely to provide assistance to the law
enforcement authorities of foreign
governments.

Proposed section 503(e). The Hdghes-Ryan Amendment, of course,
refers to "operations in foreign countries, other than activities
intended solely for obtaining intelligence."” 22 U.S.C. 2422,

3'The presidential approval requirement set forth in §. 1721,
then, would be broader than Hughes-Ryan in that it would apply
not just to covert actions conducted by the CIA, but also to
covert actions conducted by other agencies or entities of the
United States.

4 The presidential approval mechanism of S. 1721, unlike the
Hughes-Ryan Amendment, would require that all findings be in
writing., Proposed section 503(a)(1). wWe do not, however,
interpret this to mean that signed copies of the finding must be
. provided to Congress or to subordinate executive branch
/  officials, |

-2 -
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reported to the congressional intelligence committees within 48
hours of the time that it is signed, Currently, of course, the
Act recognizes that there may be some circumstances in which
Congresg is not given prior notice of a finding. Ssee 50 U.S.cC.
413(b). In such situations, the President 1s required only to
inform the intelligence committees in "a timely fashion" of the
covert action. The proposed amendment to the National Security

<::> the requirement that the finding, under all Circumstances, be

S Proposed Section 503(c) provides in pertinént part:

The President shall ensure that any finding
issued pursuant to subsection (a), above,
shall be reported to the intelligence
committees as soon as possible, but in no
event later than forty-eight (48) hours after
it has been signed.

The time, then, begins to run not when a Presidential decision is
made, but when a finding is signed. Because proposed section
503(a)(1) indicates that under extreme circumstances, a finding
= need not be reduced to writing for 48 hours, there will be
<:;> situations in which the President would not be required by the
bill to report the finding to the intelligence committees until 96
hours after a decision had been made. ‘

The current act also provides that in "extraordinary
circumstances affecting the vital interests of the United
States," the President, rather than notifying the full
congressional committees of the covert action, may notify the
chairman and ranking minority members of the intelligence
committees, the Speaker and minority leader of the House of
Representatives, and the majority and minority leaders of the
Senate. The proposed amendment to the Act retains a provision
permitting the President to notify only the congressional
leadership in "extraordinary circumstances." The only
substantive change would be a requirement that the President
state the reasons for limiting access to the findings.

The sponsors of the proposed amendment apparently have
attempted to eliminate the flexibility of the current act in
another manner as well. The current act provides that it is to
be interpreted as "consistent with all applicable authorities and
duties, including those conferred by the Constitution upon the
executive and legislative branches of the Government." The
amendment proposed by S. 1721 would eliminate this language.

: This change, of course, would have no substantive effect because
all statutes must be interpreted in a manner consistent with the
_ Constitution,

- 3 -
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This Administration, like prior Administrations, is anxious
to work with Congress in devising arrangements to satisfy the -
legitimate interests in legislative oversight. For that reason,
the President has provided prior notice of covert operations in
virtually every case. Moreover, in acting to implement the
recommendations of the Tower Board, the President reaffirmed his
commitment to the current statutory scheme of notification. See
the text of National Security Decision Directive No. 266, which
accompanied the President's message to Congress of March 31,
1387. He has stated that "[iln all but the most exceptional
circumstances, timely notification to Congress under Section
501(b) of the National Security Act will not be delayed beyond
two working days of the initiation of a special activity." See
letter from President Ronald Reagan to Senator David L. Boren,
Chairman of the Senate Select Committee on Intelligence, 23
Weekly Comp. Pres. Docs. 910 (Aug. 7, 1987). Nevertheless, we
believe that there is a point beyond which the Constitution will
not permit congressional encumbering of the President's ability
to initiate, direct, and control the sensitive national security
activities at issue here. Stated simply, S. 1721 transcends this
point by purporting to oblige the President, under all
Circumstances, to notify Congress of a covert action within a
fixed period of time.

The Constitution confers on the President the authority and
duty to conduct the foreign relations of the United States.
Covert intelligence-related operations in foreign countries are.
among the most sensitive and vital aspects of this duty, and they
lie at the very core of the President's Article II responsibili-
ties. 1In this letter the Department will not seek to detail all

period after the time that a finding is signed is unconstitu-
tional. 1In summary, however, the Department believes that the
Constitution, as confirmed by historical practice and clear
Statements of the United States Supreme Court, leaves the conduct
of foreign relations, which must include foreign intelligence -
operations, to the President except insofar as the Constitution
gives specific tasks to the Congress.

The principal source for the President's wide and inherent
discretion to act for the nation in foreign affairs is section 1
of article II of the Constitution wherein it is stated: "The
executive Power shall be vested in a President of the United
States of America." The clause has long been held to confer on
the President Plenary authority to represent the United States
and to pursue its interests outside the borders of the country,

Subject only to limits specifically set forth in the Constitution

itself and to such statutory limitations as the Constitution
permits Congress to impose by exercising one of its enumerated
powers. The President's executive power includes all the
discretion traditionally available to any sovereign in its
external relations,-except insofar as the Constitution places
that discretion in another branch of the government.

-4 -
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‘ Before the Constitution was ratified, Alexander Hamilton
/ explained in The Federalist why the President's executive power
= would include the conduct of foreign policy: "The essence of the

legislative authority is to enact laws, or, in other words to
prescribe rules for the requlation of the society; while the
execution of the laws and the employment of the common strength,
either for this purpose or for the common defense, seem to com-
prise all the functions of the executive magistrate.” See The
Federalist No. 75, at 450 (A. Hamilton) (C. Rossiter ed. 1961).
By recognizing this fundamental distinction between "prescribing
rules for the regulation of the society" and "employing the
common strength for the common defense"™ the Framers made clear
that the Constitution gave to Congress only those powers in the
area of foreign affairs that directly involve the exercise of
legal authority over American citizens. As to other matters in
which the nation acts as a sovereign entity in relation to out-
siders, the Constitution delegates the necessary authority to the
President in the form of the "executive Power." '

The authority of the President to conduct foreign relations
was first asserted by George Washington and acknowledged by the
First Congress. Without consulting Congress, President
Washington determined that the United States would remain neutral
in the war between France and Great Britain., The Supreme Court
and Congress, too, have recognized the President's broad discre-
tion to act on his own initiative in the field of foreign

= affairs. 1In the leading case, the Supreme Court drew a sharp
<::> distinction between the President's relatively limited inherent
powers to act in the domestic sphere and his far-reaching discre-
tion to act on his own authority in managing the external rela-
tions of the country. The Court emphatically declared that this
discretion derives from the Constitution itself, stating that
"the President [is] the sole organ of the federal government in
the field of international relations -- a power which does not
require as a basis for its exercise an act of Congress." United
States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319-320
(1936) (emphasis added). Moreover, as the Curtiss-Wriqght Court
noted, the Senate Committee on Foreign Relations acknowledged
this principle at an early date in our history, stating that "the
President is the constitutional representative of the United
States with regard to foreign nations.” The Committee also
noted "that [the President's constitutional] responsibility is
the surest pledge for the faithful discharge of his duty" and the
Committee believed that "interference of the Senate in the
direction of foreign negotiations [is] calculated to diminish
that responsibility and thereby to impair the best security for
the national safety." 299 U.S. at 319 (quoting U.S. Senate,
Reports, Committee on Foreign Relations, vol. 8, p. 24 (Feb. 15,
1816)). Curtiss-Wright thus confirms the President's inherent
Article Il authority to engage in a wide range of extraterri-
torial foreign policy initiatives, including intelligence
- activities -- an authority that derives from the Constitution,
<::> not from the passage of specific authorizing legislation.

-5 -
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careful to consult regularly with Congress to seek support and
counsel in matters of foreign affairs. Moreover, we recognize
that the President's authority over foreign policy, precisely
because its nature requires that it be wide and relatively
unconfined by preexisting constraints, is inevitably somewhat
ill-defined at the margins. Whatever questions may arise at the
outer reaches of his power, however, the conduct of secret
negotiations and intelligence operagions lies at the very heart
of the President's executive power. The Supreme Court's

<:;> Despite this wide-ranging authority, Presidents have been

8 A fact noted by John Jay in The Federalist:

It seldom happens in the negotiations of
~treaties, of whatever nature, but that
perfect secrecy and immediate dispatch are
sometimes requisite. There are cases when
the most useful intelligence may be
~obtained, if the persons possessing it can
- be relieved from apprehension of discovery.
Those apprehensions will operate on those
person whether they be actuated by
mercenary or friendly motives and there
doubtless are many of both descriptions who
would rely on the secrecy of the President
' but who would not confide in that of the
N Senate, and still less in that of a large
\ popular assembly. The convention have done
well, therefore, in so disposing of the
power of making treaties that although the
President must in forming them act by the
advice and consent of the Senate, yet he
will be able to manage the business of
intelligence in such manner as prudence may
suggest. :

- + « « S0 often, and so essentially have
we heretofore suffered from the want of
secrecy and dispatch that the Constitution
would have been inexcusably defective if no
attention had been paid to those objects.
Those matters which in negotiations usually

.require the most secrecy and the most '
dispatch are those preparatory and
auxiliary measures which are not otherwise
important in a national view, than so they
tend to facilitate the attain men of the
objects of the negotiations.

The Federalist No. 64, supra at 392-393 (J. Jay). Jay's
reference to treaties "of whatever nature" and his explicit
discussion of intelligence operations makes it clear that he was
not speaking of treaty negotiations in the narrow sense, but of .

..6-»
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Curtiss-Wright decision itself notes the President's exclusive
power to negotiate on behalf of the United States. The Supreme
Court has also, and more recently, emphasized that this core
presidential function is by no means limited to matters directly
involving treaties. In United States v. Nixon, 418 U.S. 683
(1974), the Court invoked the basic Curtiss-Wright distinction
between the domestic and international contexts to explain its
rejection of President Nixon's claim of an absolute privilege of
confidentiality for all communications between him and his
advisors. While rejecting this sweeping and undifferentiated
claim of executive privilege as applied to communications :
involving domestic affairs, the Court repeatedly and emphatically
stressed that military or diplomatic secrets are in a different
category: such secrets are intimately linked to the President's
Article II duties, where the "courts have traditionally shown
the utmost deference to Presidential responsibilities."” 418
U.S. at 710 (emphasis added)., S

We are unaware of any provision of the Constitution that
affirmatively authorizes Congress to have the role provided in §.
1721. Congress' implied authority to oversee the activities of
executive branch agencies is grounded on Congress' need for
information to consider and enact needful and appropriate
legislation. Congress in the performance of this legislative
function, however, does not require detailed knowledge of _
virtually all intelligence activities within a fixed period after
the time that the President signs an order authorizing its
initiation. Oversight of ongoing operations has the potential to
interfere with the ability of the President to discharge the
duties imposed on him by the Constitution. Accordingly, the
President must retain his constitutional discretion to decide
whether notice to Congress within a fixed period of time after
signing a figding, in certain exceptional circumstances, is not
appropriate, - ’

We also must object to the proposed requirement that the
Executive branch furnish to the intelligence committees any
information or material that the committees deem necessary to
carry out their authorized responsibilities. This requirement
would apply to any information concerning intelligence

8 (Cont.) the whole process of diplomacy and intelligence
gathering.

J The requirement that the President invariably report to
Congress within 48 hours of signing a finding is made even more
pernicious by the fact that the finding must list any foreign
country that will participate in any way in the covert action.
In diplomatic dealings with foreign powers secrecy is often
essential. See note 8, supra.
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activities, regardless of whether it related to covert actions.i®
We believe that this blanket statutory requirement of disclosure
may conflict with the President's right to withhold confidential
documents in instances where such action is necessary to the
performance of the Executive's constitutional responsibilties,
First, documents retained by intelligence agencies may constitute
"state secrets,"” i.e., matters the disclosure of which endanger
the nation's governmental requirements or its relation of
friendship and profit with other nations.” 8 Wigmore on Evidence,
2212a (McNaughton revision 1961) [emphasis added]. The Supreme
Court has recognized the authority of the Executive branch to
prtoect "state secrets."™ See United States v. Nixon, 418 U.S.
683, 706, 710 (1974); United States v. Curtiss-Wright Export
Corp., 299 U.S. at 319-321 (1936). Indeed, in commenting on
‘President Washington's refusal to comply with a congrssional
‘request for documents relating to relations with foreign-
countries, the Supreme Court stated that it was "a refusal the
wisdom of which was recognized by the House itself and has never
since been doubted." United States v. Curtiss-Wright Export,
supra, at 320. '

Other documents retained by intellligence agencies may
constitute interagency communications. We believe that the
Executive branch may also legitimately refuse to provide these
documents to Congress. The Supreme Court has recognized that
there is a "valid need for protection of communications between

- 10 Proposed Section 502, which deals with information relating to
intelligence activities other than covert actions provides:

[T]he Director of Central Intelligence and
the heads of all departments and agencies and
other entities of the United States :
Government in intelligence activities shall
furnish the intelligence committees any
information or material concerning
intelligence activities other than special
activities which is within their custody and
control, and which is requested by either of
the intelligence committees in order to carry
out its authorized responsibilities.

Proposed Section 503(b), which deals with information
relating to covert actions provides:

[Tlhe intelligence committees shall be
furnished any information or material
concerning special activities which is in the
possession, custody or control of any
department, agency, or entity of the United
States Government and which is requested by

f either of the intelligence committees in
_ order to carry out its authorized

- 8 -
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418 U.S. at 705. While this decision was rendered in the context
of Presidential communications, the same principles would apply
with respect to communications containing the policy
deliberations of other executive officials. The need to protect
deliberative communications derives from the need for candor and
objectivity in the policymaking decisions of the government. See
United States v. Nixon, supra, at 705-706. This need exists not
only at the Preidential level, but also at other levels in the
government. We thus believe that the constitutional principle
reflected in Nixon can extend to lower officials' deliberative .
communications whose disclosure would harm the decisionmaking
process of the Executive branch.

(:;> high government officials and those who advise and asssist them."

Of course, the Executive branch will attempt to cooperate
with Congress in fulfillment of its legitimate responsiblities.
Frequently, this cooperation may take the form of providing
information to Congress. We cannot agree, however, that a
blanket requirement of disclosure in all cases in which Congress .
sees fit to request disclosure is appropriate, because the
President must retain the discretion to withhold information that
will impair his ability to fulfill his own constitutional
responsibilities. ' :

: In closing, the Department notes that when proposals similar.
to those in S. 1721 were introduced in 1979 and 1980, it was
‘ recognized that no President has either the right or the power to
alter the Constitution's allocation of powers among the institu-

tions of our government. This view was correct then and is
correct now.

The Office of Management and Budget has advised this
" Department that it has no objection to the submission of this
report to Congress.

Sincerely,

John R. Bolton
Assistant Attorney General

O

10 (Cont.) responsibilities.

- 9 -
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APPENDIX N

US. Depertment of Justice
Office of Legal Counsel
N December 17, 1986

OMce of the . . Weshingron, D.C. 20530 :
Asnsunt Artorney General “ .

MEMORANDUM FOR THE ATTORNEY GENERAL a

Re: The President's Compliance with the "Timely Notification" :
' " Requirement of Section S01(b) of the !

+ National Security Act

This memorandum responds to your fequest that this Office
review the legality of the President's decision to postpone
notifying Congress of a Tecent series of actions that he took
wvith respect to Iran. As ve understand the facts, the President
has, for the past several months, been pursuing a multifaceted
secret diplomatic effort aimed at bringing about better relations
betwveen the United States and Iran (partly because of the general
Strategic importance of that country and partly to help end the
Iran-lraq war on terms favorable to our interests in the region);
at obtaining intelligence about political conditions within Iran;
and at encouraging Iranian Steps that might facilitate the
release of American hostages being held in Lebanon. It is our

of the Iraniar government who favored closer relations with the
United States; that limited quantities of defensive arms vere ..
provided to Iran; that these arms shipments were intended to
increase the political inflyence of the Iranian elements vho
shared our interest in closer relations between the twe countries
and to demonstrate our good faith; and that there vas hope that
the limited arms shipments would eéncourage the Iranians to
provide our government with useful intelligence about Iran-and to
&ssist our efforts to free the Americans being heilgd captive in
Lebanon, .

On these facts, we conclude that the President was within
his authority in mzintaining the secrecy of this sensitive
diplomatic initiative from Congress until such time as he
believed that disclosure to Congress would not interfere vith the
success of the operation, - .

" As ve indicated in our memorandum of Novgmber 14, 19@6,
secticn 501 of the National-Security Act permits the President to

-1~
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vithhold prior notification of-covert operations from Congress, .
subject to the requirements that he inform congressional ]
committees Of the operations °in & timely fashion,® and that he v
give a statement of reasons for not having provided prior notice.
We nov conclude that the vague phrase "in a timely fashion*®
should be construed to leave the President wide discretion to
choose a reasonable moment for notifying Congress. This
discretion, vhich is rooted at least as firmly in the President's
constitutional authority and duties 2s in the terms of any
statute, must be especially broad in the case of a delicate and
ongoing operation vhose chances for success could be diminished
as much by disclosure vhile it vas being conducted es by
disclosure prior to its being undertaken. Thus, the statutory
allovance for wvithholding prior notification supports an
interpretation of the “timely fashion® language, consistent with
the President's constitutional independence and authority in-the
field of foreign relations, to withhold information about a
secret diplomatic undertaking until such a project has progresied
to a point where its disclosure will not threaten its success.

1. The President's Inherent Constitutional Powers Authorize a
Wide Range of Unilateral Covert Actions in the Field of
Foreian Affairs :

A. The P{esi@ent Possesses Inherent and Plenary
Constitutional Authority in the Field of International
Relations .

"The executive Power shall be vested in a President of the
United States of America." .U.S. Const, art. II, sec. 1. This is
the principal textual source for the President's wide and

1 The vagueness of the phrase "in a timely fashion," together :
with the relatively amorphous nature of the Presicdent's inherent :
authority in the field of foreign relations, necessarily leaves

room for some dispute about the strength of the President's legal
position in withholding information about the Iranian project

from Congress over a period of several months. The remainder of

this memorandum outlines the legal support for the President’'s

position, and does not attempt to provide a comprehensive

analysis of all the arguments and authorities on both sides of [
the question, This caveat, vhich does not alter the conclusion

stated in the accompanying text, reflects the urgent time

pressures under vhich this memorandum was prepared.

-2~
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limits specifically set forth in the Constitution itself
such statutory limitations &8s the Constitution permitg Co
to impose by exercising one of its eénumerated powers. The
President's executive pover includes, at a minimum, all the
discretion traditionally available to any sovereign in its
external relations, except insofar as the Constitution places
that discretion in another branch of the government.

Before the Constitution vas ratified, Alexander Hamilton
explained in The Federalist vhy the President's executive power
would include the conduct of foreign policy: “*The essence of the
legislative authority is to enact lavs, or, in other vords to I

i e society; vhile the
execution of the laws and the employment of the common strength,
either for thisg purpose or for the common defense, seem 5o
comprise all the functions of the executive magistrate,*
i prescriding rules for the
regulation of the society™ and “employing the common strength for
the common defense" explains vhy the Constitution gave to
Congress only those powers in the area of foreign affairs that
directly involve the exercise of legal sutherity over American

This

The Constitution alsoe makes the President Commander in Chief of
the armed forces (art, 11, sec. 2); gives him pover to make
treaties and appoint ambassadors, subject to the advice and
consent of the Senate (Art. 11, sec. 2), and to receive
ambassadors and other public ministers (Art. 11, sec. 3); the.
Constitution also requires that the President "take Care that the
Lavs be faithfully executed® {Art. 11, sec. 3), These -specific
grants of asuthority supplement, and to some eéxtent clarify, the
discretion given to the President by the Executive Power Clause.

3 The Federalist No. 75, at 450 (A. Hamilton) (C. Rossiter ed.

o 1961)}. "This number of the The Federalist was devoted primarily
tc explaining vhy the pover of making treaties ig partly
legislative and partly executive in nature, so that it made sense
to require the cooperation of the President and the Senate in
that special cese. .

| o : . 020003-5
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ci:izens.‘ As to other matters in vhich the nation acts as a
sovereign entity in relation to outsiders, the Constitution
delegates the necessary authority to the President in the form of

4 Congress's pover *“{t)o declare War, grant Letters of Marque and
Reprisal, and make Rules concerning Captures on tand and Water,*®
art. I, sec. 8, cl. 11, like the pover "[t]o define and punish
Piracies and Felonies committed on the high Seas, and Offences
against the Law of Nations,® art. I, sec. 8, cl 10, and the powver
‘?t]o regulate Commerce with foreign Nations,” art. 1, sec. 8,
¢l, 3, reflects the fact that the United States is, because of
its geographical position, necessarily-a nation 'in vhich a
significant number of citizens will engage in international
commerce. A declaration of war immediately alters the legal
climate for Americans engaged in foreign trade and is therefore
properly treated as a legislative act necessarily binding on an
important section of the private citizenry. Similarly,
Congress's broad power over the establishment and maintenance of
the armed forces, art. 1, sec. 8, cls. 12-16, reflects their
obviously important domestic effects. 1n accord with Hamilton's
distinction, however, the actual command of the armed forces is
given to the President in his role as Commander in Chief.
Freaties (in whose making the Sernate participates under art. II,
cec. 2) have binding legal effect within our borders, ané are
most notable for the significantly small role that Congress
plays. o

AN
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: . , . : ‘
the "executive Pover.'5 " : . 5

y
The praguzptively exclusive authority of the President in . :
foreign affeirs vas asserted at the ocutset by George Weshington o
and acknovledged by the Pirst Congress. Without consulting
Congress, President Washington determined that the United States
vould remain impartial in the war between France and Great /

5 As one would expect in a situation dealing with implied
constitutional powers, argument and authority can be mustered for
the proposition that Congress was intended to have a significant .-
share of the foreign policy powers not specifically delegated by !
the Constitution. "Perhaps the most oft-cited authority for this !
position is James Madison's "Helvidius Letters" (reprinted in
part in E, Corwin, The President's Control of Foreion Relations
16-27 (1917)), vhere he cautionea against construing the
President's executive powver so brosdly as to reduce Congress's
power to declare war to a mere formality. Madison's argument was
directed principally at countering some overstatements made by .
Alexander Hamilton in his "Pacificus Letters" (reprinted in part ' -
2 : in E. Corvin, supra, at 8-15); Madison's argument ‘is not properly
’ . . ' interpreted to imply that Congress has as great a role to play in
setting policy in foreign affairs as in domestic matters. Even
Jetferson, vho was generally disinclined to acknowledge implied
povers in the federal government or in the President, wrote: "The
transaction of business with foreign nations is executive
altogether; it belongs, then, to the head ef that department, -
except &s to such portions of it as are specially submitted to
the senate. Exceptions are to be construed strictly. . . ." 5§
Writings of Thomas Jefferson 161 {(Ford ed. 1895), While ve agree
that Congress has some povers to curb a President who !
persistently pursued a foreign policy that Congress felt was :
seriously undermining the national interest, especially in cases
where Congress's constitutional authority to declare war _was
implicated, well-settled historical practice and legal precedents
have confirmed the President's dominant role in formulating, as
well as in carrying out, the nation's foreign policy.

-5-
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carrying out American foreign policy.a

The Supreme Court, too, has recognized the President's broad
discretion to &ct on his owvn initiative in the field of foreign
affairs. In the leading case, United States v, Curtiss-Wright
Export Corp,, 259 U.S. 304 (1936), the Court drev a sharp
distinction betveen the President's relatively limited inherent
povers to sct in the domestic sphere and his far-reaching
discretion to act on his ovn authority in managing the externsl
relations of the country. The Supreme Court emphatically
declared that this discretion derives from the Constitution
itself and that congressional efforts to act in this area must be
evaluated in the light of the President's constitutional
ascendancy: .

It is important to bear in mind that we
are here déaling not alone vith an authority
vested in the President by an exertion of
legislative poweér, but with such an authority
plus the very delicate, plenary and exclusive
pover of the President as the sole organ of
the federal government in the field of
international relations--a powver which does
not reguire as a basis for its exercise an
“act of Congress, but which, of course, like
every other governmental power, must be

8 The fact that Presidents have often asked Congress to give them
specific statutory authority to take action in foreign affairs
may reflect a practical spirit of courtesy and compromise rather

than any concession of an absence of inherent constitutiocnal
authority to proceed. For example, President Franklin Roosevelt |

requested that Congress repeal a provision of the Emergency Price
Control Act that he felt wvas interfering with the‘wvar effort; he
warned, hovever, that if Congress failed to act, he would proceed
on the authority of his owvn office to take vhatever measures were
necessary to ensure the vinning of the var. 88 Cong. Rec. 7044
(1942).

As one would expect, of course, Congress has not always accepted
the most far-reaching assertions of presidential authority. See
also Youngstown Sheet & Tube Co, v. Sawvyer, 343 U.S. 579 (19852)
(Constitution did not authorize President to take possession of
and operate privately owned steel mills that had ceased producing
strategically important materials during labor dispute); id. at
635 (Jackson, J., concurring) ("[The Constitution] enjoins upon
{the government's] branches separateness but interdependence,
autonomy but reciprocity. Presidential povers are not fixed but
fluctuate, dependin? upon their disjunction or conjunction vith
those of Congress.").

-
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exercised in subordination to the applicable

provisions of the Constitution, It is quite

spparent that if, in the maintenance of our
_ international relations, embarrassment--

perhaps serious embarrassment--is to be

evoided and success for our aims achieved, )

(-} ssi islation vhich is to be made

effective through negotiation and inquiry :
. : : Cﬁ . vithin the international field must often

. 4 accord to the President a degree of

discretion and freedom from statutory
restriction vhich would not be admissible
vere domestic affairs alone involved,
Moreover, he, not Congress, has the better
opportunity of knoving the conditions which :
prevail in foreign countries, and especially
is this true in time of var. He has his-
confidential sources of information. He has
his agents in the form of diplomatic,
consular and other officials, Secrecy in
respect of information cathered by them may
be hichly necessary, and the premature
disclosure of it produstive of harmful
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results.g

Eased on this anelysis, the Supreme Court rejected the argument
that Congreszs had improperly delegated 2 legislative function to
the President vhen it authorized him to impose an embargo on
arms going to an area of South America in vhich a var vas taking :
place. The Court's holding hinged on the essential insight that ;
the embargo statute's principal effect wvas merely to remove &ny .
question about the President's pover to pursue his foreign

policy objectives by enforcing the embargo within the borders of

9 599 U.S. at 319-320 (emphasis added). See also Chicago & ° :
Southern Air Lines v. Waterman §.S§. Corp., 333 U.S. 103, 109 &
(1548) (Presicent "posseses in his own right certain povers ;
conferred by the Constitution on him as Commander-in-Chief and as .
the Nation's organ in foreign affairs"); id. at 109-112 (refusing
to read literally a statute that seemed to require judicial )
reviev of .a presidential decision taken pursuant to his
discretion to make foreign policy); id. at 111 ("It would be
intolerable that courts, without the relevant information, should
reviev and perhaps nullify actions of the Executive taken on
information properly held secret.”), guoted vith approval in
United States v. Nixon, 418 U.S. 683, 710 (1874).

in Perez v. Brownell, 356 U.S. 44, 57 (1358) (citations omitted), .
the Court stated, "Although there is in the Constjtution no :
specific grant to Congress of pover to enact legislation for the . -
effective regulation of fcreign affairs, there can be no doubt of

the existence of this power in the lav-making organ of the

Nation." The Perez Court, hovever, wvas reviewing the :
constitutionality of a statute in vhose drafting the Executive e

Branch had played a role equivalent to one of Congress's oOwn i

committees. 356 U.S. at 56. Furthermore, the statute at issue
-in Perez provided that an American national vho voted in a '~

political election of a foreign state wvould thereby lose his

American nationality. If the President lacks the inherent

constitutional authority to deprive an American of his

nationality, then the Perez Court's language about congressional -

"regulation of foreign affairs” may refer only to "regulation of

domestic affairs that affect foreign affairs.” In any case,

Perez should not be read to imply that Congress has breoad .

legislative povers that can be used to diminish the President's

inherent Article 11 discretion. -
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this country.10 As the Court emphatically stated, the
president's authority to act in the field of international
relations {s plenary, exclusive, and subject to no legal
limitations save thoge derived from spplicable provisions of the
Constitution itself. As the Court noted vwith obvious : '
approval, the Senate Committee on Foreign Relations acknowledged
this principle at an early date in our history:

*The President is the constitutional
representative of the United States with
recard to foreion nations. He manages our
concerns with foreign nations and must
necessarily be most competent to determine
. vhen, how, and upon vhat subjects negotiation
D . . . may be urged with the greatest prospect of
.- success. For his conduct he is responsible
- to the Constitution. The committee consider
this responsibility the surest pledge for the
faithful discharge of his duty. They think
+he interferernce of the Senate in the
direction of foreign negotiations calculated
to diminish that responsibility and thereby
to impair the best security for the national )
safety. The nature of transactions vith
foreign nations, moreover, requires caution

10 See 299 U.S. at 327 (effect of various embargo acts was to t
confide to the President "an authority vhich was cognate to the .
conduct by him of the foreign relations of the
government”)(quoting Panama Refining Co. v. Rvan, 293 U.S. 388,
422 (1935) (emphasis added)). This implies that while the
President may in some cases need enabling legislation in order to
advance his foreign policy by controlling the activities of
American citizens on American soil, he needs no such legislation
for operations and negotiations outside our borders.

u Because the presidential action at issue in Lurtiss-Wright wvas
authorized by statute, the Court's statements as to the
President's inherent powers could be, and have been,
characterized as dicta. See, e.9., Youngstown Sheet & Tube Co.
v. Sswyer, 343 U.S. 579, 635 n.2 (1652) (Jackson, J.,
concurring). We believe, however, that the Curtiss-wright
Court's broad view of the President's inherent powers was
essential to its conclusion that Congress had not
unconstitutionally delegated legislative authority to the
-President. Furthermore, the Supreme Court has since reaffirmed
its strong commitment to the princip}e‘rgquiging the "utmost
deference® to presidential responsibilities in the military and
diplomatic areas. United States V. Nixon, 418 U.S. 683, 710
(1874). :

10
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and unity of design,-and their success
frequently depends on secrecy and dipatch."

295 U.S. at 319 (emphasis added) (quoting U.S. Senate, Reports,
Committee on Poreign Relstions, vol. 8, p. 24 (Feb. 15, 1B816)).
It follows inexorably from the Curtiss-Wrioht analysis that :
congressional legislation suthorizing extraterritorial ;
diplomatic and intelligence activities is superfluous, and that ’
statutes infringing the President’s {pherent Article II

suthority would be unconstitutional.

B. Secret Diplomatic and Intelligence Missions Are 2t the h
Core of the President's Inherent Foreign Affairs !
Authority ¢

The President's authority over foreign policy, precisely
because its nature requires that it be wide and relatively
unconfined by preexisting constraints, is inevitably somewhat
jll-defined at the margins. Whatever Questions may arise at the X
outer reaches of his power, however, the conduct of secret H
negotiations and intelligence operations 1lies ‘at the very heart :
of the President's executive pover. The Supreme Court has '
repeatedly so held in modern times. For example:

Not only, as we have shown, is the federal
pover over external affairs in origin and
-essential character different from that over

. E : 12 See e.g., United States ex rel. ¥Xnauff v. Shaughnessy, 338
. - o U.S. 537, 542 (1950) (citations omitted):

). - . The exclusion of aliens is a fundamental act
. of sovereignty. The right to do so stems not
alone from legislative pover but is inherent
in the executive power to control the foreign
affairs of the nation. When Congress -
prescribes a procedure concerning the
admissibility of aliens, it is not dealing
alone with a legislative power. It is
implementing an inherent executive power.

See also Worthy v. Herter, 270 F.2d 805, 910-912 (D.C. Cir. 1559)
(statute giving President authority to refuse to allov Americans
to travel to foreign "trouble spots" simply reinforces the
President's inherent constitutional authority to impose the same
travel restrictions).

11
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internal affairs, but participation in the
exercise of the pover is significantly
1inited, 1In this vest external realm, with
its {mportant, complicated, delicate and
‘menifold problems, the President alone has

the pover to spesk or listen as 2
representative of the nation. He makes
treaties with the advice and consent of the
Senate; but he alone negotiates. Into the
field of negotiations the Senate cannot
intrude; eand Congress itself is powerless to
invade it. -

United States V. Curtiss-Wright Export Corp., 299 U.S. 304, 3189
(1936) (emphasis in original). The Court hes also, and more
recently, emphasized that this core presidential function is by :
no means limited to matters directly involving treaties, 1In :
United Ctater w. Nixon, 418 U.S., 883 (1874), the Court invoked !
the basic Curtiss-Wright distinction between the domestic and
international contexts to explain its rejection of President
Nixon's claim of an 2bsolute privilege of confidentiality for
all communications between him and his advisors. While
rejecting this sveeping and undifferentiated claim of executive
privilege as applied to communications involving domestic
affairs, the Court repeatedly and emphatically stressed that
military or diplomatic secrets are-in a different category:

such secrets are intimately linked to the President's Article II
duties, where the "courts have traditionally shown the utmost
deference to Presiéential responsibilities.” 418 U.S. at 710
(emphasis added).

Such statements by the Supreme Court reflect an
understanding of the President's function that is firmly rooted
o : : in the nature of his office as it was understood at the time the
I D Constitution was adopted. John Jay, for example, cffered a .
. ' concise statement in The Federalist: R

ALE ST mnlms

13 See also id. at 706 ("a claim cf need to protect military,
diplomatic, or sensitive national security secrets” would present
a strong case for denying judicial power to make in camera :
inspections of confidential material); id. at 712 n.19

(recognizing "the President's interest in preserving state

secrets”).

Note also that the Curtiss-wright Court expressly endorsed
President Washington's refusal to provide the House of
Representatives vith information about treaty negotistions after
the negotiations had been concluded. 285 U.S. at 320-321.
fortiori, such information could be withheld during the
negotiations. . . -

|

12

Declassified in Part - Sanitized Copy Approved for Release 2013/01/14 : CIA-RDP90B00017R000500020003-5



Declassified in Part - Sanitized Copy Approved for Release 2013/01/14 : CIA-RDPQOBOOO17I'\"0005000‘20003-5

) PR 259

1% seldom happens in the negotiztion of
troaties, of vhatever nature, but that
perfect secrecy and immediate dispatch are !
sonetimes requisite., There are cases vhere
the most useful intelligence may be obtained,
if the persons possessing it can be relieved
from apprehensions of discovery. Those
apprehensions will operate on those persons
vhether they are actuated by mercenary or
friendly motives; and there doubtless are
many of both descriptions who vould rely on
the secrecy of the President, but vho would
not confide in that of the Senate, and still
less in that of a large popular assembly.

The convention have done well, therefore, in
so disposing of the power of making treaties
that although the President must in forming
them, act by the advice and consent of the
Senate, yet he w#ill boe able to manage the
business of intelligence in such manner as
prudence may suggest,

. + « So often and so essentially have ve
heretofore suffered from the want of secrecy
..and dispatch that the Constitution would have
been ‘inexcusably defective if no attention

had been paid to those objects. Those .
matters which in negotiations usually require
the most secrecy and the most dispatch are
those preparatory and auxiliary measures

vhich are not otherwise important in a
national view, than as they tend to

facilitate the aixeinment of the objects of [
the negotiation.

- Jay's reference to treaties "of whatever nature” and his
\ s explicit discussion of intelligence operations make it clear

: - that he was speaking, not of treaty negotiation in the narrow
sense, but of the whole process of diplemacy and intelligence-
gathering. The President’s recent Iran project fits comfortably
within the terms of Jay's discussion.

14 1ne Federalist No. 6&, at 3¢2-393 (J. Jay) (C. Rossiter ed. ' ,
1961) (emphasis in original). .Jay went on to note that "should ) i
any circumstance occur vhich rejuires the advice and consent of

the Senate, he may at any time convene them.” 1d. at 393, Jay

did not, hovever, suggest that the President vould be obliged :o

seek such advice and consent for actions other than these

specifically enumerated in the Constitution.
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C. The President Has Inherent Authority to Teke Steps to
Protect the Lives of Americans Abroad

Perhaps the most important reason for giving the federal
government the attributes of sovereignty in the international :
arena vas to protect the interests snd velfare of American f
citizens from the various threats that mey be posed by foreign

vers. This cbvious and common sense proposition was confirmed
and relied on by the Supreme Court vhen it held that every
citizen of the United States has a constitutional right, based on
the Privileges or Immunities Clause of the Fourteenth Amendment,
*"to demand the care and protection of the Federzl government over
his life, liberty, and property when on thishigh sees or within
the jurisdiction of a foreign government."” Accordingly, the
Supreme Court has repeatedly intimated that the President heas
inherent authority to protect Americans and their property abroad
by whatever means, short of war, he may find necessary. .

An early judicial recognition of the President's authority
to take decisive action to protect Americans abrosd cam= during &
mid-nineteenth century revolution in Nicaragua. On the orders of
the President, the commander of a naval gunship bombarded a town :
vhere a revolutionary government had engaged in violence against |
American citizens and their property. In a later civil action
against the naval commander for damages resulting from the
bombardment, Justice Nelson of the Supreme Court held that the
action could not be maintained:

As the executive head of the nation, the
president is made the only legitimate organ
of the general government, to open and carry
on correspondence or negotiations with |
foreign nations, in matters concerning the
interests of the country or of its citizens.
It is to him, also, the citizens abroad must
look for protection of person and of .
property, and for the faithful execution of
the laws existing and intended for their
protection. For this purpose, the vhole
executive pover of the country-is placed.in :
his hands, uvnder the constitution, and the
lavs passed in pursuance thereof . . . .

kov, as it respects the interposition of
the executive abroad, for the grqtection of
the lives or property of the citizen, the -

15 ¢y, ohter-House Cases, 83 U.S., (16 Wall.) 36, 79 (1873).

14
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duty must, of necessity, rest in the

digscretion of the president. Acts of lavless
violence, or of threatened violence to the

citizen or his property, cannot be
enticipated and provided for; and the
protection, to be effectual or of any avail,
may, not infrequently, require the most
prompt and decided action. Under our systen
of government, the citizen abroad is as much
entitled to protection as the citizen at
home. The great object and duty of
government is the protection of the lives,
liberty, and property of the people composing
it, vhether abroad or at home; and any
government failing in the accomplishment of
the object, or the performance of the duty,
is not wvorth preserving,

purand v, Holltlins, 8 P, Cas. 111, 112 (C.C.S.3.N.Y. 1860) (No.

4,186) (emphasis added).

Later, the full Court confirmed this analysis in an opinion
holding that the President has inherent authority to provide
bodyguards, clothed with federal immunity from state lawv, to
protect judicial officers, even when they are travelling within
the United States in the performance of their duties., In re
Neagle, 135 U.S. 1 (18S0). Rather than base its decision on &
narrov analysis of the status of federal judges, the Court held
that the presidentiaisduty to "take Care that the Lavs be
faithfully executed” includes "“any obligation fisrly and
properly inferrible [sic) from®" the Constitution. The Court
specifically stated that these wvere not limited to the express
terms of statutes and treaties, but included "the rights, duties,
and obligations growing out of the Constitution itself, our
international relations, and 2ll the protection iTglied by the
nature of the government under the Constitution.* As the Court
pointed out, Congress itself had approved this position when it
ratified the conduct of the government in using military threats
and diplomatic pressure to secure the release of an American vho
had been taken priscner in Europe. Noting that Congress had
veted a medal for the naval officer who had threatened to use
force to obtain the american's release, the Court asked, "Upon
what act of Congress then existing can any one lay his finger in

.16 U.S. Const., art., 11, sec. 3.

17 In re Neagle, 1325 U.S. at £9.

13'39. at 64 (emphasis added).

1s
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{

-
support of the action of our government in this matger?'lg‘ 1t ; :
‘military force may be used onh the President's own discretion to 2
protect Aserican lives and property sbroad, surely the less i
drastic means employed by president Reagan during the Iran ;
project vere vithin his conetitutional authority. }

: A §

. !
I1. Any Statute infrincing upon the President's Inherent
. Authority to Conduct Foreign Policy Would be Unconstitutional
* and Void.

Congress has traditionally exercised broad implied povers in
overseeing the activities of Executive Branch agencies, including
"probes into departments of the Pederal Government tO expose-
corruption, inefficiency or vaste.® Watkins v. United States,
354 U.S. 178, 187 (1957); see also McGrain v. Daugherty, 273 U.S.
135, 161-164 (1927). This pover of oversight is grounded on
Congress's need for information teo carry out its legislative
function. Because the executive departments are subject to
statutor; regulatior ard to practical restrictions imposed
through appropriations levels, Congress can usually demonstrate
that it has a legitimate and proper need for the information
necessary to make future regulatory and appropriations decisions
in an informed manner. McGrain, 273 U.S. at 178. = :

As the Supreme Court has observed, hovever, the
congressional powgr of oversight "is not unlimited.” Watkins,
154 U.S. at 187. It can be exercised only in aid of a
legitimate legislative function traceable to one of Congress's
enumerated powers. See McGrain, 273 U.S. at 173-174. The pover
of oversight cannot constitutionally be exercised in a manner
that would usurp the functions of either the Judicial or
Executive Branches. Thus, the Supreme Court has held that by
investigating the affairs of a business arrangement in which cone
of the government's debtors was interested, "the Bouse of-
Representatives not only exceeded the 1imit of its own authority,
but assumed a power which could only be properly exercised by . .

another branch of the government), because it wvas in its nature

18 1d4. The fact that such a statute may have existed, see
expatriation Act of July 27, 1868, ch. 245, sec. 3, 15 Stat. 223,
224 {current version at 22 U.S.C. 1732) (authorizing the

vse such means, short of war, as may be necessary to
obtain the relesase of Americans unjustly held prisoner by foreign
governments), €oes not diminish the force of the Supreme Court's
statement that no such statute vould be needed to support such an

exercise of executive pover.

20 It is worth observing that Congress's cversight povers are no
more explicit in the Constitution than are the President's povers
in foreign affairs. See McGrain, 273 U.S. at 161.

16
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cleerly judicial.® KRilbourn v; Thompson, 103 U.S. 168, 192
(1881). The same principle applies to congressional inquiries
that vould trench on the President's exclusive functions, .
'Lackin? the judicial pover given to the Judiciary, [Congress]
n

cannot ?uirc into matters that are exclusively the concern of
the Judiciary. Neither can it supplant the Executive in what

exclusively belongs to the Bxecutive.*®  Barenblatt.v. United
States, 360 U.S. 109, 112 (1959) (emphasis added).” "
1t is undoubtedly true that the Constitution does not

contemplate “a complete division of authority between the three
branches.” Nixon v. Administrator of General Services, 433 U.S.
425, 443 (1977). Nevertheless, there are certain quintessential
executive functions that Congress may not exercise in the guise :
of its "oversight pover.®" Congress, for example, may not give
its own agents the power to make binding rules "necessary to or
advisable for the administration and enforcement of a major
statute,” Buckley v. Valeo, 424 U.S. 1, 281 (1976) (white,. J.,
concurring in part). Nor may Congress unilaterally alter the
rights and duties creeted by a prior statutory authorization. . +*
INS v. Chagha, 462 U.S. 919, $S1 (1983). 1In general,; the '
management and conttol of .affairs committed tc the Executive’
“Branch, even those given to the Executive by Congress itself,

must remain firmly in the control of the President. Myers v.

United States, 272 U.S. 52, 135 (1926). A _fortiori, the conduct

of affairs committed exclusively to the President by the

Constitution must be carefully insulated from improper

congressional interference in the guise of “oversight*

activities.

This principle has three immediately relevant corrolaries. v
First, decisions and actions by the President and his immediate
staff in the conduct of foreign policy are not subject to direct !
reviev by Congress, "By the constitution of the United States, !
the President is invested with certain important political
povers, in the exercise of which he is to use his.own discretion,
and is accountable only to his country in his political
character, and to his own consciegce." Marbury v. Madison, 5
U.S. (1 Cranch) 137, 164 (1803).°

2 On its facts, Barenblatt did not involve an inter-branch
dispute. The Court upheld a contempt citation issued by a House
Committee against a witness vho refused to answver questions about
his ties with the Communist Party.

22 Obviously, Congress may investigate and consider the . :
President's past actions when performing one of its own assigned !
functions (for example, while giving advice and consent to- .

tresties or appointments, deciding vhether to issue a declaration

cf var, or during the impeachment process). o

17
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Second, vhile Congress unguestionably possesses the pover to
. meke decisions as to the appropriation of public funds, it may
" not attach conditions to Executive Branch appropriations that
require the President to relinquish any of his constitutional
discretion in foreign affairs. Just as an individual cannot be
required to vaive his constitutional rights as a condition of
accepting public employment or benefits, so the President cannot
be compelled to give up the authority of his office as a
condition of receivingathe funds necessary to carry out the :
duties of his office. To leave the President thus at the mercy .
of the Congress vould violate the principle of the separation of
povers in the most fundamental manner. The Pederalist indicates
thet one great “"inconveniency® of republican government is the
te:-dency of the legislature to invade ‘the prerogatives of the
other branches, and that one of the main concerns of the Framers
was to give the other branches the "necessary constitutiona}
rmeans and personal motives to resist [such] encroachments.',‘ in
: : an effort to address this problem the Constitution provides that
v the President’'s per§gna1 compensation cannot be altered during
~ ‘ . his term of office, and it must be acknowledged that the
President's constitutional independence is even more precious and

e e

23 The doctrine of unconstitutional conditions has pervasive ¢
application throughout the lawv. For a good general statement of :

the doctrine, see Frost & Frost Trucking Co, v. Railroad

Commission, 271 U.S. 583, 594 (1526):

If the state may compel the surrender of one
constitutional right as a condition of its-
favor, it may, in like manner, compel 2
surrender of all. 1t is inconceivable that
guaranties embedded in the Constitution of
the United States may thus be manipulated out
of existence.

2% The Federalist No. 51, at 321-322 (J. Madison) (C. Rossiter
ed. 196l1).

25 y.s. Const., art. II, sec. 1, cl. 7; The Federalist No. 51, at
321 (J. Madison) (C. Rossiter ed. 1961); id. No. 73, at 441-442
{(A. Eamilton). :

18
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vulnerable than his personal independence.z6

Third, any statute that touches on the President's inherent
authority in foreign policy must be interpreted to leave the v
president es much discretion as the language of the statute will
allov. This accords with the vell-established judicial i
presumption in faver of construing statutes.so 2s to avoid
constitutional questions whenever possible.®’  Because the .
President's constitutional authority in international relatiens i
Js by its very nature virtually 2s broad as the national interest :
and as indefinable as the exigencies of unpredictable events, ;
almost any congressional attempt to curtail his discretion raises
questions of constitutional dimension. Those questions can, and
must, be kept to a minimum in the only vay possible: by
resolving all statutory ambiguities in accord with the
presumption- that recognizes the President's constitutional

independence 1in international affairs.

) . T

411. &tatutory Reguirements-that the President Report to
Concress about his Activities Must Se Construed
Consistently with the President's Constitutional Authority
to Conduct Foreign Policy.

In 1980, the National Sccurity Act of 1847 was amended to
provide for congressional oversight of "significant anticipated
“intelligence activities.” This section nov provides (section

26 gee 41 Op. A.G. 230, 233 (1955):

1t is recognized that the Congress may grant

or withhold appropriations as it chooses, and

vhen making an appropriation may direct the

purposes to wvhich the appropriation shall be, .
devoted. It may also impose conditions with .
respect to the use of the appropriation, :
provided alwvays that the conditions do not ’ ;
require operation of the Government in a vay i
forbidden by the Constitution. 1£ the !
practice of attaching invalid conditions to

legislative enactments vere permissible, it

is evident that the constitutional system of

the separability of the branches of

Government would be placed in the gravest

jeopardy.

27 wr13f 'a construction of the statute is fairly possible by

which (a serious doubt of constitutionality] may be avoided,' 2

court should acdopt that construction.” Califano v. Yamasaki, 442 '
u.5. €82, 683 (1979) (quoting Crowell v. Benson, 285 U.S. 22, 62 .

(1532)).

18
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S

501(a) of the National Security Act, 50 U.S.C. 413(2)) {(empbasis
added): .

TG the extent consistent with all applicable

cuthorities and duties, including those conferred

he Constitutjon upon the executive and
Jeoislative branches of the Government, and to the
extent consistent vith due regard for the
protection from unsuthorized disclosure of
classified information and information relating to
intelligence sources and methods, the Director of
Central Intelligence and the heads of all
departments, agencies, and other entities of the
United States involved in intelligence activities
shall -- o

(1) keep the Select Committee on Intelligence
of the Senate and the Permanent Select Committee
on Intelligence of the House of Representatives

N - 4 . . . fully and currently informed of all
intelligence activities vhich are the
responsibility of, are engaged in by, or are
cer-ied out for or on behalf of, any department,
agency, or entity of the United States, including ,
any significant anticipated intelligence activity, ,
except that (A) the foregoing provision shall not !
require approval of the intelligence committees as
a condition precedent to the initiation of any
such anticipated intelligence activity, and (B)
if the President determines it is essential to
limit prior notice to meet extraordinary
circumstances affecting vital interests of the
United States, such notice shall be limited to the )
chairman and ranking minority members of the -
intelligence committees, the Speaker and minority
leader of the House of Representatives, and the
majority and minority leaders of the Senate,

For situations in which the President fails to give prior not.ce
under section 501(a), section 501(b), 50 U.S.C. 413(b), (emphasis

added) provides:

The President shall fully inform the
intelligence committees in a timely faghion of
{ntelligence operations in foreign countries,
other than activities intended solely for
obtaining necessary intelligence, for wvhich prior
notice vas not given under subsection (a) of this
section and shall provide a statement of the

20
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rezsons for not giving prior notice.2®

The delicate connection betveen the “timely notice® ;
requirement of section 501(b) and the President's inherent ;
constitutional authority, acknovledged in section s0l(a), is
dracatically confirmed by a colloquy betwveen Senators Javits and
Fuddleston, both of vhom vere on the committee that drafted this
provision. Senator Javits asked: “If information has been
vithheld from both the select committee and the leadership group
(as section 501(b) envisages), can it be vithheld on any grounds
other than 'independent constitutional authority' and, if so, on
vhat grounds?®  Senator Huddleston answvered: *Section 501(b)
recognizes that the President may assert constitutional authority
to withhold prior notice of covert operation {sic], but would not
be able to claim the identical authority to withhold timely ___
notice under section S01(b). A claim of constitutional authority
is the sole grounds that may be asserted for withholding prior
notice of a covert ogeration.' 126 Cong. Rec. 17693 (1980)

S S —

2B coction 501 of the National Security Act does not contemplate i
that prior notice of "intelligence activities" will be given in
all instances. Subsection (b} of section 501 makes specific
provision for situations in vhich "prior notice was not given
under subsection (a).” Because subsection (a) includes
situztions in vhich the President provides notice to the full
intelligence committees under subsection (a){(1)(A) and situations
in vhich he provides prior notice restricted to designated
members of Congress, including the chairmen and ranking members
of the Bouse end Senate intelligence committees under subsection
(2)(2)(B), it seems clear that subsection (b) contemplates
sitvations in which no prior notice has been given under either
of these provisions.
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!
(emphasis added).29 1£, as Senztor Huddleston contended, section i
23 ) similar colloquy took place on the floor of the House }
|
1

Rep. Hamilton: As I understand that subsection,
it allows the President to withhold prior notice
B entirely: that is, he does not inform anyone in
that circumstance. He only has to report in a
timely fashion. .
Is that a correct viev of subsection (b)?

Rep. Boland: In response to the gentleman, let me
say that the President must always give at least
timely notice. : :

126 Cong. Rec. 28,392 (1580). Thus, Rep. Boland clearly, if !
reluctently, confirmed Rep. Hamiltor's interpretation. During ' K4
the floor debates, several Senators &lso acknowledged that the

proposed legislation did not require that Congress be notified of

all intelligence activities prior to their inception. According

to Senator Nunn, the bill contemplated that "in certain instances :

the requirements of secrecy preclude any prior consultation with ;
Congress.” 126 Cong. Rec. 13,127 (1980¥(statement of Sen. Nunn).

See also id. at 13,125 (statement of Sen. Huddleston)(®"Section
S01(b) recognizes that the President may assert constitutional
authority to withhold prior notice of covert

‘operations . . . ."); id. at 13,103 (statement of Sen. Bayh).

In the course of the floor debates, some Senators stated that
the situations in which prior notice vas not required would be
very rare. See, e.g., 126 Cong. Rec. 26,276 (1980) (remarks of
Sen. Inouye). Such statements are of little relevance to
determining the scope of the prior notice requirepent. First,
the executive branch has alvays agreed that instances of deferred
reporting will be rare and has ccnsistently given prior notice.
Second, section 501 at the very least permits the President to
defer notice when he is acting pursuant to his independent s
constitutional authority; the scope of this authority is :
determined, not by legislators' view of the Constitution, but by
the Constitution itself, Third, the draftsmen of section 501
decided that because the scope of the President's constitutional
"authorities and duties” was in serious dispute, the legislation
vould not attempt to resolve the issues separating the parties to
the dispute. See 126 Cong. Rec, 13,123 (1880) (statement of Sen.
Javits). The ambiguities of subsection (b) reflect Congress' ’
inabpility to override the executive branch's view of the
President's constitutional authority. That dispute cannot nov be
settled, contrary to the Executive's position, by reference to
the statements of individual Congressmen vhe had a narrov viev of
the President's constitutionsl role.
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501(b) is to be interpreted to-require the President to act on
his inherent euthoritgoin vithholding notjce of covert operstions
until after tbhe fact, then any further statutory limitations
on the Precident's discretion should be narrovly constryed in
order to recpect the President's constitutional indepandence,

The requirencnt that such efter-the-fact notification be made *in
8 timely feshion®" appears to be such an additional limitation.

The entire anaslysis in this memorandum supports the
proposition that the phrase *in a timely fashion® must be
construed to mean “as soon as the President judges that
disclosure to congressional commnittees will not interfere vith
the success of the operation.* To interpret it in any other

. vay--for example, by requiring notification vithin some arbitrary
/ period of time unrelated to the exigencies of & particular
operation--vould seriously infringe upon the President's ability
to conduct operations that cannot be completed vithinsyhatever :
period of time vas read into the statutory provision. I
Furthermore, several putatively discrete intelligence ’
"operations® may be so interrelated that they shouléd
realistically be treated as a single undertaking vhose success

30 Senator Huddleston's interpretation is not necessarily ;
correct. As ve indicated in our memorandum of November 14, 1986, !
the President may be able to withhold prior notice even without

invoking his independent constitutional authority. !

i On the floor of the Senate, the bill's sponsor indicated that
his personal viev of the President's constitutional powers was
very narrow, and that he wanted the relevant congressional
committees notified “as soon as possible.™ He acknowvledged,
however, that the executive branch took a different view, and
that he expected "that these matters will be worked out in a
practical wvay." 126 Cong. Rec. 13096 (1980) {remarks of Sen.
Huddleston). These statements showv that the legislation was not
thought to preclude the President from acting on his own view of
his own constitutional povers. In guarding against such improper
interference, the President's ovn interpretation of his .
constitutional powers ®is due great respect® from the other
brenches. See United States v. Nixon, 418 U.S. 683, 703 (1874).
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might be jeopardized by édisclosure prior to its completion;3{

Thus, a number of factors combine to support the conclusion
that the ®tincly fashion® language should be read to leave the
President vith virtually unfettered discretion to choose the
right moment for ma2king the required notification. The vord

32 in his prepared testimony on S. 2284, President Carter's CIA
Director, Stansfield Turner, stated (National Intelligence Act of
1GR0: Hearincs before the Senate Select Ccmmittee on
Intellicence, 96th Cong. 28 Sess, 17 (1980)) (emphasis added):

Prior reporting vould reduce the President's flexibility to

desl with situations involving grave danger to personal

safety, or vhich dictate special requirements for speed and :
secrecy. On the other hand, activities which would have long t P
term consequences, or vhich would be carried out over an ’ :
extended period of time should generslly be shared with the
Congress at their inception, and I wvould have no objection to
making this peint in the legislative history.

Turner's testimony cannot properly be interpreted to imply that all
"long term,"® as opposed to "short term," projects require prior
notice. First, Turner drev a distinction between projects involving
great personal danger or requiring speed and secrecy and projects of
long duration or with long term consequences. He did not address
projects that are both long term aznd that involve danger to personal
safety, such as the recent Iranian . initiative. The inadvisability
of prior reporting applies as forcefully to such a project as te
"short term" projects that involve personal safety. Second, Turner
was careful not to say that long term projects must alvays be
reported at their inception: he said only that they will generally
be so reported. 1In a colloquy with Senator Bayh concerning the word
*generally,® Turner stressed that "one has to be a little cautious”
in making such a statement because "it will be gquoted back from
these hearings for years to come.® Hearings, supra, at 32. Turner
never stated that the Executive wvould or should give prior notice of .
all long term projects. Third, a distinction betveen long and short i
term projects would virtually force the President to prefer military | .
to diplomatic initiatives in situations like the one at issue in

this memorandum, which could not have been Congress' intent.

In any event, S. 2284 was not enacted, and the full Congress
never had its attention directed to Turner's statements. Those
statements are therefore not & significant 2id in interpreting
sectjon 501(b). As wve have shown, both the text of the statute and
the colloguies on the floor of the House and Senate indicate that
Congress did not require prior notice when the President was acting
pursuant to his independent constitutional authority. In permitting
"timely notice” in section 501(b), Congress mace no distinction
between long and shert term projects, and no such distinction should
be read into the statute.
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*¢timely” is inherently vague;1§_in any statute, it would
ordinarily be read to give the party charged vith ebiding by a
timeliness Tequirement the latitude to interpret it in a
reasonzdle mznner, Congress apparently thought that the
notification requirement vas meant to limit the President's
exercise of his inherent authority, vhile at the same time
Congress acknovledged the existence and validity of that
authority. Because the President is in the best position to
determine vhat the most reasonable moment for notification is,
and because any statutory effort to curtail the President's
judgment would raise the most serious constitutional questions,
the "timely fashion" language should be read, in its natural
sense, as a concession to the President's superior knovledge and
constitutional richt to make agy decision that is not manifestly
and indisputably unreasonable. This conclusion is reinforced

. by the nature of intelligence operations, vhich are often

L exceptionally delicate undertakings that may have to extend over .

o considerable periods of time. The statute's recognition of the k4

President's authority to withhold prior notification would be
meaningless if he could not withhold notification at least until

33 The statute uses a more precise phrase in section 501(a},

wvhere it requires that certain committees be kept "fully and

currently informed® of activities not covered by section 501(b).

This phrase wvas interpreted by the Senate Committee to mean that i
"{alrrangements for notice are to be made forthwith, vithout
delay.® S. Rep. No. 730, 96th Cong., 2d Sess. 9 (1380),
reprinted in 1980 U.S. Code Cong. & Admin. News 4192, 4199, No
such interpretation was placed on the “"timely fashion® language
of section 501(b). See id, at 12, reprinted in U.S. Code Cong. &
Admin. News, at 4202-4203.

3¢ The legislative history of section 501(a) specifically :
indicated that "[nlothing in this subsection is intended to |
expand or to contract or to define whatever may be the applicable :
authorities and duties, including those conferred by the :
Censtitution upon the Executive and Legislative branches.® S. .
Rep. No. 730, 96th Cong., 2d Sess. 6 (1580), reprinted in 1580

U.S. Code Cong. & Admin. Newvs 4192, 4126. Furthermore, the

Senate Committee acknovledged that it was “uncertain™ about the

distribution of povers betveen the President and Congress in the

naticnal security and foreign policy area. See id. at 95-

reorinted in 1980 U.S. Code Cong. & Admin. News, at 4199,
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after the undertaking as & vhcig vas completed or terminated.35 :

Conclusion
section S01(b) of the National Security Act of 1847 must be
interpreted in the light of section 501 as a wvholé and in light i
of the President's broad and independent constitutional authority

35 gection 502 of the National Security Act, 50 U.S.C. 414,
generally limits the use of funds sppropriated for intélligence
activities to cases in vhich Congress has been given prior notice
of the nature of the activities. Section 502(a)(2) allovs -
expenditures vhen *in the case of funds from the Reserve for
Contingencies of the Central Intelligence Agency and consistent
with the provisions of section [501) concerning any significant *
anticipated intelligence activity, the Director of Central

intelligence has notified the appropriate congressional

committees of the inient to make suech funds available for such

activity.® This provision should be interpreted to allov the

sresident to use funds from the Reserve for Contigencies in order

to carry out operations for which he wvithholds notice in accord .

with section 501(b). Section 502(a)(2)'s specific reference to

section 501 should be taken to give the President implicit

authorization to vithhold notification of the expenditure of

funds just as he withholds notification of the operation itself: t

to read it otherwise vould mean that section 502 had effectively, o
though impliedly, repealed section S01's acknovledgement of the

President's independent constitutional authority.

1¢ should be noted, hovever, that section 502(a)(2) is clumsily
drafted; if rcad literally, it could be taken to suggest that
Congress must alvays be notified in advance vhen funds
appropriated for intelligence activities are to be used for
covert operations. The Conference Committee commented on the
language in question by noting that it did not expect situations
to arise in which there would have to be prior notice under
section 502 as to the funding of an activity that did not itself
have to be reported under section 501; the Committee also
indicated that if such 2 sjtuation vere to arise, it should be
resolved in a spirit of *comity and mutual understanding.” H.R,
Conf. Rep. No. 373, 99th Cong., 1st Sess. 19 (1985), reprinted in
1885 U.S. Code Cong. & Admin. News 952, 961-962. Accord S. Rep.
79, 9Sth Cong., 1st Sess. 5 (1985). Similarly, the House
Committee Report indicated that “the same event . . . can be
treated in the same way under nev Section 502(a) and Section 501.
H.R. Rep. No. 106 (Part 1) 8 (1385), reprinted in 1885 U.S. Code
Cong. & Admin. Nevs gs2, 954. This supports the reasoning
ocutlined above.
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to conduct foreign policy. The requirement that the President -
inform certain congressional committees "in a timely feshion® of '
a foreign integli ence operation as to wvhich those committees i
vere not given'prior notice should be read to leave the President
vith discrotion to postpone informing the committees until he
determines that the success of the operation vill not be
jeoperdized thereby. Because the recent contacts vith elements
of the Iranian government could reasonably have been thought to
require the utmost secrecy, the President vas justified in
vithholding section 501(b¥ notification during the ongoing effort
to cultivate those individuals and seek their aid in promoting
the interests of the United States.

e ) ) ) : Charles J. Cooper § o
) : Assistant Attorney General
Office of Legal Counsel
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\\:,._' Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General Washingion, D.C. 20530

June 9, 1987

[

n £

. ] ~o
Representative Matthew F. McHugh - -
Chairman, Subcommittee on Legislation of the ©c ~
House Permanent Select Committee on Intelligence LRSS =
House of Representatives =8 iz
Washington, D.C. 20515 =4 T
I oz s

Dear Mr. Chairman: : oS

=

This letter presents the views of the Department of Justice on
H.R. 1013, a bill relating to the system of congressional oversight
of intelligence activities. The Department of Justice opposes
enactment of this legislation because we beljeve it would unconsti-
- tutionally intrude on the President's authority to conduct the

<::>foreign relations of the United States.

H.R. 1013 would make substantial revisions of both the con-
gressional reporting requirements of the National Security Act and
the Hughes-Ryan Amendment. Besides appearing to broaden the con-
gressional notification requirements, section 3 of H.R. 1013 would
delete from section 501(a) of the National Security Act the present
express acknowledgment that the Act imposes reporting requirements
on the President only insofar as the requirements are consistent
with Eis authorities and duties under the United States Constitu-
tion. It would also delete the Act's provision acknowledging the

1 section S01(a) presently provides (emphasis added):

To the extent consistent with all applicable
authorities and duties, including those conferred by
the Constitution upon the executive and legislative
branches of the Government, and to the extent
consistent with due regard for the protection from
unauthorized disclosure of classified information
and information relating to intelligence sources and
methods, the Director of Central Intelligence and
the heads of all departments, agencies, and other
entities of the United States involved in

intelligence activities shall ~--
] - (1) keep the Select Committee on Intelligence of

the Senate and the Permanent Select Committee on

-]~
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, president's independent constitutional suthority, namely section

‘<:::301(b), vhich provides for presidential discretion in deferring..
notice to Cgngress concerning exceptionally sensitive intelligence
activities.” 1In place of the current Act's provision acknovledging
the President's suthority to provide "timely notice" in such sensi-
tive situations, section 3 of H.R. 1013 would purport to require
that such notice be given within 48 hours after the initiation of
such operations.

Section 2 of H.R. 1013 goes even further with respect to
operations involving the Central Intelligence Agency. It would
purport to require that copies of Hughes-Ryan "findings" be pro-
vided to certain executive branch officials and that this be doge
vefore the initiation of any operation requiring such findings.

1 cont. Intelligence of the House of
Representatives . . . fully and currently informed
of all intelligence activities which are the
responsibility of, are engaged in by, or are
carried out for or on behalf of, any department,
agency, or entity of the United States, including
any significant anticipated intelligence activity,
except that (A) the foregoing provision shall not
require approval of the intelligence committees as a
condition precedent to the initiation of any such
anticipated intelligence activity, and (B) if the
President determines it is essential to limit prior
notice to meet extraordinary circumstances affecting
vital interests of the United States, such notice
shall be limited to the chairman and ranking
minority members of the intelligence committees,

the Speaker and minority leader of the House of
Representatives, and the majority and minority
leaders of the Senate.

Needless to say, deleting the underscoged language would be only

symbolic and could not alter the constitutional rights or duties of
either branch.

2 gection 501(b) currently provides (emphasis added):

The President shall fully inform the intelligence
committees in a timely fashion of intelligence
operations in foreign countries, other than
activities intended solely for obtaining necessary
intelligence, for which prior notice vas not given
under subsection (a) of this section and shall
provide a statement of the reasons for not giving

prior notice.

3 The Hughes-Ryan amendment, 22 U.S.C. 2422, provides in its
(::) present form:

‘No funds appropriated under the authority of

| ‘ -2 -
l L -
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)ational Security Act would apply to congressional notification of

_.he "Hughes-Ryan® operations, this unprecedented requirement of ©
notification of subordinate executive brgnch officiasls appears to
impose an absolute rule of prior notice.

<::?hile the 48-hour provision of the nev section 501(e) of the

In keeping with the long-standing view of Presidents of every
Administration that has considered this issue, the Department '
believes that these provisions of H.R. 1013 are unconstitutional.
As you know, these same issues were the subject of thorough debate
and extensive negotiation in 1980, vhen Congress was considering
proposals for intelligence oversight legislation. It was the
position of the Administration then, as it is of this Administra-
tion now, that there may be exceptional occasions on vhich the
President's exclusive and inalienable constitutional duties in the
area of foreign affairs would preclude him from giving prior notice
of very sensitive intelligence-related operations.

This Administration, like prior Administrations, is anxious to

. work with Congress in devising arrangements to satisfy the legiti-
mate interests in legislative oversight. But the executive branch
in 1980 recognized that there is a point beyond vhich the Consti-
tution simply would not permit congressional encumbering of the
President's ability to initiate, direct, and control the sensitive
national security activities at issue here. Testifying before the
Senate Select Committee in 1980, then CIA Director Stansfield _
Turner emphatically pointed out that the prior notification then

(:;:peing considered "would amount to excessive intrusion by the

Congress into the President's exercise of his powvers under the
Constitution.” See National Intelligence Act of 1980: Hearings
before the Senate Select Committee on Intelligence, 96th Cong., 2d
Sess. 17 (1980).

The Constitution confers on the President the authority and
duty to conduct the foreign relations of the United States. Covert
intelligence-related operations in foreign countries are among the

3 Cont. this chapter or any other Act may be

expended by or on behalf of the Central

Intelligence Agency for operations in foreign

countries, other than activities intended

solely for obtaining necessary intelligence,

unless and until the President finds that each

such operation is important to the national

security of the United States. Each such

operation shall be considered a significant

anticipated intelligence activity for the

purpose of section 413 of title 50 [i.e.,

section 501 of the National Security Act].
€ gection 2 of H.R. 1013 also requires that the national security
finding be in writing. We do not, hovever, interpret this to mean
that signed copies of the finding must be provided to Congress Or

-3 -
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most sensitive and vital aspects of this duty, and they lie at the
very core of the President's Article II responsibilities. 1In this
letter the Department will not seek to detail all the authorities

' and precedents relevant to our conclusion that an absolute prior
notice requirement of the kind proposed in H.R. 1013 would be
unconstitutional. 1In summary, hovever, the Department believes
that the Constitution, as confirmed by historical practice and
Clear statements of the United States Supreme Court, leaves the
conduct of foreign relations, which must include foreign intelli-
gence operations, to the President except insofar as the Consti-
tution gives specific tasks to the Congress. :

The principal source for the President's wide and inherent
discretion to act for the nation in foreign affairs is section 1 of
article I1I of the Constitution wherein it is stated: "The execu-
tive Power shall be vested in a President of the United States of
America."” The clause has long been held to confer on the Presi-
dent plenary authority to represent the United States and to pursue
its interests outside the borders of the country, subject only to
limits specifically set forth in the Constitution itself and to
such statutory limitations as the Constitution permits Congress to
impose by exercising one of its enumerated powers. The President's
executive power includes all the discretion traditionally available
to any sovereign in its external relations, except insofar as the

Constitution places that discretion in another branch of the
government.

explained in The Federalist why the President's executive power
would include the conduct of foreign policy: “The essence of the
legislative authority is to enact laws, or, in other words to
prescribe rules for the regulation of the society; while the
execution of the laws and the employment of the common strength,
either for this purpose or for the common defense, seem to com-
prise all the functions of the executive magistrate." See The
Federalist No. 75, at 450 (A. Hamilton) (C. Rossiter ed. 1961). By

e recognizing this fundamental distinction between "prescribing rules
for the regulation of the society” and "employing the common
strength for the common defense" the Framers made clear that the
Constitution gave to Congress only those powers in the area of
foreign affairs that directly involve the exercise of legal
authority over American citizens. As to other matters in which the
nation acts as a sovereign entity in relation to outsiders, the
Constitution delegates the necessary authority to the President in
the form of the "executive Power."

<::> Before the Constitution was ratified, Alexander Hamilton

The authority of the President to conduct foreign relations
vas first asserted by George Washington and acknowledged by the
First Congress. Without consulting Congress, President Washington
determined that the United States would remain neutral in the wvar
betwveen France and Great Britain. The Supreme Court and Congress,

<::> ¢ Cont. to subordinate executive branch officials.

-4 -
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too, have recognized the President's 'broad discretion to act on

/" N\ his own initiative in the field of foreign affairs. In the

\__/ leading case, !sm_&e_d_m v. Curtiss-Wright Export Corp,, 299
U.S. 304 (1936), the Court drev a sharp distinction betwveen the
President's relatively limited inherent povers to act in the
domestic sphere and his far-reaching discretion to act on his own
suthority in managing the external relations of the country. The
Supreme Court emphatically declared that this discretion derives
from the Constitution itself, stating that "the President [is] the
sole organ of the federal government in the field of international
relations -- a pover which does not require as a basis for its
exercise an act of Congress." 299 U.S. at 3159-320 (emphasis added).
Moreover, as the Curtiss-Wright Court noted, the Senate Committee
on Foreign Relations acknowledged this principle at an early date
in our history, stating that "the President is the constitutional
representative of the United States with regard to foreign na-
tions.”™ The Committee also noted "that [the President's consti-
tutional] responsibility is the surest pledge for the faithful
discharge of his duty" and the Committee believed that "interfer-
ence of the Senate in the direction of foreign negotiations [is]
calculated to diminish that responsibility and thereby to impair
the best security for the national safety.” 299 U.S. at 319
(quoting U.S. Senate, Reports, Committee on Foreign Relations, vol.
8, p. 24 (Feb. 15, 1B16)). Curtiss-Wright thus confirms the
President's inherent Article 11 authority to engage in a wide
range of extraterritorial foreign policy initiatives, including

~ intelligence activities -- an authority that derives from the
,//> Constitution, not from the passage of specific authorizing
'\__/ legislation.

Despite this wide-ranging authority, Presidents have been
careful to consult regularly wvith Congress to seek support and
counsel in matters of foreign affairs. Moreover, we recognize that
the President's authority over foreign policy, precisely because
its nature requires that it be wide and relatively unconfined by
preexisting constraints, is inevitably somewhat ill-defined at the
-, margins. Whatever questions may arise at the outer reaches of his

pover, however, the conduct of secret negotiations and intelligence
operations lies at the very heart of the President's executive
power. The Supreme Court's Curtiss-Wright decision itself notes
the President's exclusive power to negotiate on behalf of the
United States. The Supreme Court has also, and more recently,
emphasized that this core presidential function is by no means
limited to matters directly involving treaties. 1In United States
v. Nixon, 418 U.S. 683 (1974), the Court invoked the basic Curtiss-
Wright distinction between the domestic and international contexts
to explain its rejection of President Nixon's claim of an absolute
privilege of confidentiality for all communications between him
and his advisors. While rejecting this sweeping and undifferen-
tiated claim of executive privilege as applied to communications
involving domestic affairs, the Court repeatedly and emphatically
stressed that military or diplomatic secrets are in a different
 category: such secrets are intimately linked to the President's
\\,/ Article II duties, wvhere the "courts have traditionally shown the

-5-
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tmost deference to Presidential responsibilities.” 18 U.S. at
(::> 710 (emphasis added). U

We are unavare of any provision of the Constitution that
affirmatively asuthorizes Congress to have the role provided in H.R.
1013. Congress' implied authority to oversee the activities of
executive branch agencies is grounded on Congress' need for infor-
mation to consider and enact needful and appropriate legislation.
Congress in the performance of this legislative function, however,
does not require detailed knowledge of virtually all intelligence
activities particularly prior to initiation. Oversight of ongoing
operations has the potential to interfere with the ability of the
President to discharge the duties imposed on him by the Consti-
tution. Accordingly, the President must retain his constitutional
discretion to decide whether prior notice, in certain exceptional
circumstances, is not appropriate.

Since the current legislation was adopted in 1980, of course,
the President has provided prior notice of covert operations in
virtually every case. Moreover, in acting to implement the recom-
mendations of the Tower Board, the President recently reaffirmed
his committment to the current statutory scheme of notification.
See the text of National Security Decision Directive No. 266, which
accompanied the President's message to Congress of March 31, 1987.

The Department of Justice also objects to Section 2 of H.R.

1013, which would purport to require that the President furnish

<::> copies of his national security findings to the Vice President, the
Secretary of State, the Secretary of Defense, and the Director of
Central Intelligence before the initiation' of any operation
requiring a Hughes-Ryan finding. Like the congressional prior
‘notice requirements, though for somewhat different reasons, this-
provision is inconsistent with the President's constitutional
authority. By requiring certain of the President's subordinates to
be notified of covert actions before they occur, this proposal
would infringe on the President's prerogatives as head of a unitary
executive branch to exercise full discretion in consulting and
communicating with his subordinates.

The Constitution places the whole executive power in the hands
of the President. 1In contrast to political systems that employ
some form of cabinet government, our Constitution is based on the
principle of the unitary executive. It is worth emphasizing that
the Framers deliberately chose this principle and deliberately
rejected the cabinet (or privy council) alternative, with which
they vere quite familiar from British practice and from the consti-
tutions of most of the original states. Indeed Article II, section
2, of the Constitution provides that the President *may require the
Opinion, in writing, of the principal Officer in each of the execu-
tive Departments, upon any Subject relating to the Duties of their
respective Offices" (emphasis added). Plainly, it §s the President

.~ vwho decides when he requires the advice of others in the Executive

_ Branch and vhich persons he will consult. Neither his authority to
seek advice from such officials as he may choose nor the manner in

vhich he makes such consultations may be circumscribed by Congress.

-6 -
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The Framers' two main reasons for choosing to create a unitary

<::>executive vere complementary and mutually reinforcing. PFirst,
they thought that for the executive branch, in sharp contrast to
the legislative branch, rapid and decisive decision-making is suf-
ficiently important that it outweighs the inevitably concomitant
danger that rash or ill-considered actions will be undertaken., See
The Pederalist No. 70, at 423-24 (A. Hamilton) (C. Rossiter ed,
1961). Second, the Framers believed that unity in the executive
wvould promote vhat today wve call *"accountability.” As Alexander
Hamilton pointed out, the more that the executive pover is vatered
down and distributed among various persons, the easier it is for
everyone concerned to avoid the blame for bad actions taken or for
desirable actions left undone. See The Federalist No. 70, at 427
(A. Bamilton) (C. Rossiter ed. 1961).~ Certainly, it would be
unvise, as vell as unconstitutional, to move our governmental
{nstitutions in a direction that could lead to less presidential
accountability.

Of course, we acknowledge that consultation with the members
of the National Secugity Council would almost always be a prudent
presidential policy. We object only to undertaking to make such
consultation a legal obligation. As a constitutional matter, there
is no difference between the subordinate officials listed in this
bill and thousands of other executive branch officers. 1If one
statute could require the President to notify any of them of his
national security findings prior to initiating a covert operation,
another statute could just as easily require him to notify other

; subordinates, or all of them. Thus, given the Constitution's
creation of a unitary executive, the cabinet notification require-
ments in section 2 of this bill, like the congressional notifica-

tion requirements discugsed earlier, are inconsistent with Article
11 of the Constitution.

5 The Framers also believed that placing the whole of the
executive pover in one man wvas usefully "conducive" to secrecy -- a

. consideration directly relevant to H.R. 1013. See The Federalist
No. 70, at 424 (A. Hamilton) (C. Rossiter ed. 1961).

6 Indeed, in keeping with past practice, the President has
directed that "proposed covert actions . . . be coordinated wvith
NSC participants, including the Attorney General, and their respec-
tive recommendations communicated to the President . . . ." NSDD
266 (March 31, 1987). '

? The requirement in section 2 of H.R. 1013, that the national
security finding mandated by the Hughes-Ryan Amendment be in
writing also raises questions insofar as it has some potential to
interfere with the President's discretion in choosing hov to run
his own office. On the other hand, because this provision does
serve the legitimate purpose of facilitating after-the-fact

<::> congressional oversight, it is the least objectionable feature of
HOR. 1013.

-7-
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In closing, the Department notes that when proposal i
to those in H.R. 1013 vere introduced in 1979 ang gggo, :t‘:zilar
recognized that no President has either the right or the pover -to
alter the Constitution's allocation of povers among the institu-
:ésns of our government. This view was correct then and is correct

" The Office of Management and Budget has advised this D
ment that it has no objection to th issi epart-
Congress. J o the submxssxoy of this rgport to

Sincerely,

R. bobly.

. hn R. Bolton
Assistant Attorney General
Office of Legislative Affairs
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PRESIDENTIAL FINDINGS AND CONGRESSIONAL OVERSIGHT FOR
" INTELLIGENCE ACTIVITIES (SEC. 467,

The Senate bill contained provisions (Sec. 40% and Sec 404 pro-
viding for comprehensive oversight of all intelligence activitjes by
the intelligence committees of the House and Senate. including 3
revision of the so-called Hughes-Rvarn amendment to the Foreign
Assistance Act (22 US.C. 2224 which requires reporting to Con-
gress of certain CIA activities conducted abroad.

The House bill contained no comparable provisions.

The congressional oversight provisions of the Senate bill esiab.
lish a permanent statutory basis for the oversight procedures that
have been developed by the select commitiees and the executive
branch over the past four vears. They are predicated orn two ger:-
eral principles. The first is respect for the authoritjes and duties of
both the Congress and the executive branch. including the constitu-
tional authorities of each branch The cecond 1s the dutv of both .
branches through mutual consultation to ensure that sensitive in-
formation is securely handied so that the interesis of the United
States are protected.

Both of these principles are to be taken into account as limita-
tions on the obligations imposed by the statute. For example, the
statute would not preclude an executive branch assertion of consti-
tutional authority to take actions to defend the nation, nor does
the statute limit the congressional power of inguiry under the ( on-
stitution. Moreover. since both branches agree upon their dut: to
protect intelligence sources and methods. the select commitiees
have worked out procedures and practices under which by agree.
ment certain informatior is usually not sought by the committees.
Examples of such information mey include the identities of agents
or other sources of intelligence coliection.

It is agreed by both the committees and the executive breanch
that the protection of intelligence sources and methods is not tc be
used as a device 1c place one branch ir & positior: of advantiage By
agreement both branches recognize that particular circumsiances
viill require the exercise of unusual care ang discretion. The protec-
tion of sources and methods is & meznc to protect the vitel inter-
ests of the U.S and is not ar end in itsell. Consequently, over the
past four vears the intelligence oversight committees have cor.-
sulted with the executive branch to determine those areas vhere,
on the basis of past experience and a reasonzabie sense of future
needs. there might be good and sufficient reason to withhold infor-
mation when some compelling reasons arisc from extraordinary
circumstances where the vita! interesic of the U.S. are involved. -
The clear intent of these two principles is to ensure that the le-
gitimate concerns of both branches &ngd the interesis of the nation
as & whole are respected. Neither the executive branch nor the leg-
islative branch is giving up anyv powers. authorities or rights 1t
may have: rather. bott, branche: reccegnize the powers. rights. au-
thorities and duties of the other. Thrcugh this legislation there are
established procedures by which both branches ma&y Carry oul their
separate and joint responsibilities anc duiies 1o protect the naticn
through the use of inteiligence informeatior. ’
Four duties are imposed upeor: execulive bran
they are 10 keep the select committees liv

[
[V

ully and currentiv
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formed” of intelligence activities.! Second. they are to provide ad-
vance information to the select committees regarding “significant
anticipated intelligence activities,” such as covert operations and
certain other intelligence activities specified in consultation with
the executive branch. Third. they are to furnish any information or
material concerning intelligence activities requested by the select
committees in order to carry out the select committees authorized
responsibilities. Fourth. they are to provide timely reports on il-
legal intelligence activities and significant intelligence failures

Provision is also made for procedures to be followed in those
rare. extraordinary and compelling circumstances when advance
information might be withheld fronm: the select committees. I the
President determines it is essential to limit prior notice to meet ex-
traordinary circumstances affecting vital nationz] interests. such
prior notice is to be given to eight congressiona! leaders. If prior
notice of a covert operation is not given. the president mus: fully
inform the select committees in a timely fashion and provide 2
statement of the reasons for not giving prior notice.

The statute authorizes the President and the select committees
to establish the procedures necessarv for carrving out these re-
quirements. In addition. each House is to establish procedure: for
protecting sensitive information furnished under the statute from
unauthorized disclosure, and for notifving each House anc other

/~ appropriate committees of matters requiring their attentior..
Concern was expressed by the Hcuse conferees that the provi-
sions for the protection of information from “unauthorized disclo-
sure” might be construed as authority to withhold information
from the select committees on the grounds that providing the infor- |
mation to the select committees would constitute unauthorized dic-
closure of classified information or information relating to intell;
gence sources and methods. Therefore, a final provision is inciuded
to make clear that nothing in the statute mav be construed ir suck
a manner.
As stated in the report to accompany 8. 2284, & separate Senate!
passed bill the provisions of which are identical 1o the Senate over-
sight provisions (S. Rept. 96-7301, the select committees “are au-
thorized to receive such information.” The authority of the seleci
committees to receive highly sensitive information is reflecied in
other contexts as well For example. the receniiv reportec House
and Senate versions of the Intelligence Identities Protectior Act,
which provides criminal penalties for disclosing identities of covert
agents to any individual not authorized to receive classified infor-
mation, defines the term “authorized’ to include “having authori
tv. right. or permission pursuant to the provisions of . . . arny ruile
of the House of Representatives or resolution of the Senate which
assigns responsibility within the respective House of Congres: for
the oversight of intelligence activitiezs © The conferees expeci tha
mutual agreement on the need 1¢ protect vita! intelligence sources
and methods may result in decisions that certain informatiorn. such
as the identities of covert agents. need no: be furniched 1¢ the
select committees in particular circumstances. Although qiffer-
ences have occasionally ariser under the current procedures. and
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may arise on future occasions after the enactment of this statute, it
is the view of the conferees that, as in the past such difierences
must be resolved on the basis of comity and mutual understanding
Moreover, both branches agree that the select committees continue
to have the right to obtain information they reguire by subpoenz
Ac stated in the Senate report accompanyving S. 2284, the statute
does not provide a statutory right to withhold informatior from
Congress when subpoenaed by Congress.

The House agreed to the Senate provision with an amendment.

TiTLE OF THE By - -

The conferees agreed to the title of the House bill which reads:

An Act to authorize appropriations for fiscal vear 1981 for the in-

telligence and intelligence-related activities of the United Siates
Government, for the Intelligence Community Staff. and for the

" Central Intelligence Agency Retirement and Disability Sysien:i. and

for other purposes.

Epwarp P. BoLanbp.
BiLL D. BURLISON.
CLEMENT J. ZABLOCKI,
NorMaXN Y. MINETA.

J. K ROEBINSON,

G. WiLLiaM WHITEHURST.

For consideration of matters within the jurisdiction of .
the Armed Services Committee under clause lici of Ruie

MeLvIN PRrICE.
Ricuarp B. IcsoRD,
Bor WiLsON.

Solelv for consideration of such provisions of sections 40+
and 40Y and modifications thereo! as fzll within the juris-

diction of the Foreign Affairs Committes under ciause lih
of Rule X:

-DaxTE B. FascreiL
‘Wi & BroowmrieLp.
Erwarp J. DERWINSEK:.
Managers on the part of the Hous:,
BircH Bavh. :
Apia E. STEVENSON.
WarLTEE D. HUDDLESTON.
Daxirr K. InoUyE,
Hexey M. Jacksox.
Daxiri PaTRICE MOYNIHAN.
Jozsern R. Bipex. dr..
Barrey GOLDWATEE.
Creries McC. MaTHIAS Jr..
Jou~N B CHAFFE.
Mavrcory Warior.
Devin DURENEBERGEE.
Ricsarn G LuGar.

T AT ATy AT AT
RN ST IR
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cluding thosc words] is to require prior consultation between the
Committee and the intelligence community. but not prior consent
or approval.”?®

Section 501 (a) (1) (B)—Limited Prior Notice

Provision has been made in (a) (1) (B) for those rare cases in which
the President deiermines it 1s essential to Limit prior notice to meet
extraordinary circumstances affecting the vital interests of the United
States. For these cases, the President shall limit prior notice to the
Chairmen and ranking minority members of the House Permanent
Select Committec on Intelhgence and the Senate Select Conmumitiee on
Intelligence, the Speaker and the minority Jeader of the Housc of Rep-
resentatives, and the majority and minority leaders of the Scnate.

The purposc of this limited prior notice in extraordinary circum-
stances 1s to preserve the secrecy necessary for very sensitive cases
while providing the President with advance consultation with the
Jeaders in Congress and the Chairmen and ranking minority members
who have specia] expertisc and responsibility in intelligence matters.
Such consultation will ensure strong oversight. and at the same timc,
share the President’s burden on difhcult decisions concerning signifi-
cant activities. This liniited prior notice calls only for prior consule-
tion, and In no way suggests prior approval.

Sectior 501 (0) (2)—Access to Information _

“Sec. 501. (&) ... the Director of Central Intelligence and the heads
of all departments, ggencies. and other entities of the United States
involved 1in intelligence activities shall—

* L 4 L 2 L 4 L J ]  J

(2) furnish any information or material concerning intelligence
activities which 1 in the possession, custody or control of any de-
partment. agency or entitv of the United Siaies and which is
requested by either of the Select Committees in order to carry out
its authorized responsibilities

Section 501 (a) (2) states that agency heads are to furnish the com-
mittee any document or information which the agency has in its
possession. custody. or control. The purpose of this section is to sup-
plement subsectior: () (1), which requires that the committees be kept
fully end currently informed. by permitting the comnittess to oo
information upon regues: that 1 relevani to its authorized responsi-
bilities. _ '

Mery of the mandated duties of the Committec do not require access
to sources and methods. but some do. In the usual course of the Com-
mitiee work, the identities of human sources are not needed. nor have
they been requested. A hvpothetical case would serve to illustrate the
point. An aliv of the United States has a source highlv placed in the
cabiner of Ruritanis. Thic ally is willing to give the information to
the United States provided that the nature of the source is disclosed 1o
the President and the Direcior of Central Intelligence onlv and nc one
else. The informetion is of critical imporiance to the United States. The
President therefore would agree to such a condition. and the commit-

* Congreseions] Record, $4:k Cong., 2¢ sessior, Mex 12, 16876, v. 120 p. 7261,

1 N 4 . w1
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tees would not seek nor expect to receive the source of such information.

, However, in the event that the information turned out to be spurious

i’ ‘ and was actually contrived by the Ruritanian government and caused

: harm to the United States in some wajy. the intelligence oversight com-

; . mittees would. In the course of their proper inquiries, have every right

: to learn the identity of the source. This underlines the general ap-

proach of the oversiglit committee. The right of full access to any

intelligence information implies some measure of discretion. It does

not mean trucking the entire product of the intelligence community

each day to the Committee offices. It does mean, however, that should

the Committee believe it necessary, in the conduct of its mandated

duties. all the information it desires shall be supplied consistent with

subsection (a). The occasions when any information including sources

and methods might be sought are almost always confined to abuse or

misuse situations or in the case of intelligence failures. The Committee

has exercised this authority on a number of occasions over the past five

years without any unauthorized disclosure of classified information or
sensitive sources and methods.

Section 501(a) (3)—Reports on Illegal Activities or Significant Intel-

. ligence Failures ' :

“Sec. 501. (a) . .. The Director of Central Intelligence and the
heads of all departments, agencies, and other entities of the United
States involved 1n intelligence activities shall—

* * L g L J L J [ ] [ J

(3) report in a timely fashion to the Select Committees any

illegal intelligence activity or sigmificant intelligence failure and
any corrective action that has been taken or is planned to be
taken in connection with such illegal activity or failure.”

Section 501(a) (3) provides that the head of each intelligence agency
is to report any intelligence activity that violates any law of the
United States. including violation of any Executive Order or Presi-

» dential Directive, or significant violation of an entity rule or regula-

' @ tion issued pursuant to law. A report would be made to the intelligence

N oversight comnmittees upon confirmation of any violation, and would

' include a description of what corrective action has been taken or is
expected to be taken by the entity with respect to such violations.

This requirement parallels similar language in section 11(c¢) of
Senate Resolution 400 for reporting activities which “constitute vio-
lations™ and in section 3403 of Executive Order 12036 for reporting
activities that “are illegal.” It is not intended in any way to affect or
alter the responsibilities and practices of the Executive branch for
reporting to appropriate authorities, including the Attorney General,
evidence of possible violations and activities which raise questions of
legality. (See, inter alia. sections 1-706, 1-709, 3-102, 3-2, and 3-3 of

. - Executive Order 12036.)

The Director of Central Intelligence and the head of each agency
are also to report to the intelligence oversight committees each sig-
nificant intelhigence failure in the work of that entity or for whic
that entity is responsible; this report would likewise contain a descrip-
tion of any corrective actions which have been taken or which are
planned to ensure that such a failure does not recur. Significant fail-
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THE WHITE HOUSE

WASBHMINGTON

November 4, 1982

MEMORANDUM FOR TRE HEADS OP EXECUTIVE DEPARTMENTS
AND AGENCIES

SUBJECT: : Procedures Governing Responses to
Congressional Requests for Information

The policy of this Administration is to comply with Congres-
sional requests for information to the fullest extent consis-
tent with the constitutional and statutory obligations of the
Executive Branch. While this Administration, like its prede-
cessors, has an obligation to protect the confidentiality of
some communications, executive privilege will be asserted only
in the most compelling circumstances, and only after careful
review demonstrates that assertion of the privilege is neces-
sary. Historically, good faith negotiations between Congress
and the Executive Branch have minimized the need for invoking
executive privilege, and this tradition of accommodation should
continue as the primary means of resolving conflicts between
the Branches. To ensure that every reasonable accommodation

is made to the needs of Congress, executive privilege shall not
be invoked without specific Presidential authorization.

The Supreme Court has held that the Executive Branch may occa-
sionally find it necessary and proper to preserve the confiden-
tiality of national security secrets, deliberative communications
that form a part of the decision-making process, or other infor-
mation important to the discharge of the Executive Branch's con-
stitutional responsibilities. Legitimate and appropriate claims
of privilege should not thoughtlessly be waived. However, to en-
sure that this Administration acts responsibly and consistently
in the exercise of its duties, with due regard for the responsi-
bilities and prerogatives of Congress, the following procedures
shall be followed whenever Congressional requests for information

raise concerns regarding the confidentiality of the information
sought:

1. Congressional requests for information shall be
complied with as promptly and as fully as possible,
unless it is determined that compliance raises a
substantial question of executive privilege. &
"substantial question of executive privilege® ex-
ists if disclosure of the information requested
might significantly impair the national security
{including the conduct of foreign relations), the’
deliberative processes of the Executive Branch or
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other aspects of the performance of the Executive
Branch’s constitutional duties.

2. If the head of an executive department or agency
("Department Bead®™) believes, after consultation
with department counsel, that compliance with a
Congressional request for information raises a
substantial question of executive privilege, he
shall promptly notify and consult with the Attor-
ney General through the Assistant Attorney General
for the Office of Legal Counsel, and shall also
promptly notify and consult with the Counsel to
the President. If the information requested of a
department or agency derives in whole or in part
from information received from another department
or agency, the latter entity shall also be con-
sulted as to whether disclosure of the information
raises a substantial question of executive privilege.

3. Every effort shall be made to comply with the Con-
gressional request in a manner consistent with the

’ legitimate needs of the Executive Branch. The De-

‘ partment Eead, the Attorney General and the Counsel
to the President may, in the exercise of their Qdis-

cretion in the circumstances, determine that execu-

tive privilege shall not be invoked and release the
reqguested information.

4, If the Department Head, the Attorney General or the
Counsel to the President believes, after consulta-
tion, that the circumstances justify invocation of
executive privilege, the issue shall be presented
to the President by the Counsel to the President,
who will advise the Department Head and the Attor-
ney General of the President's decision.

5. Pending a2 final Presidential decision on the matter,
the Department Head shall request the Congressional
body to hold its request for the information in
abeyance. The Department Head shall expressly in-
dicate that the purpose of this request is to pro-
tect the privilege pending a Presidential decision,
and that the request itself does not constitute a
claim of privilege.

<:;> 6. I1f the President decides to invoke executive
privilege, the Department Bead shall advise the
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requesting Congressional body that the claim of

executive privilege is being made with the specific
approval of the President,

Any gquestions concerning these procedures or related matters
should be addressed to the Attorney General, through the Assis-
tant Attorney General for the Office of Legal Counsel, and to

the Counsel to the President.
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100TH CONGRESS
18T SESSION °

To make requirements for the preparation, and transmittal to the Congress, of
Presidential findings for certain intelligence operations; to provide mandatory
penalties for deceiving Congress; and to establish an independent inspector
general for the Central Intelligence Agency. '

IN THE SENATE OF THE UNITED STATES

OcToBER 27 (legislative day, OCTOBER 16), 1987

Mr. SPECTER introduced the following bill; which was read twice and referred to
the Select Committee on Intelligence

A BILL

To make requirements for the preparation, and transmittal to
the Congress, of Presidential findings for certain intelligence
operations; to provide mandatory penalties for deceiving
Congress; and to establish an independent inspector general
for the Central Intelligence Agency.

1 Be it enacted by the Senate and House of Representa-

twes of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “National Security Reform

S O W N

Act of 1987,
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-1

' DecIaS|fled in Part - Sanitized Copy Appr

2
SEC. 2. PRESIDENTIAL FINDINGS ON CERTAIN INTELLIGENCE

OPERATIONS.

Subsection (b) of section 501 of the National Security
Act of 1947 1s amended to read as follows:

“(b)(1) No covert operations in foreign countries, other
than operations intended solely for obtaining necessary intel-
ligence, may be approved, conducted, or funds appropriated
or expended for, by or on behalf of the éxecutive branch,
unless and until the President makes a finding that each such
covert operation is important to the national security of the
United States. Operations by or on behalf of the executive
branch include action by any officer or emplovee of the
United States Government or any foreign government or in-
dividual acting at the request of or with the concurrence of
any officer or emplovee of the United States Government.
Each such covert operation shall be considered a significant
anticipated intelligence activity for the purposes of this
section.

“(2) Each finding of the President under paragraph
(1)—

“(A) shall immediately be reduced to writing and
signed by the President, except that the President may
make such finding orally if the President determines
that immediate action by the United States is required

to deal with an emergency situation affecting vital

S1g1E I8
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United States interests and that time does not permit

the drafting of a written finding;

“(B) any oral finding as provided for under (A)
shall be reduced to writing immediately after the action
is orally approved with the written finding to be com-
pleted no later than twenty-four hours after the making
of the oral finding;

“{C) the written version of the oral finding shall
include a statement of the reasons of the President for
vha.ving first proceeded with an oral finding;

“(D) shall be effective only with respect to oper-
ations beginning after the finding was made by the
President.

“(3) The President shall contemporaneously, but in no
event later than twenty-four hours after the making of a writ-
ten finding, inform the intelligence Committees of, and pro-
vide a copy of, any such ﬁndingk which authorizes covert
action unless the President determines it is essential to limit
such notification to meet extraordinary circumstances affect-
ing vital interests of the United States in which event oral
notice shall contémpora.neously, but in no event later than
twenty-four hours after the making of an oral or written find-
ing, be given to the chairman and rankiﬁg minority members

of the Intelligence Committees, the Speaker and minority

S 181k I8

Declassified in Part - Sanitized Copy Approved for Release 2013/01/14 : CIA-RDP90B00017R000500020003-5




Declassified in Part - Sanitized Copy Approved for Release 2013/01/14 : CIA-RDP90B00017R000500020003-5

4
1 leader of the House of Representatives and the majority and
minority leaders of the Senate.”.
SEC. 3. DECEIVING CONGRESS OR ITS COMMITTEES.
Whoever being an officer or employee of the United

States, in any matter within the jurisdiction of the Senate or

S v W N

the House of Representatives of the United States, or any ?

-J

committee or subcommittee thereof, knowingly and willfully

8 falsifies, conceals, or covers up by any trick, scheme, or

9 device a material fact, or makes any false, fictitious or fraud-
10 ulent statement or misrepresentation, or makes or uses any

11 false writing or document knowing the same to contain any

12 false, fictitious, or fraudulent statement of entry shall be im-
13. prisoned for not less than one year nor more than five years
14 and may be fined not more than $10,000. Liability under the
15 provisions of this section may be avoided by anyone who no-

16 tifies in writing the committee or subcommittee of the Senate

17 or House of Representatives of the United States of any vio-

18 lation hereof and provides the truthful information in its place

19 within five days.

20 SEC. 4. INSPECTOR GENERAL FOR THE CENTRAL INTELLI- )
21 GENCE AGENCY. |
22 (a)(1) PurPOSE; ESTABLISHMENT.—In order to create
23 an independent, objective and congressionally accountable

24 unit to conduct and supervise investigations and audits relat-

25 ing to programs and operations of the Central Intelﬁgence

i S 1R1E IR
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_ | 5
and@- 1 Agency, there is hereby established in thé Central Intelli--

2 gence Agency or Office of Inspector General.

3 (2) APPOINTMENT AND ReMovaL.—There shall be at
ted 4 the head of the Office an Inspector General who shall be
 or 5 appointed by the President, by and with the advice and con-
ANy 6 sent of the Senate. The inspector general shall report to and
ully 7 be under the general supervision of the Director of Central

or 8 lntelligence or the officer next below in rank but not any
ud- 9 other officer of the Central Intelligence Agency.
iny 10 (3) The Director may prohibit the inspector: general
Ny 11 from initiating, carrying out, or completing any audit or in-
m- 12 vestigation, or from issuing any subpoena, only concerning
MSQ 13 ongoing operations, and only if he determines that such pro-
the _ 14 hibition is necessary to protect vital national security inter-
10- | 15 ests of the United States.
te : 16 (4) If the Director exercises any power under subsection
i0- 17 (a)(3) of this section, he shall submit a classiﬁed statement of
ce - 18 thé- reasons for the exercise of the power within seven davs to

§ 19 the Select Committee on Intelligence of the Senate and Per-
.1 2: | 20 manent Select Committee on Intelligence of the House of
21 Representatives.

e 22 (5) The inspector general may be removed from office
le 23 only by the President. The President shall immediately com-
1- Q 24 municate in .Writihg to both Houses of Congress the reasons
e | ‘ 25 for any such removal.

S 1e38 18
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1 (6) DuTiEs AND PowgRrs.—It shall be the duty and
2 responsibility of ‘the inspector general appointed under this
3 Act—
4 (A) to provide policy direction for and to conduct,
5 supervise, and coordinate investigations and audits re-
6 lating to the programs and operations of the Central
[ Intelligence Agency to assure they are conducted effi-
8 ciently and in accordance with applicable law and
9 regulations;
10 - (B) to keep the Director and the Congress fully
11 and currently informed, by means of reports required
12 by subsection (8) and otherwise, concerning violations
13 of laws and regulations, ﬁaud, and other serious prob-
14 lems, abuses, and deficiencies and to report the
15 progress made in implementing corrective action.
16 (7) The inspector general shall have the power to issue

17 subpoenas to carry out his work.

18 (8) REPORTS.—The inspector general shall not later
19 than April 30 and October 30 of each year, prepare a classi-
20 fied semiannual report summarizing the activities of the
21 Office during the immediately preceding six-month periods
22 ending March 31 and September 30.

23 (9) Classified semiannual feports of the inspector
24 general shall be furnished to the Director not later than April

25 30 and October 30 of each year and shall be transmitted by

Declassified in Part - Sanitized Copy Approved for Release 2013/01/14 : CIA-RDP90B00017R000500020003-5
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anc@ 1 him to the Select Committee on Intelligenée of the Senate
thic | 2 and the Permanent Select Committee on Intelligence of the

3 House of Representatives within thirty days after receipt, to-
uet, 4 gether with any comments he deems appropriate.
re- : S (10) The inspector general shall report immediately, se-
tral 6 rious problems, violations of law or regulations or serious de-
5. 7 ficiencies relating to the administration of programs and oper-
. 8 ations of the Agency. The Director shall transmit any such

9 report to the Select Committee on Intelligence of the Senate

iy 10 and the Permanent Select Committee on Intelligence of the :
red 11 House of Representatives within seven calendar days, to- |
ons . 12 gether with any comments he deems éppropriéte.
ob- ' | ' S
the ] | | |
e’
he

ul
W
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100TH CONGRESS
1ST SESSION . 1820

To improve the objectivity, reliability, coordination and timeliness of national
foreign intelligence through a reorganization of positions, and for other purposes.

IN THE SENATE OF THE UNITED STATES

OCTOBER 27 (legislative dav, OcTOBER 16), 1987

Mr. SPECTER introduced the following bill; which was read twice and referred to
the Select Committee on Intelligence

A BILL

To improve the objectivity, reliability, coordination and timeli-
ness of national foreign intelligence through a reorganiza-
tion of positions, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled
SHORT TITLE

SECTION 1. This Act may be cited as the ‘“National

3

4

5 Intelligence Reorganization Act of 1987,
6

SEC. 2. Section 101(a) of the National Security Act of

7 1947 is amended in the fourth undesignated paragraph—

8 (1) by striking out “and” at the end of clause (6);
9 (2) by striking out the period at the end of clause
10 (7) and inserting in lieu thereof ”; and’’; and
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2 :

1 (3) by adding at the end thereof the following:
“(8) The Director of National Intelligence in his

role as primary adviser on intelligence.”’.

Sec. 3. Title I of the National Security Act of 1947 is

“amended by inserting new section 102.

S Ot W W N

“DIRECTOR OF NATIONAL INTELLIGENCE

LN

“Sec. 102. (a)(1) There are hereby established the posi-
8 tions of Director of National Intelligence (hereafter in this |
9 Act referred to as the “DNI”) and the Deputy Director of

10 National Intelligence who shall each be appointed by, serve

11 at the pleasure of, the President, by and with the advice and

12 consent of the Senate. }

13 “(2) The principal role of foreign intelligence and of the

14 agencies which provide such intelligence is to ensure the pro-

15 vision of objective, reliable, coordinated, and timely informa-

16 tion upon which the President and other senior foreign policy

17 makers may base sound foreign policy decisions. To ensure

18 such provision, the DNT shall serve as the nat.ion’s".senior

19 intelligence officer and primary adviser to the President on

20 foreign intelligence matters. Accordingly, the DNT shall be

21 freed from any duties involving the formulation of foreign

22 policy and the implementation of special activities except as

23 may be specifically authorized by this Act. The Deputy Di-

24 rector of National Intelligence shall act for, and exercise the

25 powers of, the Director during his absence or disability.

S 1820 18
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. 3 . ‘
o © 1 “(3) The DNI shall be responsible directly to the Presi-
¢ _
. 2 dent and the National Security Council.
‘ 3 “(4) Upon request, anyv department, 'agency, or other
* 4 component of the United States Government involved in in-
5 telligence or intelligence-related activities shall detail for the
y 6 use of the DNI such staff as may be necessary to carrv out
:U;Q " the duties of the DNI under this section.
of 8 “(b) To carry out his responsibilities under this section,
. 9 the DN shall— |
jd 10 “(1) ensure that such objective, reliable and co-
¥ :
11 ordinated national foreign intelligence is provided to
e 12 the President and officials in the executive and legisla-
0 13 tive branches in a timely manner; -
14 “(2) oversee and provide direction to the national
15 foreign intelligence activities of all agencies, depart-
16 ments, offices, and other entities of the intelligence
’\ 17 commulity. |
) 18 “(3) devélop such strategv, objectives a\nd‘ guid-
19 ance for the intelligence community as will enhance ca-
! 20 pabilities for responding to expected future needs for
R 21 national foreign intelligence;
“ 22 “(4) provide guidallce for national foreign intelli-
23 gence program and budget development to program
_‘ 24 managers, heads of agencies, departments, offices, and
) 25 other entities of the intelligence program and budget;

ESRTSUTES IS

¥ Declassified in Part - Sanitized Copy Approved for Release 2013/01/14 : CIA-RDP90B00017R000500020003-5




Declassified in Part - Sanitized Copy Approved for Release 2013/01/14 : CIA-RDP90B00017R000500020003-5

1o

>

~1

oS o

4

“(5) review, evaluate, approve, and submit. to the
Congress through the President, a national foreigu in-
telligence program and budget;

“(6) review and approve all requests for repro-
gramming national foreign intelligence funds:

“(7) develop collection strategics, ohjectives, and
targets in the intelligence community for national for-
eign intelligence requirements and priorities established
by the National Security Council;

““(8) direct, control, and manage the tasking of na-
tional foreign intelligence collection activities:

“(9) coordinate, produce, and disseminate all na-
tional foreign ‘ntelligence and, levy analvtic tasks on
all intelligence community production organizations and
entities in consultation with those organizations and
entities. Intell rence of the departments and agencies
of the Government relating to the national security
shall be open to the audit of the DNI, and such intelh-
gence as relates to the national security and is pos-
sessed by such departments and other agencies of the
Government, shall be made available to the DNI for
correlation, evaluation, and dissemination;

“(10) ensure that appropriate mechanisms for

competitive analvsic are developed so that diverse

;
i
!
;
j
_z
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, 5
Q 1 views and judgments within the intelligence Q'ommunity
7 the 2 are brought to the attention of national p_olicpﬁakers;
nin- 3 “(11) conduct jointly with the Secretarv of De-
4 fense and the Chairman of the Joint Chiefs of Staff,
epro- 5 military net assessments which allow for ihdependent_
6 judgments by the DNI on areas critical to United
- and 7 States national security, strategy, tactics, or specific
t for- 8 weapon systems;
1shed ” 9 “(12) oversee special activities on a periodic basis
10 for compliance with established laws and regulations.
f na- ' 11 “(13) promote the development and maintenance
' 12 of services of common concern by designated intelli-
i HQ 13 gence organizations on behalf of the intelligence com-
1S on 14 munity;
= and | 15 “(14) formulate policies concerning foreign intelli-
. and 16 gence and counterintelligence arrangements with for-
‘neies 17 eign governments, coordinate foreign intelligence and
curity 18 counterintelligence relationships between agencies of
ntelli- 19 the intelligence community and the intelligence or in-
- pos- - 20 ternal security services of foreign governments, and es-
! the 21 tablish procedures governing the conduct of laison hv
‘1 for 22 any agency, department, office or other entity of the
23 Un_ited States Government with such services;

G

iverse
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“(15) establish security countermeasure standards
for the safeguard of foreign intelligence systems and

information;

“(16) protect intelligence sources and methods
from unauthorized disclosure;

“(17) establish appropriate staffs, committees, or
other advisorv groups to assist in the execution of the |

Director’s responsibilities; and

O oo =2 S Or W W N

“(18) monitor national foreign intelligence pro-

Yk
o

gram implementation and conduct program and per-

s

formance audits and evaluations.”.

[ 'y
[

Skc. 4. (a) Title I of the National Security Act of 1947
13 is amended by changing old section 102 to be new section

14 102A with the followinz changes:

15 (1) by inserting the words ‘“DIRECTOR OF THE"
16 before the caption ““CENTRAL INTELLIGENCE
17 AGENCY’',

18 (b) Section 102A, subsection (a) of the National Security

19 Act of 1947 is amended—

20 (1) by inserting after the words” . . . National
21 Security Council”, the words ‘“and Director of
22 National Intelligence”’;

23 (2) by striking out ‘“Director of Central Intelli-
24 gence”’ and inserting in lieu thereof “Director of the
25 Central Intelligence Agency”’; and

S 1820 18
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dard” "\ | 1 (3) by st.riking out “Deputy Director of Central
| an%/ 2 Intelligence” and inserting in lieu thereof “Deputy
3 Director of the Central Intelligence Agency”.
thods 4 (c) Section 102A subsection (a) of such Act is further
5 amended— |
s, Or 6 (1) by inserting “(1)"” immediately after ‘“(a)”;
f the 1 (2) by striking out the proviso and the colon im-
8 mediately proceding such proviso at the end of the
pro- 9 second sentence and inserting in lieu thereof a comma
per- 10 and the following:
11 “except that at no time shall the two positions of the Direc-
1947 | 12 tor and Deputy Director be occupied simultaneously by—
3ct-iom 13 “(a) commissioned officers of the a‘rmed serviées,
| 14 whether in an active or retired status; or
THE | 15 ' “(b) individuals not having previouslv served in
ENCE 16 c.a.reer positions in the Intelligence Community;
| 17 “(c) the term of service of the Director shall be
curity ' 18 seven years. The Director may not be reappointed and
19 may be removed by the President onlv for cause; and
tional ’ 20 “(d) the provisions of 102A subsections (a)(1) shall
r of | 21 apply to the service of the first Director and the first
? 22 Deputy Director of the Central Intelligence ‘Agenc_\f
ttelli- 23 appointed after the date of enactment.”.
1 the 24 (d) Section 102A, subsections (b) and (c). References in

@

: 25 these sections to the Director or Deputy Director of Central

Declassified in Part - Sanitized Copy Approved for Release 2013/01/14 : CIA-RDP90B00017R000500020003-5
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1 Intelligence shall be deemed to be references to the Director
or Deputy Director of the Central Intelligence Agency.
(e) Section 102A subsection (d) of such Act is amended

to read as follows:

“(d) For the purpose of carrying out of the Agency's

D Or oW W N

intelligence activities in the interests of national security, it

-3

shall be the duty and responsibility of the Agency, under the
8 management direction of the Director of the Central Intelli-

9 gence Agency:

10 “(1) to collect, produce, and disseminate foreign
11 intelligence and counterintelligence, including informa-
12 tion not otherwise obtainable, and to coordinate the
13 collection of foreign intelligence or cbunterimelligence
14 within the United States with the Federal Bureau of
15 Investigation as authorized by law or procedures estab-
16 lished by the Attorney General: Provided, That the
17 Central Intelligence Agency shall have no police, sub-
18 poena, law enforcement powers, or internal security
19 functions;

20 “(2) to conduct counterintelligence activities out-
21 side the United States and, without assuming or per-
22 forming any internal security functions, conduct coun-
23 terintelligence activities within the United States in co-
24 ordination with the Federal Bureau of Investigation, as

DS ESR S R
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Hre(@ : 9
: 1 authorized by law and procedures established by the
nended 2 Attorney General;

3 “(3) to coordinate (~ount.erimdligence activities
rency’s ‘ 4 and the collection of information not otherwise obtain-
rity, it 5 able when conducted outside the Unitéd States by
der the 6 other departments and agencies;

Intelli- g “(4) to conduct special activities approved by the

8 President;
foreign » ’ 9 _ “(5) to conduct services of common concern for
forma- : 10 the Intelligence Communitv as directed by the Nation-
f»ie the ; 11 al Security Council and the DNI;
ng@ | 12 “(6) to carry out or contract fbr research, devel-
%'eau 0 13 opment, and procurement of technical svstems and de-
\ estah- ' 14 vices relating to authorized functions;
at the 15 “(7) to-protect the security of its installations, ac-

sub- 16 tivities, information. property, and emplovees by appro-
>eurity 17 priate means, illClludjng such investigations ¢f appli-
18 cants, employees, contractors, and other persons with
i-’s out- 19 similar .a.ssociat.ions with the Centra] Intelligence
T per- 20 Agency as are necessary; and
coun- 21 “(8) to conduct such administrative and technical
?in co- 22 support activities within and outside the Unitec States
on, as 25 as are necessary to perform the functions described in
Q ; 24 paragraphs (1) through (7), including procurement and
' 25 essential ‘cover and proprietary arrangements.”.
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10
SEC. 5. (a) Section 5313 of title 5, United States Code,
1s amended by— |
(1) changing Director of Central Intelligence to
read Director of National Intelligence;
(2) adding at the end thereof the following:
“Director of the Central Intelligence Agency.”.
(b) Section 5314 of title 9, United States Code, is
amended by adding at the end thereof the following:
“Deputy Director of the Central Intelligence
Agency.”. |
-SEC. 6. The provision of section 102a of the Act relat-
ing to the Director of the Intelligence Community staff is
repealed.
SEC. 7. The Central Intelligence Act of 1949 is amend-
ed by changing references to the Director or Deputy Director
of Central Intelligence to mean the Director or Deputy

Director of the Central Intelligence Agency.

O
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Ch. 47 FRAUD AND FALSE STATEMENTs 18 § 1001

1962 Amendment. Pub L. 87-42¢. § 184¢ Amendment. Act Msay 24, 3048 .
19(dy. Mer. 20, 1861 7€ Stet. 42 edded 13¢. §§ 18 1% 63 Ste:. B2 correcied speli.
sten: 1027 ing  o? *1016. Ackuowledgement etc.".
&nd substituted “officers™ for *offices" in

1651 Amendment. Act Oct. 31. 1901, ¢ 1014 Certificates bx ccnsular officer: .

635§ 20, 65 Stet. 720, substituted. ip iten;
1012, “Public Housing Administretiorn”
for “United States Bouring Authority .

Cross References

Alien registration, frevd and felse ststements. sev section 130C of Title & Aheny 14
Neationelity,

Carriers’” reporir to Interstate Comn:ercve Commission. felse entries. section 2067 of
Title 4% Treuelorteticn

Chine Trude. felse or freuduient Bletemelits prohilited. ree section 156 of Titie 15
Commerce and Trede.

§ 1001. Statements or entries generally

Whoever, in any matter within the jurisdiction of any department
or agency of the United States knowingly and willfully falsifies, ‘con-
ceals or covers up by any trick, scheme, or device a material fact, o~
makes any false, fictitious or fraudu]ent statements or represents
tions, or makes or uses any false writing or document knowing th.
same to contain any false, fictitious or fraudulent statement or entry,
shall be fined not more tharn ¥10,000 or imprisoned not more than five
vears, or both.

June 25, 1948, ¢. 645, 62 Stat. 749,
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Q 100TH CONGRESS

1s1 SEssion S' ]R572

\
IN THE SENATE OF THE UNITED STATES

Ms. FowLer intoduced the following bill; which was refened to the SELECT
- CoMMITTEE ON INTELUIGENCE

A BILL

| To amend the National Security Act of 1947, and for other
Q purposes. :
1 Be it cnacted by the Senate and House of Representa-

2 uives of the United States of America in Congress assem-
bled, That this Act may be cited as the “Intelligence Ac-

4 tivities Oversight Improvement Act’”.

5 SEC. 2. Section 662 of the Foreign Assistance Act of

6 1961 (22 U.S.C. 2422) is repealed. |

7 SEC. 3. (a) Section 501(a)(1) of the National Security

& Act of 1947 (50 U.S.C. 413(a)(1)) is amended to read es

9 follows: | |

10 (1) keep the Select Committee on Intellipence
Q 11 of the Senate and the Permanent Select Committee

\ Declassified in Part - Sanitized Copy Approved for Release 2013/01/14 : CIA-RDP90B00017R000500020003-5
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] on Intelligence of the House of Repiesentatives
(hereinafter in this section referred to as the ‘intelli-
gence committees’) fully and currently informed of
all intelligence activities which are the 1esponsibility
of, are engaged in by, or are carried out for or on
-behalf of, any department, age_ﬁcy, or entity of the
United States, \including any significant anticipated

intelligence activity; .except that the foregoing provi-

O 00 N N WU AW N

sion shall not require approval of the intelligence

10, commitiees as a condition precedent to the initiation
H of any such anticipated intelligence activity;”’,
12

(b) Section 501(b) of the National Security Act of
13 1947 (50 U.S.C. 413(b)) is amended to read as follows:
Q 14 *(b)(1) No special activity may be initiated by any
15 dcepartinent, agency, or entity of the United States, or by
16 any private entity acting on behalf of the United States,
17 unless and until the activity has been approved by the
I8 Piesident and the President has made a written finding

19 that. in the President s opinion—

20 ‘“(A) such activity is essential to the national
2] defense or the conduct of the foreign policy of the
22 \Uniled States;

23 “(B) such activity is consistent with, and in
24

support of, the publicly avowed foreign policy of the

Q 25 United States:

: 20003-5
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“(C) the anticipated benefits of such activity
justify the foreseeable risks and likely consequences
of its disclosure to a foreign power;

*(D) overt or less sensitive alternatives would
not be likely to achieve the intended objectives; and

**(E) the circumstances require the use of ex-
traordinary m;ans.

Such wiitten finding shall also designate the department,
agency, or entity of the Uniled States, or the private entity
acting on} behalfl of the United States, which is to carry out
the special activity, and shall specify the authorized dura-
tion (not to exceed 1 year) of the special activity.

*'(2) No departinent, agency, or entity of the United
States, or private -entity acting on behalf of the United
States, may conduct any special activity which is ﬁot
within a category of special activities authorized by the
President under paragraph (5) ﬁnless and unti] the Presi-
dent submits a report to the intelligence comnmitiees con-

taining the written finding required by parég!aph (1), 2 de-

scription of the natwe, scope, and specific objectives of

the activity, and a statement of the facts and reasoning sup-
porting each element of the finding.

““(2) If the President determines that limiting the prior
notice required by paragraph (2) is essential in order to

meet extreordinary circumstances affecting vital intereste

C.
B0O0017R000500020003-5
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of the United States, and that time is of the essence in
initiating the special activity, such notice may be limited to
the chairmen and ranking minority meinbers of the intell;-
gence comnnittees, the Speaker and the minority leader of
the House of Representatives, and the majority and minori-
ty leaders of the Senate, but in no case shall such limited
notice take place later than 48 houwrs after the written find-

ing required by paragraph (1). In all such cases the Presi-

dent shall provide a statement of the reasons for not giving.

prior notice to the intelligence comrmittees.

‘““(4) Aflcr the submmission of a report referred to in
paragraphs (2) and (3), the President shall provide either
intelligence committee such additional information as such
émmniuee may request concerning the activity which_is
the subject of such report, and the National Security Coun-
cil (or a committee thereof designated by the President)
shall be responsible for the supervision of the actiﬁ'it)', and

shall ensure that such activity remains consistent with the

hature, scop:, and objectives of the activity as authorized

by the President.

“'(5) Special activities ol}m than those which involve
or mayv involve elements of high sk, major resources, or
seitous political consequences meayv be audloﬁzed by the
President by f‘élegcwr'\_-, but s.u:ha category of activities

mey not be suthorized unless the President—
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1 *(A) personally ﬁnds. that activities falling
— 2 within the category afe imporgaxlt to the national se-
Q 3 curity of the United States; and

4 “'(B) seports, before any activity within the cal-

5

eg'or)' is commenced, & description of the nature and
6 ~ scope of the Category and a justification for conduct-
ing activities 'ﬁ'ithin the category to the intelligence
& committees. |
9 No funds may be expended for any activity falling \;vithin a
10 catepon authorized under this paragraph until the Presi-
11 dent has made the finding required under subparagraph (A)
12 and submitied the report required undes subparagraph (B).
: “(6) After a Calegory of special activities has been
Q 14 authorized by the President and such category has beey
| N repmled.lo the intelligence conunittees pursuant to para-
16 graph (5), the National Securi‘r)' Council (or 2 comunitiee |
I7 thereof designated by the President) shall be responsible
I8 for the supervision of each actvity falling within such cat-
19 egon and shall ensure that each such activity remains cop-

20 sistent with the nature and scope of the category as author-

21 ized by the President.

22 “(7) The President shall pm\'idé to either intelligence
23 commitiee such additional information pertaining to s,ﬁe-
24

cific special activities undertaben within & category of ac-

O

. . : 0500020003-5
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1 tivities authorized by the Piesident under paragraph (5) as
such committee may request.

"(8) For the purposes of this subsection, the term
‘special activity' means any activity conducted in supporl
of national foreign policy objectives abroad which are
planned and executed so that the role of the Unijted States
Government is not \appa:ent or acknowledged publicly, and

functions in support of such activities, but which are not

0 00 N O WL A W N

ntended to influence United States political processes,

[
~~
—

public opinion, policies, or media, and do not include dip-

St
)

lomatic activities or the collection and production of intel-

[SSY
N

ligence or related support functions. '

[—
'

“(9) No intelligence activity abroad, other than spe-

cial activities as defined by paragraph (8) or activities in-

O

v,

tended solely for obtaining necessary intelligence, may be

>

initiated by any deparunent, agency, or entity of the United

)
~d

States, o1 by a private entity acting on behalf of the United
18 States, unless and until the President finds thaf each such
operaion is important to the natjonal security of the
=4 United States and IepoILs, in 2 time]j fashion, a description
21 of the nature and scope of ﬂxe activity to the intelligence
22 cﬁnmniuees.

23 “(10) This subsection shall not apply to activities inj-

24 tiated by the United States bursuant to a declaration of war

Q 25 zppioved by Ui Congress,

' : 0500020003-5
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1 **(11) The National Security Council sha!l not engage

in or carry out special activities, except for the supervisory

(78] N

role provided for in parapraphs (4) and (6)."'

SEC. 4. No funds appropriated for any department

n N

agency, or entity of the United States, ma\y be expended
for the ‘hi ill h |

! | puspose, o_\x which will have the effect of support-
ing, directly or indirectly, any <pecial activity as defined
by section 501(b)(8) of the National Security Act of 1947,

unless such activity is carried out in accordance “]Ul the

< W o g o

Provisions of section 501 of such Act.

@
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100TH CONGRESS
18T SESSION . 1 458

To clarify and restate the Comptroller General’s authority to audit the financial
transactions and evaluate the programs and activities of the Central Intelli-
gence Agency, and for other purposes.

IN THE SENATE OF THE UNITED STATES

Jury 1 (legislative day, JUNE 23), 1987
Mr. GLENN introduced the following bill; which was read twice and referred to
the Select Committee on Intelligence

A BILL

To clarify and restate the Comptroller General’s authority to
audit the financial transactions and evaluate the programs
and activities of the Central Intelligence Agency, and for
other purposes.

1 Be it enacted by the Senate and House of Representa-
twes of the United States of America in Congress assembled,
That this Aet may be cited as the “General Accounting
Office-Central Intelligence Agency Audit Act of 1987"".

Sec. 2. Title 81, United States Code, is amended by

S Ov o W N

inserting after section 3528 the following new section:

classiied in Part - Sanitized Copy Approved for Release 2013/01/14 : CIA-RDP90B00017R000500020003-5
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§ 3523a. Audit of Central Intelligence Agency activities

“(a) Notwithstanding any other provision of law, the
Comptroller General shall audit the financial transactions and
shall evaluate the programs and activities of the Central In-
telligence Agency—

“(1) on the initiative of the Comptroller General,
or

“(2) when requested by the Chairman or the
ranking minority member of the Select Committee on

Intelligence of the Senate or the Permanent Select

Committee on Intelligence of the House of Representa-

tives.

“(b) Whenever the Comptroller General conducts an
audit or evaluation pursuant to subsection (a), the Comptrol-
ler General shall provide the results of such audit or evalua-
tion only to the Select Committee on Intelligence of the
Senate, the Permanent Select Committee on Intelligence of
the House of Representatives, and the Director of Central
Intelligence.

“(c) Notwithstanding any other provision of law, the
Comptroller General may inspect and copy any relevant
books, documents, papers, records, other information, includ-
ing written or recorded information of all kinds, and property
which belongs to, or is in the possession or control of, the
Central Intelligence Agency in order to perform audits and

evaluations pursuant to subsection (a). The Comptroller Gen-

Declassified in Part - Sanitized Copy Approved for Release 2013/01/14 - CIA-RDP90B00017R000500020003-5
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_ 3
Q 1 eral shall also be pfovided access to the officers and employ-
the 2 ees of the Central Intelligence Agency at such reasonable
mnd 3 times as the Comptroller General considers necessar_\" to
In- 4 carry out such audits and evaluations. thwithstanding the
5 preceding sentence, the Comptroller General shall not be
al: 6 provided access to any officer or empl.oyee of the Central
7 Intelligence Agency if the President determines that access
he 8 to any such officer or‘emplo‘vee is not in the navt.io'na] interest.
on | 9 The President shall prepare and transmit a report to the
ot . 10 Comptroller General and the chairman and ranking minority
o 11 member of each committee referred to in subsection (a)(2) of
12 this section setting forth his determination. The President
an Q : 13 may not delegate the making of a determination under this
.1 ' 14 subsection to any officer or employee of the Executive
4- | 15 Branch.

he | 16 “(d)(1) After consultation with the Select Committee on
of 17 Intelligence of the Senate and with the Permanent Select
] _ 18 Committee on Int-elligencé. of the House of Representatives,
19 the Comptroller General shall establish procedures to protect
” _ - 20 from unauthorized disclosure all classified and other sensitive
nt K 21 information furnished to the Comptroller General or his rep-

1. 22 resentatives under this section.
v .23 “(2) All workpapers of the Comptroller General and all
e Q o 24 records and property of the Central Intelligence Agency that
d | ' 25 the Comptroller General uses during an audit or evaluation

OF 1458 I8
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4
under this section shall remain in fa.cilities provided by the
Central Intelligence Agency. Procedures established by the
Comptroller General pursuant to paragraph (1) of this sub-
section shall include provisions specifying the method and du-
ration of any temporary removal of workpapers from facilities
provided by the Central Intelligence Agency.

“(3) Before initiating an audit or evaluation under this
section, the Comptroller General shall provide the Director
of Central Intelligence with the names and other relevant
information concerning each officer and employee of the Gen-
eral Accounting Office who may have access to, or otherwise
be provided with, classified or other sensitive information in
connection with an audit or evaluation for purposes of securi-
ty clearance reviews. The Director of Central Intelligence
shall complete the necessarj; security clearance reviews on
an expedited basis.

“(4) The Comptroller General shall provide the Director
of Central Intelligence with the name of each officer and em-
ployee of the General Accounting Office who has obtained a
security clearance from the Central Intelligence Agency and
to whom, upon proper identification, the officers, emplovees,
records, and property of the Central Intelligence Agency

shall be made available in carrying out this section.

@f 1458 IR
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“(e) This section may be superseded only by & law en-
acted after the date of enactment of this section specifically
repealing or amending this section.

“(f) The authority provided in this section is.in addition
to the authority that the Comptrollef General has to investi-
gate, audit, and evaluate the financial tra.nsa,cfions, pro-
grams, and activities of any ofher establishment or agency of
the Govemment. of the United States.”.

SEC. 3. (a) Section 3524 of title 31, United States
Code, is amendéd—?

(1) m the first sentence of subsection (a)(1), by

 striking out “The” and inserting in lieu thereof the fol-
lowing: “Except with respecf to audits or evaluations
of the Central Intelligence Agency as provided in sec-
tion 3523a of this title, tha"";

(2) In sub.sec.tion (c), by inserting ‘““(other than ac-
tivities conducted by the Central Intelligence Agency)”
after “activities’’;

(3) by amending subsection (d) to read as follows:
“(d) This section does ndt apply to expenditures under

sectjon 102, 103, 105(d)(1), (3), or (5), or 106(b)(2) or (3) of
title 3.”’; and

(4) in subsection (e), by striking out “or a finan-
cial transaction under section 8(b) of the Central Intel-

ligence Act of 1949 (50 U.S.C. 403j(h))".

®8 145K 718
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| 6
1 (b) Section 8(b) of the Central Intelligence Act of 1949

i1s amended—

- (1) by inserting “(other than section 3523a. of

title 31, United States Code)” after “Government

2

3

4

5 funds”’; and |
6 (2) by adding at the end thereof the following new
7 sentence: “The Comptroller General shall audit ex-
8 - penditures made fOrvobjects of a confidential, extraordi-
9 nary, or emergency .na.tur‘ev to be accounted for solely
10 on the certificate of the Directbr."’.

11 (c) Section 716(d)(1)(A), title 31,. United Stalte.s Code, is
12 amended b_) inserting ““(other than activities conducted by the
13 Central Intelligence Agéhcy)” after ‘“‘activities” the first
14 place it appears. e

o

OR 1458 I8
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100TH CONGRESS
18T SESSION o 1 235

To amend the National Security Act of 1947 to provide that the term of service
of the Director of Central Intelligence shall be seven years, and for other

purposes.

IN THE SENATE OF THE UNITED STATES

MAy 19 (legislative day, May 18), 1987

Mr. Byrp introduced the following bill; which was read twice and referred to the
Select Committee on Intelligence

A BILL

To amend the National Security Act of 1947 to provide that the
term of service of the Director of Central Intelhgence shall
be seven years, and for other purposes.

1 Be 1t enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 That (), section 102(a) of the National Security Act of 1947
4 (50 U.S.C. 403(a)) is amended—

5 (1) by inserting ““(1)” immediately after “(a)’’;

6 (2) by striking out the proviso and the colon im-
7 mediately preceding such proviso at the end of the
8 second sentence and inserting in lieu thereof a comma
9 and the following: “‘except that at no time shall the

DIsiied in Part - Sanitized Copy Approved for Release 2013/01/14 : CIA-RDP90B00017R000500020003-5
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P)
1 tw‘o positions of the Director and Deputy Director be
2 occupied simultaneously by— |
3 “(A) commissioned officers 6f the armed services,
4 whether in an active or retired status, or
5 “(B) individuals who were in the employ of the
6 Agency for any period of time during the seven-year
7 period immediately preceding the date on which they
8 are nominated by the President for such positions.”;
9 and |
10 (3) by adding at the end thereof the following new
11 paragraph:
12 “(2)(A) The term of service of the Director of Central
13 Intelligence shall be 7 years. The Director may not serve

14 more than one seven-year term.
i5 “(B) The term of service of the Deputy Director of Cen-
16 tral Intelligence shall be 7 years, except that, in the absence

17 or disability of the Director of Central Intelligence, the

—
0

Depilty Director shall continue to serve until an individual

has been appointed Director.”.

[
NeJ

20 (b)(1) The amendment made by subsection (a)(3), insofar
21 as it relates to the Director of Central Intelligence, shall
22 apply to the service of the first Director appointed éfter trhé
23 date of enactment of this Act.

24 (2) The amendment made by subsection (a)(3), insofar as

25 it relates to the Deputy Director of Central Intelligence,

&S 1235 I8
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3
_ 1 shall apply to the service of the first Deputy Director ap-
Q 2 pointed after the date of enactment of this Act.
3 (3) The amendment made by subsection (a)(2) shall
4 apply with the first appointment of a Director or Deputy Di-
5 rector of Central Intélligence after the date of enactment of
6 this Act.
@)
@
@
o 1255 1
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