25XS Approved For Release 2005/02/15 : CIA-RDP89B00552R000800080004-0

Next 97 Page(s) In Document Exempt

Approved For Release 2005/02/15 : CIA-RDP89B00552R000800080004-0



CENTRAL INTELLIGENGE AGENCY ‘
, Approved For Rgle¥&s200376218-CCIARDP89B00552R800800080004-0
- 14 ?1 . ’ - N ) ) ) -
| Review Staff: 7.6/0139
23 January 1976

Mr. A. Searle Field

Staff Director

Select Committee on Intelllgence
House of Representatives
Washington, D.C. 20515

Dear Mr. Field:
It has’occurred to me, eVeh af this late déte,

that this material on oversight might be of interest

to your staff and members of the HSC. -

T

Sincerely,

Review Staff

Attachment:
As Stated
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Ty . o - - WASHINGTON, D.C. 20505 - -

29 October 1975

Cyrus R, Vance, President

- Association of the Bar of the City of New York

42 West 44th Street
New York, New York 10036

Dear Cyy’

Earlier this year we received a pamphlet entitled, "The Central
Intelligence Agency: Oversight and Accountability" by the Committee
on Civil Rights and the Committee on International Human Rights of the
Association of the Bar of the City of New York., The report subsequently
appeared in the April 1975 issue of The Record, published by the Association.

It is not our custom to comment on publications dealing with CIA,
nor {o argue with conclusions which anyone is entitled to draw, no matter
how much we may disagree. However, in examining the report of your

~ two committees, ,we found numerous factual errors, miscitations of

statutes and texts, misquotations, and material out of context.

Because of the immense prestige of the Bar Association of the City of
New York, we made a careful critique of this report, which is enclosed,
together with a short summary, This paper is not a brief in opposition; it
is designed to questicn the validity of some of the research and thus raise

" legitimate questions as to some of the statements and conclusions. The

critique is paged to the original report which we received and not to the
pagination as it subsequently appeared in. The Record,

After you have read this critique, you may well wish to insert some
statement in an early issue of The Record, in view of its large readership
among members of the Bar and law libraries who rely on these reports for
accuracy and ideas.

My best personal regards to you.

= vSi]grcérevly,';

John 5. Warner e, G
S ’a)
Qzﬂmral Counsel q-; TH g 3 %
NI s W
.
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SUMI\/ARY OF CRITIQUI]
I, 'FACTUAL ERRORS AND MIoCONCFPTIONS

As set forth in the attached Critique, the Report's major weakness
lies in its many factual errors, some large, some small, as well as what
can best be described as misconceptions about CIA, its activities and
statutory respo_néibilities. A few examples are illustrative of the more
detailed explanations contained in the Critique. .

One error which appears in several places in the Report is that
in 1946 President Truman established the National Intelligence Authority
and the Central Intelligence Group by Executive order. There was no
Executive order; these organizations were established under the terms
of a Presidential Directive issucd to the Secretaries of State, War and
the Navy. Nor did the subsequent National Security Act of 1947 remove
CIA from "military control" (Report, p. 3, 1. 1), Neither CIG nor CIA
was cver unhde':x "military control." The Natlonal Intelligence Authority,
which gave direction to CIG, was composed of the three Secretaries to whom
the Directive was addressed, and Admiral Leahy, Chief of Staff to the
. President., The National Security Council, which directs the activities
of CIA, is composed entirely of civilians and is chaired by the President.

Among other examples of factual errors is the statement that the
National Security Act of 1947 established the Department of Defense (Report,
P 2, par. 3). That Act established the National Military Establishment,
headed by a Secrctary of Defense. The Department of Defense was not
established until the National Security Act Amendments of 1949. Nor was
Secretary Forrestal ever the Secretary of War (Report, p. 7, par. 2). ‘

- The Report presents a generally misconceived view of the functions
of the National Security Council (NSC), especially vis-a-vis the CIA.
At p. 14 of the Report, the NSC is described as an advisory and coordi-
nating body, while overlooking the NSC's directive authority over CIA as
. set forth in section 103(d) of the National Security Act of 1947. From
- their misreading ‘of the statute, the authors of the Report then continue that
.. "Nowhere is the NSC directly given the power to conduct political opera-
ftlonr‘f and then conclude that it is difficult. for CIA to maintain that it '
conducts its covert action operations as a delegation of power from the NSC,
NSC does not have the power to delegate, and CIA does not claim such
delegation. CIA bases its authority in this field in part on its statutory
plOVlSlOn& under the direction of the NSC.
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" Another area of misconception in the Report is its dis scussion of
‘congres sional intent as to CIA's role in clandestine collection (espionage).
Footnote 74 of the Report (p. 11 at p. 40) argues that "as originally
. -envzomned the CIA was to be, primar 11~y, a correlater and evaluator of
sntelligence gathered by others." This is not correct. From the earliest =
. drafts.of the.concepts for a peacetime intelligence. service in 1944 and 1945,
it was envisioned that clandestine collection would be centralized in such
a service. The members of the congressional committees which established
CIA were well aware of what the CIA role was to be in this field. It was
thoroughly considered in executive sessions by the committees involved,
and CIA's primacy in that ficld was understoed. It was also mentioned
in the floor debate in the House (see Critique, II1.B.h).

In order not to prolong this suwmmary unduly, one can merely mention
that we have detailed in the Critique other misconceptions regarding covert
action activities, budgetary matters, and the Director's responsibilities {o
protect intelligence sources and methods from unauthorized disclosure. It
should be emphasized, however, that the latter responsibi lity runs only
_to the field of intelligence and not to "all government documenis and sources'
as claimed on p. 11 of the Report..

iI. MISCITATIONS OF STATUTES AND TEXTS.

There are sever:] miscitations of siatutes and texts in ihe Report.
The stalute most often miscited is the Foreign Assistance Act of 1974, In
quoting the provision of that Act which deals with CIA, the Report cites
(p. 15, par. 1, and elsewhere) section 663 of the Act. Actually, the section
which should be cited is section 32 of the For eign Assistance Act of 1974
~which enacts an amendment to the Foreign Assistance Act of 1961, to be
numbered section 662 of the latter Act. The Report then conhnues to mis-
quote subsection (b) of the m1snumbered section.

Other citations which seem to cause difficulty to the authors of the
Report are to the National Security Act of 1947. For instance, at p. 14,
par. 2 of the Report, the text cites a provision attributed to the National
-Security Act of 1947 which is actually .:ectlon 7 of the Central Intelligence
Agency Act of 1949.

A further miscitation appears in connection with footnote 103 (p. 15
at p. 42). There the cited House Report is correctly quoted but adds
"as quoted in Wise & Rose," [The Invisible Government] at p. 10 First,.
'onc must note that the name of the sx.cond author of that book is Ross, not :
Rose. Seccondly, there is no refercnce, nor any quotation, from the House
Report at the cited p. 10 of their book. That page is about the B'a';r of ‘
Pigs.
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I, MISQUOTATIONS AND MISLEADING STATEMENTS.

In the Report (p. 1, par. 2) there is a statement which is misleading,
at least by implication, when it states that CIA's "activities may he any
that the National Security Council directs, as long as they concern in some
fashion 'the national security.' " The Report omits the important modifier
in the National Security Act of 1947 which provides that the Agency shall
perform such other functions and duties "related to intellipence affecting
the national security" (emphasis supplied) as the NSC may from time to
time direct. ' C

Also misleading is the handling of the queotation in the Report (p. 3,
par. 2) of the Director's authorities in the field of unvouchered funds. The
" Report at this point places in quotation marks what would appear to be the.
text of a part of section 8(b) of the CIA Act of 1949. As pointed out in the
Critique (par. I.1) this is not an accurate quotation of the statute. The
Report (p. 3, par. 2) is also at best misleading in its discussion of section
7 of the CIA Act of 1949 concerning CIA authorities to bring certain aliens
into the United States for permanent residence (see Critique, Sec. I.m).
The Report (p. 10, #18) also speaks of the Agency supplying equipment
and safe houses "to other government officials," sourcing the statement
to Mr. Colby's confirmation hearings. In those hearings at the cited page,
Mr., Colby testified that such facilities had been provided to White House
employees, a much narrower term than "other government cofficials.”

IV. MATERIAL OUT OF CONTEXT.

In the very first paragraph of the Report, Director Colby is quoted
as stating that CIA domestic activities have included the insertion of agents
into "American dissident circles." It would have presented a fairer picture
if Mr. Colby's entire sentence at this point had been used. It rcads:

In order to obtain access to foreign circles, the
- Agency also recruited or inserted about a dozen
individuals into American dissident circles in
order to establish their credentials for operatmns
abzoad [Frnphagn supplied.]

E Simil.aﬂyv,hif would ‘have béen__ more e\..'en—handéd if ‘the Repo;f. in its fivst -
- paragraph had included exactly what Dircctor Colby did say about CIA's
dossiers on American citizens. (See Critique, Introduction, par. bJ.
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‘_'.-'[.I.n(-lel".'.the general heading "Domestic Activities Viewed as Permissible
by the CIA,"% the Report (pp. 9-10) lists 18 ifems. Several are taken from
the Senate Hearing on the Nofination of Mr. Colby to be DCI. Actually,
“the ‘cited items are {aken from written replied to questions submiited by-
Senator Symington for inclusion in the Hearing record. It would have
- placed Mr. Colby's answers in a better context if the Report had included
his preamble sentence to his answers. In that sentence, Mr. Colby stated:

Provided that ClA's activiticg within the U. 5. are in
the prosecution of foreign intelligence and do not
contravene U. 8. law, I believe they do not condlict
with the statutory restriction against CIA involve-
ment in domestic affairs.
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- CRITIQUL ON THE CENTRAL II\J".FELI_,IGENC_?IEI AGENCY: =
OVERSIGHT AND ACCOUNTABILITY, A Report by the Committees
on Civil Rights-and International Human Rights of the Association

“of the Bar of the City of New York -

INTRODUCTION

2, In citing DCI Colby!'s Statement to the Senate Appropriations Committee
on 15 January 1975, the Report (p. 1, par. 1) quotes him as stating that CIA _
domestic activities have included the insertion of agents into "American dissi-
dent circles." This is taken out of context, The full quote from the DCl's
Statement readsy’ \

In order to obtain access to foxeign circles, the Agency
also recruited or inserted about a dozen individuals into American
dissident circles in order to esiabAli_sth th;:i}j cradentials for

operations abroad. [Emphasis supplied.]

b. In again citing the DCI's Stoiement of 15 January 1975, the Renort
states {p. 1, par. 1) that CTA had compiled dossiers "on about 10,000 American
citizens," by implication American dissidents « The DCI's explanation would
have been appropriate here. It reads;’ .

In the course of this program, files were established on
about 10,000 citizens in the counterintelligence unit, About two-
thirds of these were originated because of specific requests from the
FBI for information on the activities of Americans abroad, or by
the filing of reports received from the FRI for possible later use
in connection with our work abroad. ’ '

¢. The Report states {(p. 1, par. 2) that CIA's "budget is exempt from
legislative review." This is untrue, Suvbcommittees of both the Senate and
House Appropriations Committees over the years have given the CIA budget
- .close serutiny, Furthermore, the special 'House‘Apper_fiatior‘@ Subcommit~
tee which has oversight of the CIA budget has recently been enlarged to-
" include all the members of the Defense Appropriations Subcommittee, - '

1
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d+ The Report (p. 1, par. 2) also contains a misleading statement, at least
by implication, when it states that CIA's "activities may be wany that the '
. National Security Council directs, as long as they concern in some fashion
© 'the national security.' The Report omits the important modifier in the Natlonal,
Security Act of 1947 in this connechon, the statute reads:

[Tlo pcrfm m such other functions and duties related {o intelli-
affceting the national sccurity as the National Security
cil may from time to time direct. [Ewmphasis supplied.].

f1e
Cov
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I, CREATION AND LEGAL DEVELOPMENT OF THE CENTRAL INTELLIGENCE

M}_‘N C.Y
a. F’ootnote 2 (p. 1 at p. 36) omits a word in citing the Ransom book. The
footnote reads "extensive and covert activity ." It should read "extensive
espionage and covert actvity . "

b. The Report states (. 2, 1. 1-2) that the plan for a post-war intelli-
gence service was "sidetvacked" by the Joint Chicfs of Staff. The Report does
not point out that the sidetracking occurred as a result of the leak of the top

- secxet plan to Walter Trohan of the Chicago Tribune, where the article appeared

on 9 February 1945 (as well as in the Washington Times-Herald), resulting in
discussions being temporarily suspended by the JCS on orders from Gen.
Marshall, They were resumed in September 1945,

c¢. The Report states (p. 2, 1. 2) that the OSS was disbanded on
September 20, 1945, Wkhile this is the correct date for the issuance of the
executive order, the effective date of the disscliution of 0858 was 1 October 1945.

d. The Report states (p. 2, par. 1) that President Truman established the
National Intelligence Authority by "executive order." Actually, it was estab-
lished by a Presidential Directive to the Secretaries of State, War, and the Navy.
Nor did the Directive designate Admiral Leahy as a member of the NIA, as statad
in this paragraph. It merely designated "another person to be named by me as
my personal representative; ¥ and Admiral Leahy was subsequently so designated.

e. The Report states (p. 2, par. 2) that one of CIG's roles is "coordinating
the activities of the intelligence agencies throughout the government." Actually,
the Presidential Directive limited the coordination to the intelligence elements of
State, War, and the Navy. The Report is only partially correct here in stating
that one of CIG's first tasks was to furnish the President "with a daily report of
intelligence information, a function which iis successor continues to perform."
It is true that CIG furnished the President with a daily intelligence report, but
the CJA daily report now contains comments and evaluations of such information.
This was not true of the original CIG reports, as State blocked the inclus ion of
any evaluation. This precipitated a long and continuing battle between the
agencies concerned. This whole paragraph is taken with very llttle chanfrc from

-a law review article by Prof Walden error mcluded

f. The Report discusses (p. 2, par. 3) the "chort on the System Cui-rently
Employed in the Collection, Evaluation, and Dissemination of Intelligente ..."
relcased by the House Military Affairs Committee in December 1946. In taking
note of the Committee's call for permanent legislation for CIG, the authors of the
Report are apparently unaware of the fact that Admiral Souers had made such a

Approved For Release 2005/02/15 : CIA-RDP89B00552R000800080004-0
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p. 4 '
reconimendation to the NTA in his fmal réport to that body in June 19”6 and that
-such legislation had already been drafted in the spring of 1946 by SSU/CIG's
Office of General Counsel, The impact of the House Military Affairs Committee
Report on the sub qequcnt hearings and debate on the N atiorral Security Actof
- 1947 was minimal, and not the cause and effect Jmphed here. CIG had little or
nothing to do with the Military Affairs Committee's work and Report. The Bar
Association Report also continues its error by designating President Truman's
l’m" identizl Directive as an "executive order." A further error in this paragraph
s the statement that the National Security Act of 1947 established the Department
o.f Defense. That Act established the National Military Establishment, headed by
- a Secretary of Defense. The Department of Defense was not established until the
National Sccurity Act Amendments of 1949, '

g. At the boitom of p. 2, the Repoxt digests the duties of CIA as set forth in
the National Security Act of 1947. Conspicuously absent from duty #3 as set forth |
in the Report is the statutory requirement that the Director of Central Intelligence
shall be responsible for protecting intelligence sources and methods from unauthor-
izcd disclosure.

h. The Report stites (p. 3, 1. 1) ‘xhat by the National Security Act of 1947,
“the CIA was removed from mlhtary control ...." Nei*her CIG nor CIA was ever
under "military control." The members of the NIA were all civilians, eyrept for
Admiral Leahy. The members of the NSC are all civilians.

i. Fooinote 10 of the Report (p. 3 at p. 37) states that Rear Admiral
Hillenkoetter became the first Director (of CIA) on September 15, 1947. This
date is incorrect. Section 310 of the National Security Act of 1947 provided, with
certain exceptions not pertinent here, that the Act would become effective on the
day after the day on which the first Secretary of Defense takes office. Secretary
Forrestal was sworn in as Secretary of Defense on 17 September, which brought
the CIA provisions into effect the next day. Actually, Admiral Hnllen.koetter did
not take the cath until 26 September.

j. The Report states (p. 3, par. 1) that the DCI was empowered Tio inspect
all intelligence relating to national security gathered by any agency of the
government ...." This is not accurate. A sharp distinction was drawn with regard
to information from the FBI. A special proviso was written into sec. 102(e) of the
Act which states that: ‘ ' ' o

[Ulpon the written request of the Director of Central Intelligence,
the Director of the Federal Bureau of Investigation shall make available
to the Director of Central Intelligence such information for correlation,
‘evaluation, and dissemination as may be ecssential to the national security.,

Approved For Release 2(_)05/02/1_5 : CIA-RDPSQ_BOOSSZR000800080004-0 ‘
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The right of inspection which is given to the DCI vis-a-vis the other intelligence
agencies of the government is not authorized vis-a-vis the FBI. '

k. The Report (p. 3, par. 1) purports to quote the text of sec. 102(c) of

the National Security Act of 1947, When quoted correcily, the word "interest!
~in the last line of the paragraph should read "interests.," This error is doubt-
lJess cavsed by the usc of Walden's fext, cited in footnote 12, which contains this
.error, rather than checking the actual statutory language. Fooinote 12, which
follows this quotation, also cites in support, infer alia, Corev Ford's book,
Donovan of A58, However, theve are no refercnces to the DOTs termination
:»miih::»riiy in the Ford book at the pages cited, '

1. The Report (p. 3, par. 2) discusses the CIA Act of 1949, It quotes two
provisions of that Act. Then it quotes (par. 2, 11, 8-10) what weuld appear to
be a third guotation from the Act, as follows:

- [SJuch expenditures to be accounted for solely on the certificate
of the Divector without any further accounting therefor, [Emphasis
supplied.] y

The correct statutory quotation from the Act reads:

[81uch expenditures to be accounted for solely on the certificate
of the Director and cvery such tificate shsll be deemed a sufficient
voucher for the amount therein ceriified. [Ymphasis supplied.]

1t is misleading, to say the least, {o have included this erroneous quotation in the
text of the Report as if it were taken from the Act, even though it is preceeded in
the text of the Report by the phrase: "and granted him the extraordinary right
fo spend money simply by signing his name. "

m. The Report (p. 3, par. 2) is certainly misleading o the general public
when it states that the CIA Act of 1949 allows the Director: _ ;

[i}n collaboration with ihe Attorney General and the Commissioner
‘of Immigratign, to admit up to 100 persons into the United States each
year secretly ... o : '

without regard to immigration quotas. The word "eollaboration® has the connota-
tion of plet ox something sinister, and the quote furthermore implies that CIA -
can bring in any 100 aliens that it might choose. The statute is certainly more
~explicit and reads:

Appr’oved For Release 2005/02/15 : CIA-RDP__8980055_2R000800080004-0
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Whenc,vér the Director, the 'Attc;rncy General, and the Commissioner
of Immigration shall determine that the entry of 2 particular alien into the .
United States for pormanent residence is in the interest of national svcuxﬂy
or esscntial to the furtherance of the natlon al intelligence mission (...
[Emphasis supplied.] : L

A correct presentation of the text of the statute, together with a rea ding of the
Committee Reports on this legislation, as well #s the extens ive debate which accom~
panied its presage, would have presented a much fairer puﬁtuc. to the public
snstead of the misleading implication of the Report.

n. The Report (p. 3, par. 3) misquotes the guoted provision from ihe
National Security Act of 1947. The lest word in 1. 4 should read "related® rather
than "relating."

o. Footnote 19 to the Report states (p. 3 at p. 37), in discussing CiA's
covert action role, that: "The CIA's rcal role is therefore spelled out in a series
of top sccret NSC directives (NSCIDs) ." This is inaccurate. Covert aciion
directives, such as the originating 10/2, are NSC Directives =nd not N5CIDs, the
Jatter being a different series. The Report is led astray here by its rcliance on
poor or ill-informed sources. The last sentence of the footnote, based on a state-
ment in Ransom's book, states that the DCI's participa.don in NSC meetings 'suggests
that the scope of Agency operations may be largely self-determined." The fact that
the President presides over the NSC, whose membership includes the Vice
President and the Secretaries of State and D(,fs,nf =, among othersz, would seem to
negate this suggestion.

p. The second half of p. 3, par. 3 in the Report is somewhat confused. The
operations authorized by NSC 10/2 were originally handled (commencing in June
1948) by a component of the Office of Special Operations. Mr. Wisner came in to
take over these operations in the newly created Office of Policy Coordination on
1 September 1948. The statement in par. 3 that "A section was thercupon created
by President Truman within the CIA" is placing too much administrative detail on
the President., He mercly assigned the functions to CIA by his approval of NSC
10/2. Nor, as this paragraph implies, was the Oifice of Special Operations created
at the saine time as OPC. The former Office was established (originally in CIG) on
11 July 1946. The Report is also incorrect in stating that the control of both Offices~-
080 and OPC--was shared with the State Department and the Pentagon. This was
true of OPC, which rececived policy guidance from State and the Pentagon, but was
never true of OSO which was completely controlled 'by'C‘IG/CIA from its inception.
¥ven with the merger of the two Offices into the Directorate of Plans, CIA did not
have "sole control over secret operations of all types." Policy guidante for covert
action still continued to be given through a succession of mechanisms, starting
with the Psychological Strategy Board, succeeded by the Operations Coordinating
Board, down through the current Forty Committee.
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q . Asis Cuqtomary, no ccmmcnf w111 be madc on the accur.lcy or inaccuracy
of the CIA personnel and budgetary figures in the Report (top of p. 4), The use

“of the word "trade" in this paragr aph (1. 9) is puzzling. However; a check of the

source in footnote 24 (p. 4 at p. 37), the book by Marchx,th and Max k‘;, reveals
that the word "trade" in the Report should be "training.
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I, DOMESTIC ACTIVITIES AND THEIR LEGAL BASIS

A, Domestic Surveillance and Inﬁltratiop_._

a. Footnoie 25 (p. 4atpp. 37-38) cites a New York Times article of
29 December 1974 as stating that a former CIA agent said he was one of
several assigned to spy on anti-~war groups in New York between 1968 and
1972. The Report does not take note of DCI Colby's Statement before the ,
Defonse Subcommitiee of the House Apprepriations Committes on 20 Febrvary
1975, In that Statement, the Director said, regarding the allegations in the

cited New York Times article, thati

Another allegation given prominence was apparenily based
cn the statements of an anonymous source ... As I told the journalist
involved before the story was printed, it does not bear any
relation to CIA's acfual activities in that area. Nor can we identify
any former employee who answers to the journalistls description of
his source. I fear that the journalist has been the victim of what we
in the intelligence trade call a fabricator.

Yootnote 25, in its second paragraph also cites a New York Timen avticle of
§ Jumuary 1975 to the effect that CIA's mail opening operations were "alleged
to have started in the summer of 1953.% Actually, lhe Times ariicle gives the

deie an "the summer of 1958, 1

b. The Report (p. 4, par. 3) states that in 1967, CIA and other govern-
ment agencies adopted a statement of principles which provided that "the
fact of government research support should always be acknowledged by
sponsor, university and researcher." The footnote sources this quote to
a law journal article by Prof. Walden, who in turn sources it to the New
York Times of 12 August 1967, A review of our copy of the Times at the

cited page discloses no such quotation.

c. The Report discusses (p. 5, 11, 1-6 and par, 1) the subject of CIA
support {o the National Student Association (NSA), The CIA aim was to
preserve the freedom and integrity of NSA in whatever positions it chose
to take, The Report distorts the NSA conncction, which in part allowed
"the members to gain parliamentary expertise face to face with communist
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front groups abroad. Similar distortion appears in the lenythy quotation from-

Prof. Walden (p. 5, par. 1). IHe quotes one officer of NSA. Others could have

been quoted per pﬂg};ﬁ. It is also noted that footnote 32 (p. & at p. 38), which
$& {he citation to the Walden arficle, gives the wrong page for the quote. It

Cshould be p, 188, not p. 18L.
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B Statutory Limitations Upon CIA Activities in the United States

a. There are several references in this section to President Truman's’
"executive order" of 22 January 1946. As noted above, (id.), this docu-
ment is not an executive order; it is a Presidential Directive.

I». The opening sentence in section B (p. 5) states that "The only
express statutory Jimitations upon the activities of the CIA are those found
in section 102(d) (3) of the National Security Act of 1947 ... which provides
ithat it shall be the duty of the Agency ...." The text then continuves by quot-
ing parts of sec. 102(d)(3). The only part of sec. 102(d) (3) quoted in the
text here which contains a limitation upon Agency activities is the proviso
against police subpoena, law-enforcement powers or internal-security
functions. The earlier part of the quoted text sets forth duties and responsi-
bilities and is not a limitation. The second quoted proviso regarding the
protection of sources and methods is also not a limitation, and in any event it
is a 1-esponsibility placed on the Director of Central Intelligence and not on
the Agency.

c¢. The Report states (p. 6, par. 2) that, as finally passed, the National
Sccurity Act of 1947 "expressly adopted, generally verbatim, the powers )
and duties of the Agency and limitations thercon contained in the Order [sic]."
One omission was paragraph 9 of the Executive Directive of 22 January 1946,
quoted (p. 6, par.l) in the Report. This limitation had originally been
included in the Presidential Directive as a "late starter® at the request, or on
behalf, of the FBI. Subsequently, CIG found that this proviso might make it
impoessible to talk to American travellers who had been abroad or American
businessmen who could have information of value to contribute about matters
overseas, After consultation with FBI Director Hoover, the latter stated that
it was not the intent of the Bureau to block such activities; as a result, and
" because it was redundant, paragraph 9 of the Directive was omitted from the
National Security Act as finally adopted.

d. The Report states (p. 6, par. 3) that:

_ ~ [Tlhere was no doubt in the minds of the supporters of the
National Security Act of 1947 that the Agency's ... activities in this
country were to be strictly limited to those directly related to the

correlation and cvaluation of such [foreign] intelligence.

This is not strictly correct. CIG had commenced collecting foreign infelligence
from knowledgeable sources in the U.S. as a sexvice of common concern, as
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noted 311 par ag,raf)h c. alzove., General Vandenbeq the DCI, had alluded
to this'in a passing remark in his Sintement to the Senate Armed Services
Committee in support of S, 758, In that Statement he referred to the "great
open sources of information" available, including "general information from
people with a knowledge of affairs abroad.” '

e, The I{uport (p. 6, in the first of two guotations from Gens ral
Vandenberg's Statement at the bottemn of the page) omits the wort © tol
between the words "and" and "avoid" in the secoud line of the ¢uodntion,
Foolnote 38 (p. 6, atp. 36) misspells General Vandenberg's name ”\/anu enburg.
£, The Report '(p. 7, par. 2) cites Secretary Forrestal as "Secretary of
War." Mr. Forrestal was never Secretary of War; he was, at that time,
Secretary of the Navy.

g. The Report (p. 8, pars, 2, 3) discusses the "Keith" case in paragraph

2 and then tries to link it up, in a negative way, with the discussion in para-
graph 3. The resultis a non sequitur., The discussion in paragraph 2 of the
Report involves the definition and alleged interchangeable usage of the texms
"domestic security" and "internal secority" by the Court in "Keith." Mention
is then made of the examples that Court used for what is, and what is not,
Tdomestic nm..hrliy " Parsgraph 3 of the Report then starts off with the state-
mendt that:

The Keith case notwithstending, howevesr, Messrs. Ilelins
and Colby appear to have adopted a different definition of the term
Uinternal security® . ... '

- Use is then made of two quota-tions, one from Mr, Helms and one from Mr. Colby,

to illustrate the attempted point. The only problem is that the quotes have nothing
to do with a definition of "internal security," but rather relate to the respective
responsibilities of the FRI and CIA for counterintelligence activities within the
United States and abroad. (It should be noted in the second parayraph of the
quotation from Mr. Colby's Statement {p. 8), that the text does noi have the
word "the" before "C.I.A.") The Report then continues (pp. 8-9) to discuss
the case of Heine v, Raus. While the Court, in the "Keith" case did not define
what internal security is, at least the Court, in the Raus case, gave one instance
of what it is not. ' B o ' '

h. Under the general heading "Domestic Activities Viewed as Permissilile
by the CIA," the Report lists (pp. 9-10) 18 items. Several are taken from the
Hearing on the Nomination of Mr. Colby to be DCI. (Although included in
the published record of the confirmation hearing, the cited items are actually
taken from written replies to questions submltted by Senator Symington.)
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It Wmﬂd have becn useful if the Repor{ ]md inc ludod M, CoHJy S prc’xmblc.
Csentence in answering Senator Syminglon's qun,mwns rcgmrd ing QIA S
' d‘umcshc activities. That uenience reads: ‘

Provided that CIA's activi‘cie-s within the U.S. are in the
prosecution of foreign intelligence and do not contravene U.S,
law, I belicve they do unot conflict with the statutory restriction
agaiust CIA involvement in domestic affairs. (Colby, Hearing
atp. 157) '

#i--Cn the List in the Report (p. 9) is "Recruiting, screcening, trainin, and
Cinvestigating eoployees,' This is sourced (. 46, p. 9 atp. 38) to the
Collyy nomination heaving. In the cited portion (which is the Colby written
answer to the Symington question on domestic activities), Mr. Colby does
not mention "investigaiing employees, ™

#6-~"The Report (p. 9) liste CIA confracting with U.S. industrial firms or
rescarch institutes for "research and development of technical intelligence
devices." This is sourced (in. 51, p. 9 atp. 39) to the Colby Report to the
Senate Appropriations Committee, 15 January 1975, In that Report the DCI,
in the context of #6, refers to "“technical intelligence capabilities" a much
Lroader term than "devices, " although earlier in his rext the DCI did us
tha phrase "technical 1n‘rs>'|L gence devices, " (Howeaver, that phyrase app

O T

en
o P, 30, col. 3 in the New York Times i,ext, whereas fn. 51 cites cols. 4, 5 )]

#13-~This item is stated in the Report (p. 10) as "Protecting intelligence
sources and mcthods within the Agency." This is sourced (fiz. 58, p. 10 at

p. 39) to the Colby confirmation hearing (at p. 25). That citation is a general
discussion of the subject between Mr. Colby and Senator Symington, and

does not include specifically the strange phrasing of #13 regarding such pro-
tection "within the Agency." In fact, Mr. Colby states in his answer that:

My interpretation of that particular provision, My». Chzirman,
is that it gives me a charge but does not give me authority., 1! gives
me the job of identifying any problom of protecting sources and
methods, but in the event I identify one it gives me the responsi-
bility to go to the appropriate authorities with that information and
it does not give me any authority to act on my own. '

#18-~This item regards the suhplymg of c.qulpment and safe houses to "other

government officials" if used for a legitimate purpose (p. 10). Itis sourced -
(fn. 63, p. 10 at p. 39) to Colby's confirmation hearing. In those hearings
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It would have been useful if the R(:zp_ort had included Mr. Colby's preamble
sentence in answering Scnator Symington's questions regarding CJIA
domestic acfivities, That sentence reads:

v Provided that CIA's activitics within the U.S. are in the
prosécution of foreign intelligence and do not contravene U.S5.
law, I believe they do not conflict with the statutory restriction
against CIA involvement in domesiic affairs. (Colby, Hearing
atp. 157)

#1--0m the List in the Teport (u. Y) is "Recruiting, screening, tvaining and
investigating employecs,” This is sourced (fn. 46, p. 9 at p. 78) to the
Colky nomination heaving. In the cited portion (which is the Colby written
answer to the Symington question on domesfic activities), Mr. Colby does
nol mention “investigating employess. !

#6-~The Report (p. 9) lists CIA contracting with U.S. industrial firms or
research institutes for "research and development of technical intelligence
devices." This is sourced (fn. 51, p. 9 at p. 39) to the Colby Report to inhe
Senate Appropriations Committee, 15 Janvary 1975, In that Report the DCI,

in the context of #6, refers to "technical intelligence capabilities” a much
broader term than "deices, ' although eavlier in his text the DT did use

the phrase "technical intclligence devices,” (However, that phrase appears
on p. 30, col. 3 in the New York Times text, whereas fn. 51 cites cols. 4, 5.)

3~~This item is stated in the Report (p. 10) as "Protecting intelligence
sources and methods within the Agency." This is sourced (fn. 58, p. 10 at

. 39) to the Colby confirmalion hearing {at p. 25). That citation is a general
discussion of the subject between Mr, Colby and Senator Symington, and

does not include specifically the strange phrasing of #13 regarding such pro-
tection "within the Agency." In fact, Mr. Colby states in his answer that:

My interpretation of that particular provision, Mr. Chairman,
js that it pives me a charge but does not give me authority. It gives
me the job of identifying any problem of protecting sources and
methods, but in the event I identify one it gives me the responsi-
bility to go to the appropriate authoritics with that information and
it does not give me any authority to act on my own.

" §18-~This itcm regards the supplying of equipment and safe houses to "other

government officials" if used for a legitimate purpose (p. 10). Itis sourced
(in. 63, p. 10 at p. 39) to Colby's confirmation hearing. In those heéarings
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{at p. fZ), Mz, Colby onlyl discusses providing <uch facilities to Wh]’m
ltiouse meloyees, not "other government officials .

i. In the section of the Report (p. 10) under the heading "Domestic
Activities Viewed as Prohibited by the CIA," four items are linted, three of
them sourced. The sovrce of Item #2 is not given, but it is talen from the
Colby nomination hearing {at p. 24).

. The next seclion of the Repoxt (pp. 10-11) is devoted to "Dlomestic
Activitics of the GIA in 'Gray Area.'" It comprises seven items.

#2-~Places in the Tgray avea' the providing of covert assistance to American
educational or voluntary organizations. However, footnote 68 (p. 10 atp. 39)
states:

Such assistance has been banned by the CIA by internal
regulations, but this may have occurred not because the activity

was thought to be unlawful but as a matter of policy.

The banning of such assistance was a vesult of the Report of the Katzenbach

" Committee on 29 March 1967, It placed this ban in its Statement of Policy,

and the Pr?;zifknt, in & White House velease on 29 March, stated: "] accept
the Committee's proposcd statement of policy and am directing 21 agencies
of the g’«.&'\%,ﬁ.‘),i’ﬂ@ﬂt to ireplement it fully . " The President's Statament and ﬂn
Report were printed verbatim in the New York Wimes on 30 March, Thus,
while footnote 68 is correct in that the legality of these acts was not at issue,
the banning of them was not so much a matter of policy, but rather the result
of a Presidential oxder to implement the ban as government-wide policy.
Therefore it would appear that the Report is incorrect in placing #2 in the
"gray area." Itis an activity viewed as prohibited by the CIA. '

#3--Places in the "gray avea" "Inserting agents 'into American dissident circles
in order to establish their credentials for operations abroad.'" Jtmight present
a fairer picture, if the Report had included the beginning of the sentence it
quotes, which comes from the Colby Statement of 15 January 1975, and reads?
"In order to obtain access to foreign circles, the Agency also recruited or
inserted about a dozen individuals into ...." Similarly, in footnote 69 (p.
‘at pp. 39-40), which sources #3 to the Colby Statement, it would have left
a much less sweeping and more accurate picture if the entire Colby senternice
" had been quoted. The footnote says: "In 1973, such information [on American
dissidents] was limited to that collected abroad." The full Colby sentenice reads:
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ln 1973 this program was v eviewed and specific direction
gwcn limniting it to collection zbyroad, emphasizing that its targets - o
were the foreign links to American dissidents rather than the
dissidents themselves ....

#7--This item (p. 11) places in the "gray area" various CIA activites (all
domestic) such zs surreptitious entry, physical surveillance, wirelapping,
copening mail, and maintaining {iles on congressmen. Fooinote 73 (p. 11 at
P &), cites the Colby Statement of 15 Januvary 1975 and a New York 'T'ir.
article of 6 March 1975 as the sources of these charges (the latter being on
the DCI's appearance before Congresswoman Ahzug's subcommittae) . Whe
footnote states that: "It is not clear whether My. Colby thought these actwr-
ties were permitted or prohibited." A veading of the Colby statement,
however, indicates that virtually all of these activities have been stopped
Ly CiA. This is a rather clear expression of his view that they are in the

"prohibited” calegory rather than in a "gray area.”

~ k. In the conclusions which the Report draws {p. 11) from its listing
of domestic activities allegedly viewed by CIA as "Permissible,® "Prohibited, ¥
or in a "Gray Area," it states that Mr. Helms' view of foreign intelligence is
“information associated with foreign happenings.” Fooinote 74 (p. 11 at
p. 40) cites the Helms Statement of 16 January 1975 before the CIA Subcommittee
of thie Senate Armed Services Committee as the source. It would have been
. preferable if they had cited the whole Helms phrase, which reads: "informa-
tion mgsociated with foreign happenings that affect the na tional security.”
{Emphasis added.]

). Again, in its first conclusion (see par. k above) the Report (p. 11)
cites the Helms Statement of 16 January 1975 to the affect that the Agency's
reason for being is to collect intelligence abroad. Footnote 76 (p. 11 at
p. 40) argues: "It is interesting to note, however, that as originally
envisioned, the CIA was to be, primarily a correlator and evaluator of
intelligence gathered by others." This is incorrect. The members of the
congressional committees who established CIA were well aware of CIA's role

in clandestine collection. It was thoroughly considered in executive sessions

by the commiitees, and CIA's primacy in this field was understood It was
8150 mentioned during the floor debate in the House. '

m. Agaln, in its first conclusmn (see par. k above), the Report states .
- (p. 11) that: -

The support structure in the United States which the
Agency believes is necessary to carry out its intelligence
- function now permeates our national life and society to a very
substantml extent,
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1i is difficult io cope with so gross an exagger ation of fact. The Repbrf,-
which often seeks definitions in its text, does not indicate what a "very
substantial extent" means. It then speaks of the "Agency's intrusion into
domestic areas only distantly related to the field of foreign intelligence."
The many citations in the Report to the statements of DCI Colby and
Ambassador Helms should be ample exmaples that virtually all of the CIA
Firansgressions" were directly related in some manner to the forcion
intelligence ficld or the protection of its intelligence scurces and methods.,

n. Conclusion #2 of the Report at this point (p. 11) presentis the V‘J‘.@ws of
the commilices which drafied it, and it is not CIA's role to argue with these

coneclusions, crroneous though the Agency feels they may be. This mmlys:s

is confined to errors in fact in the Report. However, it should be noted that
in the last paragreph on page 11, the Report states that it is the Agency's

. view that the DCI's responsibility to protect intelligence sources and methods

from unzuthorized disclosure "constitutes authority to protect not only CIA

files and sources, but all government documents and sources.” We know of no

*{*sponmble official who has ever expressed this view; or that the DCI's
esponsibility extiends beyond the field of intelligence. All of the alleged

" t}"anagl essions" cited in the Helms and Colby statements and testimony in

1his connection, have involved intelligence activities or the leaking thereof.

I citing Mr. Colby's testimony at his confirmation hearing, foctnoie 77

{p. 11 at p. 40) only partially states Mr. Colby's view that the profection of

intclligence sources and methods provision gives him "only the job of identify-

" ing a problem but no authority to deal with it." However, a few lines further

il

along in this Colby testimony (at p. 25), Senator Symingten asks: "Well, if
1 understand, if there is a Government cificial that should have such a
responsibility, it should be yourself2" To which Mr. Colby replied: "For
the intelligence field, I think it is myself no question about it."
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p. 16

DI, FORBIGN INVOLVEMENTS AND THEIR JEGAL AND CONSTITUTIONAL
BASIS S Lo

ORI B

AL Yereign Activities

a. The Report (p. 12, par. 2) takes note of "armed invasion of Cuba st
flin Bay of Pigs by a small ariny orponized, paid and equipped by the CIA ..
Fooinote 80 (p. 12 at p, 40) sources this to the Colby confirmation hoaring

cand the DCU's Address to the Fund for Peace Conference on CIA and covert
action on 13 September 1974, All that Mr. Colby said at his confirmation
hearing at the cited page was thats

i

[Als a practical matter a covert operation cannot he a
very big one because it stops being covert when it gets too big,
I think this was the lesson of the Bay of Pigs, among other
things. ~

In his Address, also cited in footnote 80, the DCI said about the same thing.,

o The Report staies (p, 12, par. 2) Mr. Colby has emphasized that the
appropriate congressional committees were informed of the war in Laos (pre-
sumably referring to the ClA role), In his Address, which is cited s a source
in footnote 84, (p. 12 at p. 41), Mr., Colby said, and it is quoted here for
- emphasis, the CIA activities in Laos were "reported to and appropriated for
on a regular basis by the authorized elements of the Congress--the war was
no secret from them." On 2 May 1961, Allen Dulles, then the DCI, briefed
the Senate Foreign Relations Committee on the details of CIA's role in Laos.
(This predated the Geneva Accords of 1962 and the "war® in Laos,) Since
ihen, various Senate committees and subcommitiees have been fully briefed
on CIA's role in Laos on 35 occasions (as of July 1973) . As of the laiter date,
a total of 57 senators have been briefed at one time or another on the CIA role
in Laos. '
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¢. The }{cpori cites i,) 12, par 2) a statement by Senator I* Hender

ticn a member of the CIA Su beommittee of the Senate Appropriations (jummxtm#*,
tliat he had not been informed of "CIA plens to spend money on an al'my of
36,000 in Laos." While the Report correctly sums up S QCnator Ellender's
colloquy with Senators Fulbright and Cranston on this point, ‘Senator Ellender's

responses have always been puzzling to us, Commencing in September 1569,
Semolor Ellender had been ot several CIA Appropriations Subcommitice meet-

Cdngs which had covered CIA operations in Laos in some detail, Ju {act, he had

chizived such a briefing in June 1971, less than six months before the statementis
were made which the Report cites. Wheilier the Senator’s memory failed him,
or he felt he should not make an admlm,mn because of secuvrity, if is limpossible

Ao PR
L f’Jd}' .

d, The leport states (p. 12, par, '3) that funds were made available to
CIA from 1970-73 to be expended in Chile fox such activities as Ycmapaigns of
anti-Allende candidates." Footnote 87 (p. 12 at p. 41) cites the New York

Times of § September 1974 as the source. Jt would have been clearer if the

i’v—\port had more completely noted the full New York Times statement of that
date which cites Mr. Colby's to the effect that such funds had been provided
for Uanti-Allende candidaies in municipal clections last year," [lmphbasis

supplied.] This is an important distinction, in the lipht of Ambassador Helms!
iestimony hefore the Senate Foreign Relations Committee on 22 January 1975,
us reported in the New York Times on 10 February 1975 (fu. 88, p 12 atp. 443,

Whe article in the " imes correc tly notes Mr., Helms! denial that any funds were .

potead to C(;‘.J.l(.!.,!(?. 1ies who were running against Allende for the Presidency in

107,

e. Footnote 88 (p. 12 at p. 41) also cites Part I of the Hearings on I’I'I' and
Chile held in 1973 by the Subcommittee on Multinational Corporations of the
Senate Foreign Relations Committee, and in particular p. 172 of those hearings
(Testimony of ITT Senior Vice President Gerrlty) The footnote says that
Gerrity held a meeting with William Broe of CIA "on September 29 or 30, 1970."
The slfernative dates of 29 or 30 September come from a question put to Broe

by Secator Church, but the fostnote does not cite this testimony although this

is where these dates surface. As a matter of fact, the paragraph in which these
two dates appear (Hearings, pt. 1, p. 250) is headed "September 29 meeting
with Gerrity." Furthermore, p. 172 of the Hearings, which the footnote does
cite, describes a memorandum of conversation which Gerrity prepafed following
bhis meeting with Broe, and on p. 171 of the Hearings, it states that the

memo is dated September 29, 1970 ‘This should have pJnned down the date.
"he footnote then says that Broe "suggested a series of possible actions.”

.designed to put economic pressurc on Chile." Actually, what the Gerrity

.
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p, 18

mcmc::'randmn said, as quoted on the cited page of the Hearings (p. 172), is

that Broe "made suggestions based on recommendations from our [ITT's]
representative on the scene and analysis in Washington.” Therefore, accord- _
ing to the memo, Broe's "suggestions" were largely based on ITT recommendations,
rather than those of CIA, which is rather different from what the footnote

rugpests, In his oral testimony, bowever, Gerrity (on p. 172) then character-

izes them s Broe's sugrestions, as opposed to Gerrity's memo (described '
abiove) quotsd on the same page. At best, both the fooinote and the Hearings

are confusing, Senator Church then continues to read from the Gerrity mems

the five points that are quoted in foolnote €8 (p, 12 at p. 41), In ltem 5 of

this list in footnote 88, the word Yhas" has been inserted in the third line of

itera 5, This word "has" does not appear in the quoted learings at p, 172,

f. The Report cites (p. 12, par. 3) President Yord's press conference
of 16 September 1974 (as printed in the New York Times the next day), The
Report saysy :

President Ford subsequently stated that the covert funds

had been spent in Chile to "preserve opposition political parties,”

but said that he would take no position on whether such ClA

activifies were permitted by internaiional law.
Nowhere in the President's answers (or in the guestions which elicited the
replies) is there any specific reference fo CIA's expenditure of covert funds,
In merely guoting President I'ord's statement to "preserve opposition political
parties,” the Report pulls the statement somewhat out of context. The
President said:

In a period of time three or four years ago, there was
an effort being made by the Allende Government to destroy
. opposition news media, both the writing press as well as the
electronic press. And to destroy opposition political parties,
And the effort that was made in this case was to help and assist
the preservation of opposition newspapers and electronic media
and to preserve opposition political parties.

The Report, as noted above, also cites the President as saying he would
take no position on whether such CIA activities were permitted by
international law. What the President said, in answer to a subsequent.
general question, and without specific mention of CIA, was thaty "I'm -~
not going to pass judgment on whether it's permitted or authorized under
international law "
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g, In footnote 89 (p. 12 at p. 41)7 the Report cites _’gh”&‘_‘l_x‘lgpj:}q
Government by Wise and Ross as the source of describing CIA "as organizing -
a putsch in Iran in 1953." Actually, Wise and Ross do not use the word
"putsch? in their section on the Iran operation. They describe the opera-
tion as a "coup" or "coup d'etat." The fooinote cites the same source when
saying that CIA arranged a coup in Guatemala in 1954, replacing Mthe govern-
ment of Jacobo Arbenz Guzman with that of Colonel Elfege Monzon ...," This
is not completely accurata, The principal figure in the overthrow was
Colonel Castillo Armas. Arbensz resipned on 27 June 1954, and was replaced
by Colonel Xaz, who resigned on 29 June. Col. Monzon then headed a
Jjunta, which Castillo Armas joined. The latter became head of the junta in
ecarly July; the other members resigned at the end of August, leaving Casiillo
Armas in complete control, and he wes proclaimed President fcllowing elections
shortly thereafler. ' -
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a. Ihc Report corrcctly c1te*—3 (p. 13, par 1) 50 U.u.C‘ 405(&“( ) as
the legal justification used for the performance of covert operations.
Footnote 90 (p. 13 at pp. 41-42) then states that subsections (d)(3) and (4)
are sometimes also used to justify the CIA's covert activities.” The foot-
note specifically quotes the protection of sources and methods proviso in
subseciion () {3). This is incorrect. Neithor subssction (@)(3) nor (&)
is used as the legal basis for covert aclion operations abroad. Foolvote 90
misguotes Director Colby's 15 January 1975 Staternent to the Senate
Approsriations Conugittes when it ciies bim as making the distinctic
bat'-.w.feu:n "clandestine operations to collect foreign intelligence and, cmm,ter-
intellipence responsibilities” on the one hand and "covert foreign political
or paramilitary operations" on the other. What the DCI enumerated was "To

conduct clandestine operations to collect foreign intelligence, carry out

counterintelligence responsibilities abroead, and undertake--when direcied--
covert foreign political or paramilitary operations.”

b. The Rel_’)'ort states (p. 13, par. 1):

Prior to the passage of the Foreign Assistance Act of 1974 ...
form;fn covert operations not directly linked to the gathering of
Jnidhpence were justified under the {fifth and last of the dutles

stablished for the CIA under the National Security Act of 1947,

This jvwplies that such activilies can no longer be carried out under that
provision of the National Security Act. This is incorrect, as section 59
U.S5.C. 493(d) (5) coupled with the inherent powers of the President ave
still the basic authority for covert action operations. Section 32 of the
Foreign Assistance Act of 1974 amends the Foreign Assistance Act of 1961

by adding a new sec, 662 which is designated "Limitation on Intelligence
Activities." This new section does not change the basic authorizing legisla-
tion; it merely adds some procedural limitations. Nor does the Foreign ‘
~Assistance Act use the phrase "foreign coverl operations not directly linked
to the gathering of intclligence.® There is no such direct linkage, although
intelligence is an ccecasional by-product of covert action and covert action

is a function of intelligence. What the Act says is "operations in foreign
countries, other than activities intended solely for ~obtaining necessary
mtclhgcnce. . :

o

c_; I*ootnavtt“ 5 (p 13 at p- 42) is a miscitation, Phe correct Ci’iati:ox}:
is 50 U.5.C. sec. 402(M)YQ). '
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d.- In quoting sec. 402(d) of the Na’uoudl Secuviiy Act (p. 14, 1, 1),
the Rc:,_,b.)ort starts the quotation "to make ...." The word "to" does not
appear in the statute at that point, The section is alse miscited in foot-
note 97 (p. 14 at p. 42). The correct numbexr of the section is 402(d),

¢, Commencing with part II, B, of the Report (p. 12), the anthors
attempi to show that CIA has no statutory anthority to conduct covert action
ope r;,%?wy;, and that the National Security Council (NSC) has no statalory
basis for delegating such authority. This is cummarized in the Report
(p. 14, par, 1), which states thal the powers which Congress gave ihe NSC
"were cither of an advisory nature or were related to the coordination of
the policies and functions of the other agencies in the national secvrily
area.® Of course the NSC powers quoted here ave advisory: no agauoy of
the Fxecutive branch can direct the President, The latter power is often with-
in the jurisdiction of the legislafive and judicial branches. The Report does
not point out here that the President is a member of the NSC--its presiding
officer. However, as President, he can accept or reject its recommendations;
an NSC Directive is the President speaking through his advisors in council,
Furthermorve, in describing the NSC's powers as "of an advisory nature or
were related to the coordination ,..." The Report overlooks section 103(d) of
the National Security Act of 1947, the preamble of which states that toodit
shall be the duty of the Agency, under the direction of the MNational uorurit{
Council ..." {[Bmphasis supplivcd,] The Act then lists five duties of ine
A?cnc[ , including ilie one cited in the Report as the source of ClA's stziutory
claim to perform covert action operations--#1o perform such other funciions
and duiies related {o intelligence affecting the national security as _the
National Security Council may from time to time direct," [Emphas:a supplied ]}
Here again, the N5C has directive authority. The Report concludes (p. 14,
par. 1) from its reasoning that "Nowhere is the NSC directly given the power
to conduct political operations." This is correct in that the NSC is not an
operational agency of the Government, Its statutory authority is to advise,
coordinate and to direct the activities of CIA, The Report then continues that
itis difficult for CIA to maintain that it conducts its covert action apcrations as
a delegation of power {rom the NSC, as the N3G has no such power {o delegate.
CIA does not claim such a delegation, but rather bases its authority in this
field on its statutory p‘rovisions under the direction of the NSC,

o f The Report states (p. 14 par. 2) "in the proval.,xon of the Natlonal
Security Act of 1947" and proceeds to quote portions of 50 U.S.C. 403g

“(fn. 98, p. 14 at p. 42), The quoted provisions are not a part oi the National

Security Act of 1947, They are taken from sec. 7 of the Central Intelligehce

Agency Act of 1949, It is interesting to note that, at the end of the text of

" Approved For Release 2005/02/15 : CIA-RDP89B00552R000800080004-0



R

€
-

* % Approyed For Release 2005/02/15 CIA RDP89300552R@0800080004 0
P. 22 ) .

H0U.5.C. 403534 {which is the codification of sec. 7 of the CIA Act of 1949),
there is an explanatory sentence which reads: "Section was not enacted’
as a part of the National Security Act of 1947 which comprises this chapter.”
In quoting sec. 403g, the Report states further that: '

This means’ either that nonintelligence covert activities
~were not contemplated by Congress or that such activities were
not intended to be exempled from the disclosure laws, an infer-
pretation which is unlikely since it would render any such
~aclivities ineffective.

The basic erroxr in this 9tai:emcnt is that CTA does not conduct any "oonintelli-
goence covert activities"; such activities are all "related to intellipence affect—
ing the national security," zs provided by the statufe.

g+ The Report (p. 14, par. 3) is rather loosely drawn. It mentions

"CiA's covert activities not directly related to the gathering of intelligence .

Covert activities, while employing many intelligence sources and techniques,
are not primarily used for the "gathering" (i.e., collection) of intelligence,

although such collection may well be a by-product of such operations.

Furthermore, the Report continues, such operations are sometimes "inconsis—-
tent" with CIA's "basic purpose, that of gathering sufficiently detailed and
accurate information to enable our Government to formulate foreign policy . "
The Ygathering" of intelligence is not CIA's basic purpose; it is cne of its
duties. Such intelligence is normally of small value until it is collated and

evaluated, two "basic" duties of CIA, in addition to collection. Wor is the end
product of use only in the formulation of "foreign policy”; it is uscd in the
formulation of policies affecting the national security, a much broader texm.
The Report then states that: "To the extent that the CIA's activities conflict
with rather than assist in the formulation of foreign policy, congressional
purpose would appear to have been thwarted." CIA activities do not "conflict"
with U.5. foreign policy, they are supportive. The NSC, and its commitice
mechanisms for the approval of CIA covert activities, to say nothing of the
President, would certainly discipline any Director who acted countcr lo
Awmevican national se curity (including foreign) policy. (it should b stressed
that "national security policy," as used herein, dees not include any internal
secumty funchons h)

_ h The Report (p. 14, par. 4) quoth from a law review article by

_ "-'Prof Walden, in which he ¢ states that, in CIA's leguslauve history, there is
“mnothing appareni that Cor‘;jross intended that the Agency engaged in
"subliminal warfare." Further, Walden states that "The CIA was touted as
being an exclusively an intelligence coordinating body, and it was created
as such." These sentences follow Prof. Walden's discussion, in his cited
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article, of both the National Security Act of 1917 and the Central Intellipence
AgencysAct of 1949, By his phrase "subliminal warfare," one presumes-that
Walden is talking about covert action operations, It is true that there is
nothing in the open congressional debates of any moment during the discus-
sions of the National Security Act of 1947, Covert action was not a factor at

the time. However, it was certainly discussed in the closed hearings during

considevation of the Central Intelligence Agency Act of 1949, s covert nciion
operations were becoming an imporiant factor by then., Walden is wrong,
moreover, when he says that CIA was created "exclusively" as an
Yintelligence coordinating body." As stated elsrwhere in this paper, il
Gongress was well aware that CIA would correlsic and evalusie intellipence
for the scaior policy mzkers of the government (i.e., intelligence produc-
fion}, and the appropriate commitices heard testimony in executive sessicns
regarding the functions of CIA in the field of clandestine collection.
Footnote 101 (p. 14 at p. 42) apain cites Walden's article at p. 82. Itis
interesting to note that he there guotes testimony by Admiral Nimitz that the
National Security Act of 1947:

[W]ould establish an organization known as the Central
Intelligence Agency, charged with the responsibility for
coliection of information from all available sources, including
Government agencies .., . [Emphasis added.]

Mr. Walden might also have quoted the remarks of Cong. Holifield during
8 _ g i

Sthe feoy Jdebate, when he said:

I want to impress upon the minds of the Members that the
work of this Central Intelligence Agency, as far as the collection
of evidence is concerned, is strictly in the field of secret foreign
intelligence, what is known as clandestine intelligence.

i. The Report (p. 14, par. 4) misquotes Walden's correct quote of

Cong. Paticrson. The phraoe should read "operational procedures, ' not

Yoperation procedures,!

j. The Report (pp. 14-15, commencing at last par, on p. 14) is in crror
(and to some extent w]fmontradiciory) in its statement that: "CIA was

intended for intelligence gathering purposes only." In support of this state-
“roent, the Repozt cites the House Committee Report accompanying the National.
Security Actof 1947 to the cffect that CIA was created to furnish information

to the NSC so that the latter might have available "adequate information"sin
advising the President. What the Report is implying here is that CIA will
furnishk information, collected from all sources, collated, and properly evalu~
ated for NSC deliberations. The quoiahons from the House Rﬂport in this
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paragraph arce currecily cmoied, with citation to footnof.e 103 (p. 15 at p. 42)

which correctly cites the House Report but adds "as quoted in Wise & Rose,”
[The Invisible Government] at'p. 10, First one must note that the name of
the second author of that book is Ross, not Rose. Secondly, there is no
veference, nor any quetations, from the House Report at p. 10 of their book.
That page is ebout the Bay of Pigs.

k. The Report states (p. 15, par. 1):

v the only ciear congressional authorization for the CIA
to conduct covert activities ... is contained in Section 663 of the
recently enacted Forvelgn Assistance Act of 1974 ...

This is an incorrect reference. The section of the Foreign Assistance Act
of 1974 which they are citing is section 32 of that Act. Section 32 enacts an
amendment to the Foreign Assistance Act of 1961, to be numbered sec. 662

" in the latter Act. The Report then quotes the text of the amendment, "Sec.
(63." This is also not the correct citation. The correct citation for the
amendment is section 662 which is the section the Report quotes, although
not completely accurate’y. Subsection (b) of the amendment should read:

(b) The provisions of subsection (1) of this section
shall not apply during militery opesrations initinted by the
United Siates under a declaration of war approved by the

Congress or an cxercise of pownrc; by the President under the
War Powers Resolutios. [Emphasis added,]

The underlined portion of subsection (b) was not quoted in the text of the
amendment in the Report, and there is no indication that it was deliberately
omitted. Furthermore, footnote 105 (p. 15 at p. 42), which gives the legal
citation for the Foreign Assistance Act of 1974, misdates it as December 31,
1974, The correct date is December 30, 1974,

1. The Report states (p. 16, 1. 7) that the "basic concern” of section 663
[sic; socnon 663 has no applicability to CJA] is "the expenditure of funds by
the CIA.." This is incorrect. The "basic concern" of section 662 is a matter
of forelgn pelicy considerations--to allow the appropriate committees of the
‘Congress to know what covert action operations are being conducted by CIA
in support of American foreign policy, and to make certain that such opera~
tions are at least known to the appropriate committees of the Congress which
deal in foreign affairs.
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.y r " i - .. . ' ) . X . B
B. lprebably should be C] Imposition of Substantive Standards
in Yoreign Political Activities

a. 'FOQtnote 106 (p. 16 at p. 42) states that one of the Bar Association
committees which prepared this Report suggests that Congress should
toke action to prevent CIA {rowm engaging in Hoveign political operations®
and "assure that the CIA will confine its activities to ihose intel lgense
related activities permitted by its charter. CIA docs not engage in
activities abroad which are not "perndtted by its charicr, "
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&, The Report (pp. 16-18) argues ihat CIA activities which violate our
international treaties abrogatie the international obliggations of the United
Staies., Various treaty provisions and cifations to legal comments are set
forth, ‘However, the weakness of these arguments is suggested in the
Report (p, 18, par, 3) when it states that "some questions may exist under
the principles of international law," Furihermore, the Execcutive and the
Conprens have clearly intended, in cxprescions of their opinions, that CIA
continue its traditional tasks, including covert action. No obligation of the

rogtiomal Iow wes intopecd by the

Unifed States undertaken pursuant o dvds
Undicd States Governent 1o modify the scope of these tasks.,

e The Report cites (. 16-17, pav. 4, at P 17) certain remarks by
Prof, Quincy Wright as published in the Proceedings of the American Society

of Inicrnational) Law (1969), The correct citation ig at prp. 28-29 of the
Procecdings, not pp. 8-9, |
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D. fprobd,b]y should be Ef Constitutional [squcf; Regarding T I oveinn
Lovert Political Ac‘uw{uﬁs

: a. Footnote 123 (p. 19 at p. 43) cites the editor of the c:ted work a
N. ¥arrand. It .,hould be M. for Max.

b. The Report {p. 19, par. 8, p. 20) cites the Bay of Pigs operstion as a
usurpaiion of conpressional power "o raise wnd support Armies” and to
"declave War® as scot forth in the Constitution. This is highly doubtful.
There was no war; and nething i the Cons!!toiion prohibits Cubans from
banding together fo atiempt o repain their homeland, regardless of how
financsd, The constitutional concept that Conpress would have the aulhority
to "raige 'tud suppori Armies' would appear io be addressed solely to their
righi with regard to American troups.

c. The Report (p. 20, 11, 1-3) also attacks as unconstitutional CIA
support of a "large army in Laos without congressional knowledge." This
has been discussed vnder IJI. A., supra. Suffice it to say again what
Mr. Colby is quoted as saying in par. III. A. b., supra, namely that CIA
activities in Laos were "reported to and appropriated for on a regular basis
© by the authorized elements of the Congress-~the war was no secret from v
them." It is to these "authorized clements" that Congress has delegated the
authm'r‘i‘"v to approve CIA appropriations. The Report, therefore, is in error
(p. 20, 11, 5-0) in saying that liie Congress weas not involved in either the
Bay of ’!’m s or the Lectian operzfions, It shoalrl also be recalled that
Senator Fulbright, Chalrman of the Senate Foreign Relations Committee, had
been apprised of the forthcoming Bay of Pigs operation and sat in on
President Kennedy's climatic meeting on 4 April 1961, While he expressed
vigorous opposition to the plan as being out of proportion fo the threat, his
grounds for opposition were more on moral issues than any usurpation of
congressional authority; and, despite his personal opposition, Senator
Fulbright maintained the security of the operation.

d. Virtvally tho whole text of the Report ot this polnt (p. 20, par. 1
thrcu.xgh p- 21, 1. 4) is based on erroneous pramises. The whole text here
ignores the role and position of the Presidency, the opinion of a long
succession of Attorneys General, and the approval of the congressional
leadership and designated subcommittees of the Congress. The Report
states (p. 20, par. 1) that, in actions such as the CIA role in Chile, CIA

"apparently" breached trealies and undermined the constitutional rolé of the .
Senate. This has been discussed under III. C., supra. To reciterate what we
said there: Covert action is a traditional part of the right of self-preservation.
The Executive and the Congress have clearly intended, in expressions of
their opinions, that CIA continue its traditional tasks, including covert action.
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No obhgdtlon of the United States under hkon pursuant to international law |
was intended to modify the scope of these tasks. Even the Report is not .
sure of its ground here, when it merely alleges that CIA "apparently™

brea(,hed Lr¢ahes.

e, The Report (p. 20, par. 2) recommends, infer alia, that CIA have

an interral "Inspector General" with a vight fo tak ¢ ndministrative action,
and the mandatory rofation of senior officials, CIA has long had on Inspector
General, reporiing divectly to the Direclor of Central Intelligence, In the
ponsibility, but his recommenda-

Hehily taken. WVirtuaily all senior CIA officials ave volated with

tradition of such positions, it is a stafll rex

o g
NS AN

oz of regularity.

FLong ar

f. Tha Report stetes (p. 20, parv. ) that Congress has velinguished to
CIA Yits own constitulionally- ba.;e vesponsibility in the formulation of cur
foveign policy." With certain special exceptions not pertinent here, the
Constitution is silent on the congressional role in foreign policy, cutside of
the power of appropriation. Furthermere, CIA does not make foreign policy
by its actions. That is the prerogafive of the Executive, and CIA's role is
‘supporiive. '

. The Report states (p. 20, par. 6 = p. 21, 1. 4) that wouch classified and
sensitive snformation has been furnished to the Congress by the Government
over the veays under appropriate safepuards as to disclosure. However, the
Yeaking of CTA material con be costly 1o the very lives of CTA persernnel or its
sources abroad, and can have seriouvs effects on the Agency's liaison arrange-
ments with foreign govermments., Lo describe CIA personnel, as the Repori
apparently implies, as "a small number of unaccountable bureaucrats® is
completely untrue and an unwarranted and undeserving slur on a very dedi-
cated group of public servants totally accountable to the designated committees

in the Congress.
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IV. BUDGETARY PROCEDURE ANDI ITS STATUTORY BASIS

A. Vunding Avrangements: The Present Process of Approprialion

a. The Report queries (p. 21, par. 1) why Congress has not acted sooner
to prevent CIA from Ycarrying out foreign policy abuses." While it may be
that CiA Las conducted activities abroad with which some members of the
Congrens might disepree as a matior of policy, {14 has never carried oul such
"foreign policy abuses.” '

‘b. Vootnote 135 (p. 21 at p. 43) states that the description of CIA

budgetary procedures is "adapted" from an article by Robin Schwartzman

in the N.Y.U. Journeal of International Law and Politics. At the cited pages
31 the Schwartzman article, she in turn gives the source of some of her infor-
mation as a telephone interview with "Samuel Precton, Staff Assistant, House
Appropriations Committee." Preston's first name is Ralph, not Samuel. ‘The
Report (p. 21, par. 3) is in error in stating that the CIA budget is considered
by the Intelligence Subcommittess of the Appropriation Comrmittees of thie
House and Senate. While it qualifies this stalement by saying "Until the
~ present Congress ....," it does not state that, commencing with the present

' (94th) Congress, the CIA budget is handled by the full Defense Appropriations
Subcommittee in the House. The Report is generally correct in stating that the
Senate Intclligence Appropriations Subcommittee does not keep & stenographic
transcripyt of the CIA hearings. lowever, ithero have beern occasions in

past whon such transcripts were made, and sueh ifranseripis have boen wade
in the current Congress. The Report then states that once the Subcomsaittee

decides the amount of the CIA budget, "it then divides up and disguiscs it in
various appropriations.” Actually the locations in which the CIA budget will
be placed are decided by the Agency and OMB in advance; the subcommittees
reach a judgment as to final amounts and approve the final allocations.
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BL. Stzthgﬁ(;&:y Basis and Cons ‘mntlonahty of Appropi 1*1&1011 IlO"\“‘V"-A

a, The Roport states. (p. 22, par, 1) ‘Lh’u section 6 of the ClA /\c:x. of
1949 "provides, " and then quotes the Act. Footnote 144 (p. 22 at p. 44)
correctly cites the section as quoted as 50 U.5.C. § 403f. Itis therefore
misleading for the text to cite this as section 6 of the Act of 1949, because
the quoted text reads slightly differently because of the cadification refer—
caces i the guote. Similarly, the Report gives a few lines of what il denotes
an secton 10(a) of the CIA Act of 1949, while footnote 145 (. 27 at p. 44)
pives the Code citation. Actually here there are no differcuces in the quoted -

R R S
yopnheviand

b. The Report (0. 22, par. 3 -p. 23, 1. 0) suggests that, in passing
i CLA Aot of 1549, ,(;0;_,‘5{1"@.-::‘;5 did not intend to exempt CIA from suvbstantive
linitations on expenditures enacled by subsequent Cougresses, "t only fo
frew it from compliance with technical funding limitations.” The Report finds
support for this suggestion in the fact that section 6(a) of the 1949 Act is
followed by several sections [presumably secs. 6(b)-(e)] "exempting the
CIA from mher technical limitations ...." This is a misreading of the statute,
because the limitations in subsecs. 6(b)-(e) in effect authorize CIA freedom
from certain general statutory limitations, but these are not limitations on
appropriations as suggested by the Report and the law lournal article cited
in support (fa, 147, p. 23 atp. 44). The authovizations for CIA evrwndw
fures contained in section 10(a) of the CTA Act of 1949 (Report at p. &3, 11, 6-10)
ave not limitations on eppropriations., Most of {these items are not new; they
ere similer in language to the 058 appropriations language.

¢. The Report is quite misleading (p. 23, par. 1) in its presentation.

and "quotation” from Admiral Hillenkoetter's letter to Chairman Tydings.
This paragraph attempts to give "Further support for the view that the
1949 Congress did not intend to exempt the CIA from future substantive
limitations on expenditures." It then "quotes" Admiral Hillenkoetter's
letter to Chajrman Tydings of the Senate Armed Services Comrittee, stating

a1 the DCL "assured Congress! that: and then giving the guote. However,
the matericl "quoted," although it does appear in the Admiral's letinr, is
material that is itself in quotation marks there which the Admiral guoted
from the Senate Committee Report which accompanied the CIA Act when it
was first reported out in 1948. Thus, the quotation is not the DCI assuring
the Congress, but rather the Congress asouring the American peaople.
Furthermore, the material quoted commences with the phrasc "In almost all
instances...." This is true. Most of the provisions of the Act of 1949 have
to do with "housekeeping" activities, such as procurement, travel, overseas
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allowances, and the like. These ore a all modeled on, or allow the use of,
legislation already on the books, such as the Fereign Service Act of 1946
and the Armed Services Procurement Act of 1947. What is different are the
provisions with regard to appropriations, certain expenditures of funds,
and exemptions from limitations on appropriations.

¢, ‘The Report siates (p. 23, o, 2) that "An identical azsurance [as
cited in the previous paragraph of the Report, which is commented on in
nay . d, su ral was given to the Devae of Representatives by {he sponsor of
the bill, Representative Sasscer.® Footnote 14Y (p. 23 at p. 44) in support
of this slafement cites » law journzl article by Prof, Futterman. In that
article, Prof. Futtermoen quotes Cong. Sasscer as follows: "with one ox two
exceptions ... there is no authority in this bLill which at some time or other
has not been granted to some other agency of Covernment ...." Whatis
important here, is what was omitted at the ellipses from Cong. Sasscer's
statement. The guotation actually reads: " ... with one or two exceptions
2 your attention will be drawn ...." [Emphasis supplied.} The
Congressman then went on to an ¢ vpomtlon of the proposed legislation,
section by section.

P

e. The Report states (p. 23, par. 3) that the authority of the 1949 Act
concerning expenditures "does not free the CiA from compliance with later
substaniive restriciions on spending, such as those contained in the Forcign

vssistance Act of 1974.% The implication in this statement is that CIA do
not comply with restrictions which are specifically directed at the Ag;c::zr\ cy's
expenditures. Obviously, the Agency does comply with such restrictions.
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o, The Report states (p. 23, par. 4) that "No agency within the
executive branch has a statutory duty to audit CIA expenditures ....
In fact, there is no agency in the executive branch authorized to audit
any agency of the Government. Such audits are performed by the
Geneial Accounting Office which is a paxvi of the legislative branch.

i

b. 'Whe Reportimplies (p. 23, par. 4) that OMB treats CIA differently
from oihier agencies of the Government. While it cites the Sohvwarivinng Jaw
jovrnal article in support of the text (n. 152, p. 23 at p. 44), the text of the
Report in not as accurate as its source in this respect. OMB gives CIA
budgetary requests and submissions as detailed sud careful a check as it
gives {0 any agency of the Government.

c¢. The Report states (p. 23, par. 4 - p. 24, 1. 2) that because of CIA's
"hidden appropriations procedure,’ the Treasury's Combined Statement
Yconteins no mention of monies received and expended by the CIA .Y If this
statement were true, the Combined Statement would not be accuraie or in
balanca. But actually the CIA totals are included in the Combined Statement;
they are simply nfi;»t designated as such for reasons of security.

: |
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. "Statutory Basis for the Present Accounting Procedure

Originally the General Accounting Office (GAQ) audited CIA's normal
departmental expenditures. When it expanded its audit to a management
type comprehensive audit, GAO felt it could net do so without access o
those CIA expenditures which werc placed by law solely on the certifica-
tion of the Director of Central Intolls pence, Therefore, GAQ recommended
that it withdraw from any CIA audit. This wag npproved by the House
Armed Siivices Connaiiloe.
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2.7 The Constitutionality of t.he Accounting Procedure: The
lichardson Case - : ' ' o

a. The Report states (p. 27, par. 2) that the CIA Act of 1949 allows
the DCI "far more authority to operate scerctly than any other agency
head,¥ 'This is correct, and that was the intent of Congress when it
enacteed fe law. The Report igroves the Senate debate on 4 June 1974 an
the Pronmire amendment which would have the DCI report each year io the
Congress, on an unclessified basis, the total figure requesied for the
Intellsy
agency; just one total figure foxr the Community. The Proxmire proposal
was defeated by a vote of 55-23, apain showing the intent of Congress on
the scorecy of the intelligence budget. It is also interesting to note that
the proposed special funding authorizations in the CIA Act of 1949 were
approved, when this legislation was being introduced in 1948, by the then-
Comptioller General, Lindsay Warren. At thet time, in taking cognizance of
the "Mmmuch wider authority" granted under this bill than the Comptroller
General would "ordanarlly recommend for Government agencies generally, "
Mr. Warren stated:

ce Coyamiie {4y, This preposal would not bresk the fipare dowss by
¥ B ¥

... the purposes sought to be obtained by the establishment
of the Central Intelligence Agency are believed to be of such para-
mount importance as to justify the extraordinary measures pro-
posed therein. ... in an afonic age, where the act of 2n unfriendly
power might, in a few short hours, destroy, or seciously damage
the sccurity, if not the existence of the nntion itself, it becomes of
vital importance fo secure, in every practicable way, intelligence
affecting its security. The necessity for secrecy in such matters
is apparent, and the Congress apparently recognized this fully ....
Under these conditions, I do not feel called upon to object to the pro-
pesals advanced ....

b. Footnote 165 (p. 27 at p. 45) points to the Atomic Energy Coramission
" Pon agency related to the notional security whose budget is
made public in some detail, " including the amount available for confidential
expenditure, and questions whether the CIA budget should be published in
the same manner. The differences between the AEC and CIA are so obvious

~as to négatg the question. The AEC has no secret i'nt’elligence operations

as an cwample o

,.'_"abl oad; the lives of its personnel are not threatened by hostile action overscas.

The focinote then continues to cite some remarks of Mr. Colby in conmect
with the possible publication of the CIA budget figure. It cites the sourte as
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"Tcmimohy, Fund for Peace Conference, September 13, 1974, at 47." This =
citaiion to Colby's views has not been found. In the Report, Mr. Colby's
statement to the Conference is always cited as "Address." Nox did Mr. Ceolby
testify; he made an address and answercd questions. One question had to do
with the possible publication of the CIA budget. In reply, Mr. Colby said:

With respect to the budget, the release of « single figure, .
one year at a time, would not creaie a serious sectrity problen.
- But if you continue that over a few years, one could draw trencd

lines ....

Thisis somewhat different than the stateraent in fooinnte 165 which woys:

.. My, Colby has stated that publication of the total CiA
budget would not threaten the national security, except insoiar
as trends in intelligence expenditurcs discernible after seversl
years might reveal changes in priorities. [Emphasis added.}
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1%, RANGE OF REMEDIES

1. Congressional Review of Foreign Political Activities:. Prior

fipproval or Later Disclosure

. a. The amendment to the Foreign Assistance Act of 1961 (added
Ly sezc. 32 of the Foreign Assisiance Act of 1974) adds scec. 602 on Cl4
not sec. 663 as stuted in the Report (p. 32, var. 4).

A ¢

Zz. Composition and Yowers of Cversipht {rmmit

a. The Report states (p. 23, par. 4) that "Reovlar reporting
and submission of a proposed budget to a carefully orgunized joint
committee representing all segments of Congress, should he a
minimum." It is noted that even with a joint committee, it will be
necessary for the Agency, as is true of every government agency,
to seek its appropriations {yom the Appropriations Comimittces of the
House and Senate. '
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VI, RECOMMENDATIONS

a. The Report states (p. 33, recommendation 1} ihat CIA's "domestic
activitics--viewed as legitimate by the Agency--so pervade our national
life and society as to make such restriction [against internal security
Sunctions} and prohibition alinost meaningless," This statement is much
overdrawr. ' '

. The Report cites (p. 33, 'Pcomme'ndation 1) My, Colby's report to
the Serate Appropriations Ceonvoitiee oo Ih Jonuary 1978 regarding
amenciuonis to CIA's (!
tstrmxr”‘hs- : th

Lerooosed
egal aunthorities, In nohng the DCI's suggesiion to

pr(,m ihition language agaiost interpol seonrity funclions, the

However, this prohibition would be "supplemented” by an

addilional proviso preserving for the CIA the right to carry on within

the United States any activity "in support of its foreign intelligence

responsibilities ... " It is difficult to determine which of the domestic

activities now regarded by the CIA as not prohibited even though they

appear to involve internal security functions, would be curtailed

under such a proviso. ’

.

In the first place, Mr. Colby did not say "any" activity, but merely "activities . "
Secondly, Mr. Colby, in the very next paragraph of his Report to the Comnittee,
lists six cvamples of what these "activities" would include. Thercivre, the
proviso does not make it "difficult to determine” what the Director's meaning is.

c. The Report (p. 34, recommendation 3) is quite confused on the subject
of the Director's use of his responsibility to protect intelligence sources and
methods from unauthorized disclosure, and recommends that this authority be
eliminated. They suggest, in regard fo such protection outside the United
States, that the authority to protect intelligence sources and methods is
"implied as part of the Agency’s intelligence-gathering function." The Report

g incoxrect in this, for there is no other provision in CIA statutes in which
_.Juch authority is "implied." The Report states that "Any protection of domestic
sources and methods other than routine safety measures which may be necessary
must be carried out by the FBI." There is no indication as to what is meant by
" "routine safety measures. " Nor does the protection of intelligence sources and
~methods extend, as the. Report states, to "all Government documents and v
~.sources." CIA's use of the proviso is strictly for intelligence purposes. The .
Report also overlooks the use of this proviso in the case of Heine v. Raus and
the two Marchetti cases, all three of which were upheld by the Circuit Courts,
with certiorari denied.

“
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d.,The Report states (pp. 34-35, recommendation 4) that in cffect
neither the National Security Act of 1947 nor the. CIA Act of 1949 containg
"any express authority" for CIA to undertake "forci gn political operations . "
The very next sentence of the Report, however, speaks of the amendmernt
contained in the Foreign Assistance Act of 1974 requiring reports on such
operations. Thus, in effect, Congress continues to recognize and ratifies

. CIA's authority to conduct such cperations, although the Report indicates

“of an undefired oversighi committee] find that a particular CIA ac

there is no such authority. Furthermore, the Report is in error (3. 35,
3. 2-3) whea it cites the Foreign Assistance Act of 1974 as representing a
congressional atternpt to increase ClAls "accountability to Congress for its
coersens activitias, ' Tha Act (sec. 310 spoc J
visions foreign "activities intended solely for obtaining nece: v intcili-
gence” The Report then continues {on 35, 130 3-5) to the effect {hat "Congrass
has a constitutionally-based responsibility as a parviner with the Executive in
the establishment of foreign policy ...." This is a very broad interpretation

of the Constitution, which assigns to the Congress in general and the Senate

in particular rather limited acitivities in this field--outside of the power of

the purse. The Report then continues {hat " the oversight committee should
iherefore consider any CIA political operation in the light of the foreign poli oy
goals of Congress." The Report, in its recommendations, does not specificzlly
yecommend an oversight committee, so it is difficult in this quotation to »
determine what "overs ht committes" means. Rutin telling abiout the "foreign
policy goals" of Congress, it certainly overlooks the foreign policy goals of

ile Execuiive Branch, which are of major importance. The Report then coy-~
tinues (p. 35, 11, 7-9) that if the "committee members' [presumal

Tx 3N

abier ow eyt O
LY exempts

“ithe membarg

vily con-
flicts with the foreign policy goals of the Congress, "congressional policy should
be ascertained without revelation of specidic details to Congress as 2 whole, !
How this could be done is not explained. These particular recommendations
fly in the face of the Presidential authority in the conduct of foreign relations,
and are certainly questionable under the doctrine of separation of powers—-a

~ doctrine which the Report apparently does not recognize,

¢. - The Report states (p. 35, recommendation 5) that "the Constitution
requires that at least the total [CIAJ budget must he separately and knowingly
appropriated by Congress." This would appear to be a misreading of the first.
phrase of Article I, sec. 9, clause 7 of the Counstitution, which reads: "No )
money shall be drawn from the treasury, butin conscquence of appropriations
made by law ...." The CIA appropriations are included in appropriate appro-~

“priations legislation enacted by the Congress in accordance with provisions of

the CIA Act of 1949. The second paragraph of recommendation 5 (p.. 35.).'is also
misleading, beeause the Report has confused the oversight function with the

- Approved For Release 2005/02/15 : CIA-RDP89B00552R000800080004-0
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appropviations power which resides in the fppropriations Committees of

the Sonate and the House. - It confuses the mulier further by stating that .
budget oversight should include a study of ClA's proprietary corporafions,

a substanfive matter. Here the Report switches from an oversight committee
to a juint congressional committee responsible for oversight. It should also
be nwied that there are lawyers who question the constitutionality of a Joint

Comsiitiee on Intelligence in vicer of the doctrine of separation of powers

3

and the Gupreme Court decision in the case of U, 8, v, Guriiss-Wright
Corp. (299 U.8. 204). '

!

2

stence in recommendation 6 {p. 35) states that legisiation

1 is recammended here Muust not be interpreted as detracting fvow suy
prescotly established substantive rights, whether statutory or constitutional "
"This raises the serious question of how any such statute as the Report
recommends can take away any right guaranteed by the Constitution. .

. Vhe final sex
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The Central Intelbgence Agency:

o

 Oversight and Accountability " -

By "Tug Coarrrer on Crvin RiGHTs I
end Ve COMMITIEE ON INTERNATIONAL Funiax Ricurs.

INTDODUCTION . 4 .

- -
-

The Contral Intedli

. : . p'{f.c of sathering ou ;
soerlt Msirnon of domesng i I vy,
of the CIA, stuted in his January 13, 1075 repoct to the Seniaie A ppropriziians
Commiitce that the domestic activitios of the ClA have included the inserien

-of agents into “America dissident circles” in the late 1000’ and carly 16707,
and the compilation of dossiers on about 10,000 Amerioaa ctizers. My, Colby
stated further that a “major” function pf the CIA was to undertake, when
directed, “covert foreign political or paramilitary operations.”

These activities have been facilitated by the extraordinary statutory scherne
under which the CYA operates. Tts budget is exempt irom legislative yeview, ‘
a privilege shared by no other federal ugency, and its activities may be any
that the National Security Council direcrs, as long as they concers in some

] fashion “the national security.”

: As tic debate grows over the historical vole of the CIA, more questions
have been posed concerning the statvtory and constitutdonal Lmio of the
CIA’s authority. The purpose of this report is to respond to tiese Guesiions.
‘The report will (1) sumamarize the creation and legal developinens of the
CiA, (2) discuss the CLA's domestic activities and their relation o the laws
governing the Agency and to the Constitution, (3) discuss the forcigr activi-
ties of the C1A and ihe egislative and constivations! basts {or these activitics,
{4) daseribe the present funding serangements of the Agency and theiy Iegal

“basts, and () discuss possible remedies and wake recom mendations colcer-
ing yegulation of the CIA’s activities in the future.

saly fov the pure

RS

1. CREATION AND LEGAL DEVELOPMENT QU THE
CENTRAL INTELLIGENCE AGENCY

P a Pearl Harbor convinced the United States that the need for an intelligence
3 * organization was imperative. On June 13, 1942 the Oflice of Strategic Serv-

: ~ ices (OSS) was created, headed by Col. (later Major-General) Willizm J. Done-

: van, and throughout the war it gathered inielligence and conducted activities

of a paramilitary nature in support of the war effort.? In 1g44, Donovan pre-

pored a plan for President Roosevelt which would cstoh 1 irtelli-

. L M . 1 o ]

e ot g b3 4k T P e AL T S S+ TSy T v e . e —— P i A Yo e e W P S T . o

. B

' Approved For Release 2005/02/15 : CIA-RDP89B00552R000800080004-0

L



v

1 e

Approved For Rplease 2Q05/02/15 : CIA- RDP8980055m0080£080004 0 o .

S mad, 2

PUGETIEI LI

9t 4 g 1 e P AT Rl e s x w

"] Ly

|
~ gence ageicy when the war was ended, but the plan wus side-tracked by the

Jouint Chiefs of 5taff,3 and the OSS was disbanded on September 2o, 19.45.

On January 22, 1946, President ‘Truman by Executive Ordert established
the National Intelligerice Authority (NIA), composed of the Secretatics of-

State, War and Navy and personal representative of the President, Admiral
William Leahy, for the purpose of planning, deve !npm" and coordinating
21l federal foreign intallizence activities The operating aum of the NIA was
a nesd organization cﬂ’(‘u the Central Intelligence Groap to be stalied with
P rsmmcl from the Departments of the respective Secrciaries.® The Group
was to be headed by a Director of Central Intelligence who was also a non-

© voting member of the NIA. N

F'he Central Intelligence Group was the first formal central ormmntmn
in American history devoted to intellicence matters. Its dutics included
coirelating and evalusting intelligence velating to the national secority,
dissgeninating the resplts thereof 1o interested government oflicials aml co-
erdinating the acti s of the intelligence agencics throughout the gover
sseini, One of the st tasks it undextook was o fornish the President v:iih 3
dzily report of jntelligence information, a function which its successor con-
tivnes to perform

Y.css than a year after the establislunent of the Central Intelligence Grouy,
t’ef’ Y iouse Coramitice nn \hhhny ‘a.fscw’s issued a report receramending that
.4 of permitting the exisience of the Group to ramain dependent on an
YExecutive Order, the Congress mwm to enact enabiing Iegislation giving the
Group statutory .1uz.xo"ny and pmwdmg for its funding directly thiovgh
congressional appropriations. Accordingly, the N'l[k)s!dl Security Act OE
JC\A';," in additdon to establishing the Department ¢f Defense and unifying
the armed services, created the Nauon?l Security Council (NSC) and, vuder
it, established the Central Intelligence Agency. The duries of the GIA werz
set forth in five short pdmgmpm based very closely on the language con-
tzined in the NIA Executive Order. These duties were generally:

1. To advise the NSC in matters concerning such initclligence ac-
Uvities of the goverument departinents and agencies as related to
uationa! seeurity; i

. To make recommendations to the NSG for the ecordination of
5L h intedligence activities;

s, Lo corlclatc amd evaluate ingelligence relating to the national

Lurity. and to provide for the appropriate dissemination of such in-
tclhgence within the government, provided that the CIA was to have
no police, subpoena, law-enforcement powers or internal secuvity
functions;

" 4. To perform, for the benefit of the existing intelligence agencics,
such additional services of common concern as the NSC determined
could be more efficiently accomplished centrally; and

5. To perform such other functions and duties related to intelli-
gence affecting the national security as the NSC might from time to
time direct. (50 U.S.C. §103(2))-

.
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solely under the direction of the NSC. Heading the newly-formed CIA was

. a Director of Central Intelligence appointed hy the President with the ad-

vice aud consent of the Senate.t® The authority conferved upon him under,
the Lew was extensive. Suliject to the rcr_onnm‘nd'mzm-; of the NEC and the

approvel of the President, he was erapowered fo frspect all intellizence re- -

[

lating to national sccurity gatherad by any agency of the government, and -

all departments were directed 10 nmLc ‘nzul :ble to him such intclligence
gatheuu by them “for correlation, evaluation and dissemination.” 7% Interns
ally, the Director was cmpowered, in Lis personal discretion and notwith--
standing any civil tervice statutes or rt,gulzxtiom, to terminate the er‘npioy~ ’

“ment of any agency r’mployee ‘whenever he shall deem such termination

necessary ov advisable in the futersst of the United States.” 22

Jr 1049, even more sp evific powers were conferred upon the Direc tor of the
Cl4 by the passage of the Central JTutelligence Agsocy Ace3® This
cmpwd the CIA from all federal Javss which req\nrc“ the disclasuve of the

“funcidons, names, ¢ficial titles, salaries or numbers of porsonnel cmn]oy&d
by the Agency.” 3 In sddition, the Aot gave the ctor power o spend
‘money ‘without regard 1o the provisions of law aad cegulations yelating to
the expenditure of government funds,” 8 and grant:
right (o spend moncey simply by signing his name, “such expenditures to be
accounted for solcly on the certificaterof the Direcior without any further
accounting thercfor.” 16 In addition, the 1g4g Act allowed the Director, in
collaboration with the Attorney General and the Cominissioner of Ymmigra-
tion, to admit up to 100 persons into the United States each year secretly §
and without regard to immigration quotas.??

Neither of the foregoing Acts provided any explicit authority for the CIA
to conduct so-called covert activities, All attempts to justify legally such ac-
tiviticy, therefore, have had to rely vpon the general caich-all provision which
makes it the CIA's duty “to perform such other functions and duties relating
to intelligence affecting the national security as the INSC may from time to
time direct.” 18 Apparently relying upon this provisien the NSC, in 1948, is
said to have authorized the CIA fo conduct such special operations, setting
forth only two guidelines—[irst, that the operations be seciet and second, that
they be “PIH.usab!y deaiable” by the Government.2? A section was thercupon
created by President TVraman within the CIA to conduct seciet political
operutions,® and Frank G, Wisner, a former O88 mnn, was bsoutrln in from
the State Department (2 head the seciion with the e of Assistant Director

of the Office of Policy Courdination. In addition, the Office of Special Opera- {

tions was created to conduct sceret activities aimed solely at gathering intelli-
geunce, 'The machinery of both offices was in the CIA, hut control was shared l
with the State Department and the Pentagon. On January 4, 1951, the Offices
of Policy Coordination and Special Operations were merged into the Direc-
torate of Plans, and thereafter the CIA had sole control over secret opera-
tions of all types. Allen Dulles was its Rrst Chiel; Frank Wisner was D( puty
Chief.21

With its newly-formed Directorate of Plans and its involvcmcm in the

4
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.. L ' i Korcan Way, the CIA expanded rapidly. From less than 5,000 employees in -
‘ . 1950, il grew to about 15,000 in 1955 ROt cownting others recruited specially
‘ as coniract employees and forcign agents. During this period, the Agency is -
cstimated to have spent wel! over one billion dollars on its vasious overt and
g ‘covert activities.2? Although no information is publicly available, it is esti-
H mated that the CIA presently has an authorized manpower of 156,500 2nd an
"‘ authorizedd Tudget of y50 million dollars,2¥ and that approximately two-
thirds of its funds and manpower are used for covert operations and support-
ing services, such as communications, logistics and trade which relate to itsl!
covertactivigies,24 :

-

Y. DOMESTIC ACTIVITIES AND THEIR LEGAL BASIS

A. Domestic Surveillance end Infiltration TP

: In Dyecoraber, 1974, it was reported that the CIA had been engaged. in
. ; considerabic surveillance of Asserican citizens, incloding the opening of
' rail, tapping of telephones, vhysical break-ins and the maintenarnce of files
on about 10,000 individuals,?® William E. Colby, the Director of the CLA,
confirraed to the Senate Appropriations Cosmruittee that the demestic activi-
ties of the CiA had inclnded: '

1) The zecruiting or insertion info “American dissident circles” of at least
22 CIA agents as part of two scparate programs by the Agency to monitor
such activities in the late 1960s and early 1g70s. .

2) The establishment of files by the counierintelligence unit on about
10,000 citizens including memnibers of Congress.

'$) The avthorization by Richard Helms of the cstablishment of 2 unit in-
side the Agency’s counterintelligence division “to look into the possibility of
foreign links to American dissident elements.”

4) The conducting between 1953 and 1973 of “several programs™ to survey
surreptitiously and open the private mail of American citizens who had cor-
respondents in certain communist countries, 26

As a vesvlt of these and similar revelations the domestic activities of the
B . CIA are enrrently being investicased by a 7-uan Commission appointed by
: President ¥ord2? and several congressional commnittees,

In addition to the CIA’s domiestic surveillancs of dissident palivical ovgan-
izations, it j= also alleged to have participated in other kinds of domestic
operations., "Lese include the funding of special university programs, such
as MIT"s Center For Interpational Studies, which was reporied to have re-
ceived $300,000 in 1950 and additional finar.cing until 1966.28 Yu 1967, fol-
lowing a series of disclosures, the CIA and other government agencies adopted
a statement of principles providing that “the fact of government research sup-
port should always be acknowledged by sponsor, university and rescarcher.” 29

The CIA was also alleged to have infiltrated the National Student Associa-
tion and other youth groups.3® From 1952 to 1966, the CIA funnclied ap-
proximately $3.g million to the National Student Association, providing in
some years up to 86%, of its budget.81 Some of the snoney was vsed for schol-

o
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avships for students from South Africa, Mozambique and Angola. None but
the top officials of the Assaciation knew of the CIA conection, much 16ss of
“the fact that CIA agents were posing as students and influencing the policies
of the organization by arguing on issues involving socialism. At the swoe
time some students were recruited by the CIA to actas eples abroad, raaking
dossiers on foreign student leaders, : o o
"thie consequences growing cut of the CIA's relationship with the Watlorial
Student Association weve succinetly analyzed by Proicssor Jerrold L, Walden:

“In tie first place, the relationship constituted cutright deception of - -
the membership-atlarge, which knew nothing about the CIA's affilia- 4
tion with the NSA, and thereby violated their constitutional vight. o
freedom of association. As one officer of the NSA ohserved after ovie
dence of the loypstanding relationship bad comie fo light, ‘Ninety per-" * -
cent of them wouldn't have anything to do with the erganization i
they'd knovm shout the CIA husiness hefore they jmined. Forther \

more, the fact that the CIA finarced and influenced the policies of e

H

HNEA abroad 2lf but makes meaningless the concept of a free and inde-
pendent student organization in international afzivs." &4 '

aa

In 1987, after many of the GIA’s domestic wctivitics had been disclased,
Fresident Johnsen appointed a commitiee to examine the CIA’ relations
ghips with private arganizations. The committee recomuiended unanimously,
#id the President adopted as natioual policy, that: “No federal agency shall
provide any covert financial assistance or suppore, divect or indirect, to any
of the nation’s cducational or private voluntary organizations.” 32 However,
CIA sapport to many domestic organizations appareutly continued unti}
new ways to finance them could be developed.34 In same cases, such groups
were supported for many years by CIA “severance payments.” 35

The Agency’s covert activities in respect to private organizations and the
sarveillance of donisstic political groups acknowledged in Mr. Colby's Tunu- §.
Ty, 1975 testimony radse serious questions as to the siatutory boundaries of
the CIA’s authority to operate within the United Statss. The subsequant
section will analyze these boundaries, 25 well as the ©JA’s own conception

" of them as set out iv the statements of the Director of Cenaral Inrelligeniee,

Y. Statutory Liwaitations Upon C1d Activitics
tn the United States _ :
The only cxpress statutory limitations upon the activities of the CiA are
those found in Section r02(d)(3) of the National Sccurity Act of 1947 (50
U.S.C. g03[d] [3]) which provides that it shall be the duty of the Agency

“(s) to correlate and evaluate intelligence relating to the na-
tional security, and provide for the appropriate dissemination of such
intelligence within the Government using where appropriate existing
agencies and facilities: Provided, That the Agency shall have no po-
lice, subpoena, law-enforcement powers, or internalsecurity func
tions . . . . And provided further, That the Director of Central’
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Intelligence shall be responsible for protf'(‘t!nﬂ' intelligence sources
and methods from unaumomcd disclosure;” - d

x

The language of the frst prowm was derived from Paﬂsvdent Truman’s

Fxecutive Ordt.r of Januvary 22, 1045, cstablishing thc itral Imr‘lhfrrw o

Grou p the ClA’s predecessor, which stated:

’ 2

“4. No police, Jaw m(muema’m or internal security wncuom a}nl
be exercised under this i frective.” . .o
Xt was further pmvidx’:d:

“g. Wothing herein shall he construed to authovize the making of
investigations inside the continental limits of the tnited States and ¢
its possessions, TxCEpt as pmvidcd by law and Presidential directives.”

Ihie National mrmm At of 1947 es originally pronosed in Senate T
and Housz Reseloddon 2510 (Both Congress, 15t Sesviong did not egpra iy
swers andd duties of the CIA or any diriwtions thex
Tistead, those .111 in effect providad that the CIA would assume the re
sibilities of the Centeal Yotelligernce Group 2 set fourh in President Tro.
wan’s Dircctive. As finally pass«.d however, the siatuie exprossly adopted,
gencrally verbating, the powers and duties of the Agency aud limitations
thereon contained in the Order.S8

That part of the proviso which states that the CIA shall have "no police,
subpoena, [or] law-enforcement powers” is clear, and no sevious difference
of opmxon as to what is meant by that phrase appears to have arisen. The
term “internal security functions,” however, has no well established meaning
and s nowhere defined in the Act. Nonetheless, there was no doubt in the
rinds of the supporters of the National Security Act of 191y that the Agency’s
primary concern is with foreign intelligence and that its activitics in this

" country were to be strictly limited to those directly related to the correlation

and evaluation of such intelligence.3?
President Lruman’s Order dealt expressty with “Yederal foreign intelli
gence activities,” and it was clear to General Vandenbery, the Birector of the
sentral Intelligenne Group, that the VA in asswming the responsibilities of
the Central Intelligence Group would sinvilarly be involved only in [oreign
inteligence.
‘fhus, he testified in Senate heavings that
*The role of the Central Intelligence Group Is to coordinate this
collection of loreign iutelligence infovmation and avold wasteful
duplication . ..”8% . ~ -

J w* % -

“One final thought in connection with the President’s directive: Tt
includes an express provision that no police, law enfpreement, or in-
ternal security functions shall be exercised. These provisions are im-
portant, for they draw the lines very sharply between thie CIG and

G ’ . .
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the FBI Tn addition, the prohzbltmn against poh(‘e PoWers or ultermI
security functions will assure that the Central Intelligenice Cronp can
never become a C)LSLIPO or se‘curuy police.” 3%

The House also held hr*arm"s with regard to the propmad National Se-
curity Actof 1947, Dr. ‘Vdnnﬁmr Duely, & witness in support of the Act, when
asked whether there was any danger that the CIA zm;;ht bocome a Gestape,

replied:

X think there is no danger of that. The bill provides cleariy thae it
is concerned with mtelhaencc outside of this country, that it is not -
‘concerned with mt“lupence on faternal affairs. ...

“We aiready have, of couse, the FBI in this country, concerned - . W

witlh internal matters, and the collection of intelligetice in connection
with Iaw enforcement internally.” 9 s

cretary of Wer Forrestal, zlso testifying in favor of the Act, similerly
said: T )

“The purposss of the Ceniral Intelligence Awthonity [sic] are
Jimited definitely to purposes cutside of this country, except the colla.
tion of information gathered by other Government agencies,

“Regarding dowestic operations, the Federal Bureau of Investiga-
tion is working at all times in collaboration with General Vandenberg.
Fie relies upon them for domestic activities,” 41

L]

Official recognition of these limitations has also been expressed by top
CIA officials. Vestifying before the Senate Armed Services Committee in
January, 1975, former Birector Richard Helms stated:

“1t so happens that the word ‘fortign’ does not appear in the act.
Yet there never hiss been any question about the intent of the Cengress
to confine the agency's intellizence function to foreign matters. All
the directors frorm the stari—and Mr, Colby is the eiglth in the sue
cession—~have operaied on the clam vnderstanding that the zgency’s
yzason for beive was to collect intedlipence abroad.” 4%

William ¥, Colby, the present €14 Ii'ix_r:ctor, reported that he approvid &
2 opoccd amendrand to the Nationl Szcurity Act of 1947 w

.« . add the word ‘foreign’ :efom the word thHwenu. whercver
it appears in the act, to make crystal clear that the agency's purpose
and authority lie in the ficld of foreign intelligence.” $3

There is general agreement, therefore, that the CIA's p1 rmary concern n'
“foreign intell mence” and that it Is to have no “internal security functions.’

. What is not clcar is the exact meaning of those terms and the extent to which

e e s e s e e MR e S o S Ay - v S Sk S T T R e Ty S g

the CIA is or should he authorized to operate domestically,
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‘ “r‘ have found no source which dehines the term “internal security func-
tions™ as used in the National Sceurity Act or even attempts a definition, and

», c .

B there is nothing in the legisiative hxst_orv of the Act which provides any cer~
‘ tainty as to exactly what Gongress intended to prohibit,
i Some limited assistanee can be derived from judicial usaze of the term in
H yelated arews, In United States v. United States District Court, goy U8 zgy

{1071) {the so-called “Keith” case), the Supreme Court held thar the Fourth
Amendinent prohibits wairantless electronic sarveillance in cases involving
“domestic security,” a term which the Court wsed interchungenbly with “in-
_ ternal security.” The Court spokeof the difficulty of defining "“the domestic
. © security interest” and the “inherent vagueness of the domestic security con-
: ' cept” and never provided a complete definition. It did, however, indicate
that in so far as the question related to clectronic suvrveillance, “dowmestic
s cum) was not invelved where the activities were those of & foreign power
or is agents, whedxcr wuLm or without the country, and, ax # corollary, that
<. 3 “domestic security’” was involved where the zctivides were those of American
' ¢itizens who h.:d no significant connection with a foreign poawer, its agents
cies,
I!w Keith case potwithstanding, however, Iessrs, Fiolms and Colby -mw
: peax i have adopted a different definition of the verm “luierpud secuxicy”
i : Iraseed solely on whether or not the intelligence activities rie conducted in
: : this country. Thus according to Mr. Helms:

W e

“v+. The F.B.I handles the counterintelligence function inside our
- shores, The C.LA. does the job abroad ... .”#¢

"and zs stated by Mr. Colby:

“Counterintelligence aciivities in this country, for our internal
security, ave the responsibility of the F.ILTL
“However, the Mational ‘Qccurzty Couneil has divected the GX

to conduct ‘clandesine counterhutelligence outside  ihe Unm;d
Sqmres,” ,, 90

i - "The Hmitarions on the CIA’ avthority to zct demesticaliy have been con-
: fused Iy its power to protece “intelligerce sources and wothods from un-
suthorized disclosure™ {§ gog{d){g)]. The witent to which this is used to
justily domestic operations is yeflected in the one federal covrt opinfon in-
. volving domestic CTA activities, In Heine v, Raus, 26x ¥, Supp. pjo (D Md.
1666), vacated and remanded 399 F. ad %85 (41h Cir. 1968), an cmployee of
the CIA asserted a defense of absolnte privilege against a charge of slander,
on the gronnd that ne had been instructed by his CTA superior to warn the
. " memberg of an Estonian emigre group in the United States that plaintiff was
a Soviet agent and that when he did so he was acting within the scope of his
employment and authority.
Plaintift contended that the statements made by defendant were actions
beyond the statutory power of the CIA because 5o U.S.C. 403(d)(3) provides
that the Agency shall have no internal security functions. Plaintiff argued

-8
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N SR . ) that agrnties such as the FII “must deaih security mattess arising withia
o : - the borders of the United States.” The court noted, however, that one of the

functions entrusted to the CTA was the };mtec tion of intelligence sources and

methods, and cited: the affidavit filed by Richard Helms staving that the de-

[ sndang had been fnstiicwed so inform the emigre group absout the plaintify’
“to protece the integrity of the Agency’s forcign intelligense sovrces.” The

court concloded (p. 563 _ : -

“it is reasonable that omigre groups from nations bobind the Iron
Curtain would be a valuable source of intelligence information as ta
L . what gozs on in their old homeland. The fict that the immuediate in- ‘

' i tetlipence source is located in the United States does not vanke it an -
“internal-security function,” over which the CIA has nu .tmhomy ot
The Court concludes that activities by the GIA to protecs its foreign ©
intelligeace sources lacated in the United States are withiis the power

Lo grants " hy Congress te the CIAS .,

L
- In atreripting to definc the appropriate Yimirs of CIA. d ¢ activity, it
: is ipsiructiva to review the perkbacters estaliished by the €34 fsclil For that
. - purpose, we set forth below an analysls of tae public statements of besses.
3 : Collyy and Tielms regarding pennissible activicies of the ©iA.
i ,
.; l}')\iTSTK‘ ACTIVITIES VIEWED AS PERMISSINLE
i
) BY THE CIA

. 1. Recruiting, sareening, training and mvestxgwtmg employces. 48

2. Investigating Americans with whom the CIA * ‘anticipiics some rela-
tionship—employment, contractual, informational or operational” These
D include 2ctual or potential contacts of the Agency, cousultziis and inde-

pendent contractors, and individuals employed by contractors. 7

8. Idcmifyx'nor “individuals who might Le of assistance to agency intelli-
gence operations abroad.” <8 :

4. “Inwrviewing American citizens who knowingly and w:!lmﬂy share
their information about foreign subjects with their government,”” 48

5. “Contracting for supplies essential to foreign intelligence ererations,”so

G, Convracting with U5, amsmal firms ot posearch insiitesns for vesearch
and developnient of techrical futelligence deviees and enlisting the capabili-

- tles of the American scientilic, technical and other research cosmumities o

assist in rescarch and analysis. "This includes, in some ceses, the establishment

i of separate crganizations “under a cover story of commercial justification.” 51

i %. Collecting foreign inteiligence from [oreigners in the United States;
. developmo re]auonshxps with forcxfrneza in the Umted States who might be
- of assistance to the collection of mteﬂmncc abroad.52

8. Rescttling foreign defectors who take up residence in the United

States.53 ) ,

g. Establishing support structures in the United States to permit CIA
operations abroad.64

. 9 .
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. o e g 10, Prox xdnw nammn to fmer«ncrs in the United States.? .
§ - ~ IR § 4 (“\nym« on oste mlHy pnuw commercial and funrixm activities to
S . - suppor Cl1A operations, and in-that counection negatiating with o)oper'zt-
v ing United States business firms and othevs ou private cover arrangements.t3
4' -y Carrying on investigations within the Gournmmz of uuauthouzed
o ' " disclosures of classified nuvi!mcncc 57 :
1. Frotecting intelligensce sources and rietho: is within the Agency.®8”

4. }“Jisscmimting to rcapmmbm Umtcd St"«tcs agencies mformanon cm :

’poss:bl(_ links to r‘\.mem:?n COUTILErparts; al 0 supplymg mformwuun_to a
Government cormittee on the foreign aspects of civil disorders.59
15. Pessing on-to the ¥FBI “information on foreign connections -with
Americans”; advising the TBI of “possible foreign Yinks with domestic organ-
izetions” pronduw at the xgqumt of the ¥B1 covmrage of foreign travel of
.- ¥BI s‘\w"cl‘» 60
- ] ' - 16. onmbmmv to a “jeint effort” to cover domestic vnvest hy increasing
s ' its covorage of American sidents znd others involved viiti forcizn subver-
o sive eloments while travelling or }umg wbrodt
s,. Fassing the vesulis of {oveign inteltiy i i appropriate
UL rgcncm Imvmp alepitimate interest th crem c. g udh ing the FBI of the
jmminent arrival in the U.S. of a foreign terrorist, advising the Drug Enforce-

A - ment Administration regarding details of the drug trafiic and appropriate
I oo authorities regarding the cvasion of U.S. export controls, etc.62

18, Supplying equipment and “safe houses” to other government officials
if to be used for a legitimate purpose.83
t N -
DOMESTIC ACTIVITIES VIEWED AS PRONIBITED
EY THE CIA

1. Mentifying and covntering forgigners working within the United States
against our internal secarity (this, My, Colhy says, is a funciion of the TRJ).84
2. Helping to make policy regarding the collection of intclijgence on
doaestic proups. )
i . . Collecting, or providing the support necessary for colleeting, intelli-
. gence within U)e Unm d Sianies on domestic gronps. 08
: 4. Gellecting intellipence on U8, eitivens abroad who do not appear to-be
involved with the activities of forcign govermments or fercign institutions,08

POMESTIC ACTIVITIES OF THE CIA IN “GRAY AREA"

¥. Preparing a psychoiegical profile on a U.S. citizen such as Daniel
Ellsberg 67 '

z. Providing covert assistance to American educational or voluntary or-
ganizations.98
" 3. Inserting agents “into American dissident circles in order to esmbl:sh
their credentials for opf‘ranons abroad.” 8 .

4. Inserting agents inte American dxssxdent organizations to gatlier infor-

10
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o : ‘that might endanger CIA personuel, facilities and informaiion.™0 A . .
5. Training local police personnel 7t i . P '
6. Making a vulperability study of a foreign embassy in Washington.??
¥. Surreplitiovs entry into homes of cuployees and former employess; -
© physical sutveillance and wireta pping of sume persons wiv were not craploy-
ecs or fovmer cnployees; opening the wail of attorney Bedta Abzug aud other ¥
persons, and maintaining counter-intelligence files on her activities and those «
of thrce other members of Congress. _ ‘
_ What conclusions can be drawn {rora the foregoing listings and the state
o . ments of Messts. Helms and Colby? - S :
‘ 1. To the Agency, the term “foreign intelligence” means “informotion’
associated with foreign happenings” 74 or “intelligence pertaining to [oreign
i : areas znd developments.”75 Nonetheless, although in MMr. Helms' words,
“the agency’s reason for being . . . [is] ta collect intelligence 2broad,” 19 jt % )
evident from the activitics listed above that much of its werks is done in this
country and that the suppost structure in the United States vidch the Ageney
believes = necessary to carry out its iteltigence funceion permeates cur
national tite and socicwy to a very substantial extent. It is » apparent that
the operziion of such a structure and the “peed” to pretect it have resulted
in, and :erved as a justification for, the Agency’s intvusion into domestic
areas only distantly related to the field of foreign intelligence.

2. It is evident from the foregoing tabulation of permissible and prohib-
ited powers, as well as other statements of Messrs. Helms and Colby, thas they
have had no consistent and common understanding of the activities pro-
hibited to the Agency by statute,

How is it that the Agency has become involved in “internal security” mat-

: ters, despite its public position that subversive activities carvied on within the
; Unrited States, whether by a foreign power or an American citizen, ave not
: within its jurisdiction? ’ :
One answer is that even though the Agency appears to have developed its -
ewn working definition of “internal security functions,” the lack of a sta
watory definition permits the Agency to adjust its meaning or o carve out .
exceptions o it to fit the circumstances, As experience has shown, this is I
particulariy likely to occur when the Agency is under prossere rom others
- 1 the Exvcutive Branch to provide inforaation or assiviance or when the
Agency bolieves one of its activities requiees “protection.”
Another answer in many cases setms to be that in the Asency’s view, the
responsibility put upon the Director by th: National Security Act to protect
“intelligence” sources and methods from unauthorized disclosure constitutes
authority to protect not only CIA files and sources, but all government docu-
' ments and sources. There is no legislative history regarding Congress’ inten- i
_ tion in giving the Dircctor this responsibility. Even Mr. Helms and Mr. Colby
! appear not to agree as to the interpretation of the provision.”” However in.
terpreted, the provision has been used to justily CIA domestic activity which
in our view involves the exercise by the CIA of internal security f unctions,
and thus to nullify the statutory prohibition against such activity.78 © /
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I FOREIGN INVOLVEMENTS AND THEIR I[GAL
AND fON.‘S'IIFUTIO.\’AL BASIS

A. Foreign /’chmlws

Fhat the Central Intelligence Agency conducts r:ump: ive pﬂ]mr ol apevas

tions abroad that are not. (hf{"(ti" refated 1o the g my of information is

1ot di;putcd CIA Director Willlam E. Colby, in hn }mumy 14, 1975 YEPOTL

t the Senate Apu,oyn‘mons Commuittee, described the third of the GIA's
“three rm_]or functions” as being

.
“To conduct clandestine operations to collect ft)x“lgﬂ intelligence,
rarry out counterintelligence responsibilities abroad, and under!ak# .
washen divertodcovert foreign holitical or pavamilitery operations.”

{Emphasis added)?? )

zeion of Cuba at the
ed by the CIA
5 Wy 1G58 L AL
Departnent, paid,

One such parasnilitary opf_r&cicn was the armed in
} sy (:{ Pigs Ly & emndl avmy organized, paid and cqu
i 1951.30 v weas the way ia Teos, where £
Brancial @ arice frovn AT} and the Dofess
miipped and diected an armed foiee of drregnlans i the Paihet f.ao
sud North Vietuamase Conummi*{s in Laos.8l In L1978 the United
Srxtes spent S35 million on milita.y uctivities in Laos.b# In discussing these

“involvements Mr. Colby has emphasized that thvy were directed by the Na-

tional Security Council 83 and thas the appropriate congressional committecs
were informed of the war in Laos.8t However Senzior Symington, Chairman
of the Senate Arined Sexvices Commidtiee, has stated that he was not informed
umtil Jong after the fact.85 And Senator Ellender, then & member of the Sen-
atc A propxnuons Intelligence Subcommittee chrrged with CIA ovevsight, |
stated in 1971 that he bad not been informed of CLS A plans to spend maney 2
o an army of 6,000 in Laos.8¢
“Yhe CIA has 2lso acknowledged its covert politicel operations in Chile. T
Seprember, 1074 Fepresentative Worringron made puiiiic the substance of
telligence Subcommittee of the House

testimony by Mr. Colby to the 3
f»'-“f‘th Servizes Comumittec xegondi olitical aciivities in Chile by the CLA
R ¢ wecouny, the Pixon Administration

vom 1070 to 16755 According 10t

weihorized & total of {58 J.mlhc..z for expendituse on g activities &8 came-
wiipns of anti-Allende candidates, subsidy of an wntiAdlende newsprper,
pirchase of a radic station and othey projects, although a lesser amount was
actually disbuysed B8 Presidcnt Yord "!bscquemly stated that the covert funals
kad been spent in Chile to “preserve opposition political parties,” but said
that he would take no position on whether such CIA activities weie permitted |
by international law. 8

B. Statutory Framcwork for C14 Covert
Political O perations

Serious questions have been raised regarding the legal justification lor and
the political wisdom of the CIA's foreign political operutions. Since this ve-

18
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port is concerned solely with the consntuuoml and smtutoxy issues affecting’

the CIA, it will not {ocus on any of the polit tical dssues but vather will bc
limited to a review of the legal authority upon w}uch the CL. *\ s foreign co-
vert operations axe said o bc bused.

Prior to the passage of the Foreign Assistance Act of 1974 wh'hh was sigoed
into law on Liccember 31, forcign covert opu'lucms not directly linked to the
gathering of jntelligence were justified under the Glth and Iast of the duties
cstablished for the CIA under the National Secarity Act of ;r;y;/ Pursuant
to that provision it was the CIA's duty “to perform such other functions and

duties related to intelligence affecting the national security as thie National |

Security Council may from to thne direct.”» Richard Helms, while Director
of the C1A, took this approach iu a epccch delivered on April 14, w-ia
which he said that the language of this provision - ‘ _ .

“was designed to enable us to conduct such Ecsu‘gn activities as the na-

UOHdl goverpmant lTiZl} find it convenicnt (o H‘JSI"H to a ‘sugret serv-
," LE {\1

Drirector Colhy also hinplied 25 1aoch in hIs waination hesyings when he
referved to that provision as “the avshority under which a lot o the Agency’s

-activities are conducted,” 82

Upon careful analysis of the provision’s language, however, the interpreta-
tion forwarded by Messrs. Helms and Colby does not appear to be warranted.
Not only must the “other functions and duties” be “related to mt“'lhg)cnce.
they must also be performed only upon the dircction of the National Security

Council. The autherity of the National Security Council is thercfore the key

issue and the Iinitations upon the NSC’s authority are clear. The INSC is not
an action agency. Iis primary function is

“To advise the President with respect to the integration of domestic,
foreign, and military pol)cws relating to the national sccuvity e as to
enable the sailitary services and the other epnrtments and npt cics of

the Government to cooperate maore cffccnvc]v in matters involving the
national security” (Emp‘m,;» added)?®

[

"i’he NSC was also given certain “additional foncions,” none of which gave
it any morc eprrational responsi xiiity than i pelinary funcdon, Lhese ad-
ditional funciions were

{a) to perform “such other functions as the President may direct,
for the purpose of more effectively coordina(f:zg the policics and [unc-
tions of the dep'irtmems and agencies of the Government relating to
the national security , . ."”;%4

{b) “io assess and ap;‘)»azse the objectives, commitments, and risks
of the United States in relation to our actual and potential military
power, in the interest of national security, for the purpose of making
recommendations to the President in connection therewith';95

(¢) “to consider policies ou matters of cotpmon interest o the de-
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Prvionere el fussom of the wther agencies in the xi:f.'mu?z.zx% security area.
v Taeyw v the N irentdy given the power to conduct political operations.
Er w0 empetuse ditbeudt to mamaain that the GIA can definc its covert activi ]

urity Louneil, since the

a - ntieral Qo
Tars s e Srdprza of oower Doy the Narional See

N Vi peew s A Pk ‘:."'k':f'”e' .. . N -
wote that in the provision of the Mational Security

t 5ouk s tee graegealingy to : :
‘ wf cagy hesded Tvotgetion of N ’ wirctions,” whick !
. r-a.im;»-u. tie LAY fromothe provisivas of any law Sriaiviag the puha’i-g
: f €amenn o il of oryenistional indormation, mstification for the ey |
« . feiy upan “the interests of the socusity of the forelzxn
' 82 mvtre acutitics of the United Staies” and the proicetion of “lutelli-

e 3 wpmr woupees atnd meihods £:om_ unauthorized disclosure,” 29 This means
tor that nonintellivence covert activities WeTe not contemplated by Cen- -
gavs oz that such activities were not intended to be exempted from the dis.
Cemarr Lows, 9 an interpretation which s unlikely since it would render any

B N

. ta ki zrvavities fnclectve,

o ) * O 2 mare general level, the CTA's covert activities not direcﬂy relaied o
e pathering of intelligence are in some instances inconaisient with its basic
Frerposes that of gathering sudently detailed and accurzee inlormation to

4 Cabie our Government to formulate foreigir policy. "I'o the cxtent that the
CIA% sativities conflice with rather than assist in the forinviztion of foreign }

. . . : b, congresional srpote would ap - ear o have beon tivenrted,

B ‘ Viof. Jerrold L. Waiden has concluded as the result of » detailed analysis

of the congressional dobages establishing the CIA thor o 4 place in iho

lesislative history of e 1AL is it appavent that Con Cintended e

Vhor to enguge in subliminal warfare, The CILAL v, weoned g being ¢x.

&

: Cusively an intelligence coordinating Lody, and it wis vrzared as such.? 100
' Walden points out that what few recotamendations theye were ‘that such

activities be allowed were not adopted. 13 QOthey participants favorable w
; such operations explicitly acknowledged thejr exclusion {rom the coverage
: . - of the legistation. Yor cxample, Representative Pattersor (R. Conn.) stated
in the debate leading to enacumnent of the 1947 law that while he clearly
wanted “an independent intelligence agency working without divection by
our armed services, with fu]] authority in operation procedures,” he recog-
: . nized that it was “impossible to incorporate such broad authority in the bil}
: L now before us ., 7102 : '

’ That the CIA was intended for intelligence gathering purposes only is also
reflected in the relevans House and Senate committee Yeporis, According o

14 . .
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‘onc House report the CIA was crcated in arderohat the Wational Security

S

Council “iu its deliberations and advice t¢ the President, may Have available
adequate information,” the CIA to “furnish such informadon.” 103 "[he Sen-
ate Armed Services Committee's 1eport set ont im its stutement of basic obs”
jecrives that *. ., we must make cortain . . that a cenival intelligence ngency
coltects and analyres chat mass of jnlonuation withou which the Govern.
frent cannot either mainialn PCace or wage war suce ully ..M Nowhers
ja wuy 1epott is any reference made to activities othes tuan those of an in-
telliigence-gathering nature, T )
Jvonically, the anly cleur congressional authorizatica for the CIA to con-

duct covert activities resulted from an atternpt to limit those activities. ‘This

anihorization is contained in Section 663 of the recently cnacted Foreign As-
gistance Act of 1974 which amends the Foreign Assistance Act of 5ot
add the following now section: i e

; -~

“Spe. G65. Limitation on Intelligence Activitics--{z) o funds
eppropyiated wder the anthority of this or any rf ’ :
expended by or on behall of the Centrat Intelligence Agency jor ¢
«ions in foreign countries, cther than aciivities inronded solely for
cbtaining neceyary intelligence, wnless and wntil the Fresident finds
that each such opcration is irapostant to the nation:l security of the
United States and vepotts, in a timely fashion, a description and scope
of such operation to the appropriate committees of the Congress, in-
cluding the Committee on Foreign Relations of the United States
Senate and the Committee on Foreign Affairs of the United States
Towse of Representatives. (emphasis added) ’

“(b) The pravisions of subsectios (a) of this section shall not apply
during military operatiens iniriated by the United Sates under =
declaration of war approved by the President uuder the War Powers
Tesolution,” 308

'

. roay e -

Yinder this provision no covert activity iz ormitted wnsil {&) the President
o3 a finding that such an operation is inportaut to the nationil SCCUTILY
za United Stetes, and (b) the President reports “in a thaely fashion” 1o
: epproprinie conpressional eonneitter, While this provision iankes it
- that such stial bnding andd report is a prersguisite (o any LA
¢weart operation, it provides no guldonce 23 to what the woport should
ot '

A3 will be shown in greater detail in a subiequent scciion, both Congress
2na the Executive bave constitutionally-based responsibilities in the estab-
lishment of foreign policy. Congressional supervision of CIA forcign politi-
cal activities is possible only if Congress is sufficiently informed; the report
required under the Foreign Assistance Act of 1974 could provide the neces-
sary information,

Yo assure the vsefulness of the report, however, further guidelines should
be cstablished by Congress, such as a set of basic questions to be answered by
cach such report. At a minimum, Congress should require legislatively that
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¢ach such report b ccomp'uued by a pxoposcd bud 7ot to he follmwd vy,
78 pr umptly as possible, by a statement of the funds dcoally C\pendvd for the
eperation. ‘The yroposed budget would give the legislators an idea of the
rmpe of the pmnmm intended, enz Lling them to focus more clearly on the
yian, and the follow-up budget would serve as a check o1 the accuracy of v he
initial report. Sucha xcqulrcmem would he a logical arddition to Sectiorn $ag,
ihe basic concern of which js the expe auditure of funds by L}ﬁc CIA o

!mposztzo‘l of Substantive Standards- . .
in'loreign Folitical Activities ' . ‘

Frofessor Stanley TFutterman suguests that if the (‘ iA 1s to be allowed to
continue to conduct political aciivities abroad, some standards should bo
cutublished to place limits on these activities. Furternran, Toward Legislative
Conirol of the CIA. 4 Int'l Law & Pol. 431, 446 {2971, For example, Irofes
sov ¥uttenman urges that the GIA “shonld never taviers hnlders of inferea-
Sdun, engage B osoelivice] assassin - oowm,
Cihers, including Rep. Michael Harrington, huve s ted that (e UF2
shovid be limited to gathering inelligence, purpsried!y the inten

Congress in 1947 in establishing the Ag sency, and prohibited from cong
any clandestine political activitics, 166
Establishment of standards is related to the basic guestion of what xolc.the -

Uniited States should play in international affairs—i.e,, should a nation en.
gage in espionage and undeclared wars—and of what role Congress should
play vis-a-vis the President in directing the foreign affairs of our country.
* “Fhese issues can be raised but iot answered within e scope of this repost.
IXowever, they arve appropriate, znd indeed vital, for congressional con-
sideration, ‘

L

£, Inlernational Law

in ordey to assess whether or not t.¢ activities of the CIA have viclawed
juternational law, one must recognice that international law itsedf is a cons
tnually evolving arves. As one corvnentztor has expisined, “the emphosis
ystions currently place on political wd ideological w e bins, as a atic
L necessity, yoanlied in the eveation of new fovms of ‘indivect or ‘subveisive’
intelligence that are not amenable o traditional critevin and definitions {of
international law].” Comment, The Jlom'mcan Crisis, 4 Duquesne Univ,
Y.R. 547, 556 (1065-6).

Tt bas been UTng that direct mi}itary intervention, such as the Bay of Tigs
incident in 1961, is clearly an interference in the internal affairs of another
state. Friedman, United States Policy and the Crisis of International Law,
5g AJ.LL. 857, 865 (1963). It has also been argved that interpational law
precludes the more indirect CIA operations, such as the alleged funding and
_other assistance provided various political groups in Latin America, 97 Pro-
fessor Quincy Wright suggests that as a basic proposition ol international
Yaw, every state has the right to enact within its teyritory aay legislation what-
cver {except an abridgment of diplomatic immunities), and that such legis.

16
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“stated with regard to Unidied Siates intervention in the Do)
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lation must be 1mpccecd oy other smtes in time of p{‘"c‘c e Lherefeze con-

" cludes that all espionage activities authorized by a government which violate

the internal law of the target country (which.would presumably include
bribery, riots, and dmupmc activity, along with maeder, thefe and other
violent actions) are in vielation of fites xmona! taw. e Puchlo Setzure,
Facts, Late, Policy, Gy Pruc. Am, Soc. Int, L2, at 89 (106g). Fhe Universal

Declaration of Human Rights and the Covenants 2lso contain standards

which guarantee to the citizens of all states the fundamental xight of szlf-

determination and the right to govern their own affairs,
On the other hand, it has been asserted that since the communist countries

take the position that wars of “national liberation” are valid under interna-
tional hw, sce Reisman, Private Armies in o Global War System: Prologue
to Decision 14 Va.J. Int. Law 1 at 43 (1g73), the actions taken by the »Ve*r
to 'M”!tl("pa[e, counteract anud Othcrv.ls(‘ prevent soch cormanunist acnvsm__»
prior to the full outhreak of war are lawful either as legit
defenss or otherwise. 198 As State Depaviment Jega Advi

“Leonard Macker
an Republie:

.. [R)clianee on sbsolutes for judging and evaluating the events of
our iime Is artificial, . .. black '!nd wl ite alone are inadequate to
portray the actuality of & particular situation in world politics, and
« . » fundamentalist views on the nature of international legal obliga-
tions are not very uscful as a means ta achieving practical and just so-
Jutions to difficult political, economic, and social problems. .., It
does not seem te me that law and other human institutions should be
treated as abstract imperatives which must be followed for the sake of
obelsance to some supernatural power or for the soke of some sup-
posed symmetry that is enjoined wpen the human vace by external
forces. Rather, it seems (o me that lasw and other institutions of socicty
should be seen as deliberate and hopefully rational cfforts to order the
lives of human communities—from sraxl! to great—in such a way as to
permait yealization by all members of a comn unity of the [l range of
whatever creative powers they Ay poscs. . . . We recounive that,
regwadiess of any fundamentalist view of international law, the situa-
tiow then existiag required us to take antion to remove the threst and
ai e same thue to avold pucear war, In the tradition of the
cosimnon law we did ot pursue some particular legal analysis or code,
but instead sought a pructical and satislactory solution to a pressing
problem,” 109 : .

Greater guidance can be found in the treaties into which the United States
has entered and to which it is bound. Because of the large number of treaties
to which the United States is a party, we have limited our review to the
countries of Latin America. Despite the small size of this sampling, several
interesting points emerge. :

In the additional Protocol Relative to Non-Intervention, signed-in 1936
by Axgentina, Paraguay, Honduras, Custa Rica, Venezuela, Pern, E] Salvador,

17 ‘ ‘ ..
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Mexi ico, Lmul Uruguay, ‘Guatcmala, Wicaragua, Dominican R.ﬂpub

lig,

Colombia, Panama, Chzlc Fcuador, Euhwa H.un, Cuba and the U5, \.,““
the puriies “declare inadmissible the intervention of auy vue of them, dirvedly

ov indivectly, and for w Imtf:\ er reason, in thie mtenul or external affairs

an} otlier of the Parties” (Article 1), Similarly, the “Corn

and Duies of States,” Pl()(.‘ldlmtd Jan, 18, ml,‘,,l‘l pro s i Article &

oo state hasthe right to bntervene in the internal oy extexnal affairs of
othier) '{1? Amde 1y asserts:

coe

... The territory of a state is fivinlableand may nog im the object of
mxhtary occupation nor of other meusures of force mzposed by 2u-
other state dnwdy or mdxrcctly or for any motive whatever even
temporarily.” : .

~ -

nE

rvention on Rishas

t
FofsS

R

¥n the Inter-American Treaty of Recivracal Assxstlsmv (iio Treaty), pro-

caimed in December, 1948,113 the p
treeersy which may svise between the

-1t metheds of pezcefnd settlems

(Axiicle 2). In Article 6, the treaty scis forih that if “tha nr.m]abmt) oo

*ependence of
1 IS ot an ars

<vity of the teviitory or the sovercignty or pO]lthrn
Aaaerican State should be aflected by an aggression wih

HH
gtingk . . . the Orgen of Consultmien s;uaU raeet i

ties "andertake to submit every oo

§ Ty

re

J(‘V

l“!

ately in order to

peice on omeasures whizh must be talen 0 assist thee victim of aggression”

phasis added).
Iﬂmally, in the Charter of the Organization of Ameiicun States, 134 tlw
natorics affirm that ”Imcrnationa! crder consists ca,.‘s::mn}ly of respect

q«.r-—

f(r

, the personality, sovereignty and independence of Stutes . . " (Article 5[b]},

that “Every American State has the duty to respect the rights enjoyed

by

cvery other State in accordance with international Jaw” (“,,U(.h_ 7y and that
“WNo State may use or encourage the use of coercive measures of an economic
or political character in order to force the sovereign will ¢f another State and

obiein from it advantages of any kindt.” (Article 1G).
"Chus, although some questions w, wiist under the

faniples of inte :
s Lyeaties are ¢l

1 cansent of

sbrogating policy established through the e
tions of our Governraesit.,

D. Constitutional Issues Regane,um Foreign Covert
Political Activiiies . N

- treaties, the };xv.

n
i
L1

E Tl
FE2 L

1o zs the foreign nelicy of the WUaired States and ruivcnational oblig-

ot

The Constitution draws no clear boundaries between the {oreign affairs
responsibilities of Congress on the one hand and those of the President on
the other. No cut-off point cxists where the powers of one ¢nd and those of

tion of those powers provides little help in dcﬁmng_r the relative ]uusdlcu

the other begin. Certain limited powers are assigned to both but an enumera-

ons

of the two branches of Government. What remains is a broad area in which
either branch is able to operate subject only to its own limitations and to any

18 : .

Appr'o_v'ed For Release 2005/02/15 : CIA-RDP89B00552R000800080004-0 :

.

{



t ! .. - . : :

P . : B T e

Approved For I?alease 2005/02/15 CIA- RDP89800552ﬁ000800080004 0 oo

A -

: . counter-efioris which mmht be, um,c‘t*i en by the othér, Differences in dus
' arca are Tesolved, oot by thc courts but through.intra-governimental condlics, .
: each branch making such use as it iz able of its unigue powcxs and jis ohility
PR - 1 gather support in the political arena.. -,
: ' As far as Congress is concerned, i 1* Was eXPress 1\; vested by the Com'
T _ with the general “power to provi(? or the common Defence ., Lol th gin
et o - States,” 118 suppor ted by the more specific powers.to dectare War,” Vo "raise
o and support Armiss Lo, 70T “}mvxde and majatain o Navy,” 138 "make 0
rules for the Governmient and Regulation of the Jand and naval For
and * plm ide for calling forth the Militiar1o - ' .o
By giving Congress the power to declare war, the frzmers of the ("mm.m-
' S . tion were aticinpting to make certrin that no such sction would be taken
i without broad and mcanmgful puklic debate. Janes Wilson, one of the most
: sctive participodds in the drafting and passage of the Constitution, ox r‘usec't )
: this attitude whien he told the Couvention that the puwer to “declare” war .- .
was lodged in Conpuess as a g,u axdd zoainst being “hurried” into Wi, so t}mt
% “single man Jean] ... dnvolve vaoaa such distreee” 1% Congress” paized ta
declare war is Mmited (anly Ly the power of the President 1o repel sedden ) .
xstacks withous congressional anthorization?22 Such »a exceptivg, wiich !
: vecognizes that Congress as a deliberative body might not be able to veipond
il . sufficiently quickly to an attack, was the express intent of James ]
. and Elbridge Gerry during the drafting of the Constitution when they
' to replace “the pbrme “make war” with the ultimately acopted
war,” 123
Whatever might have been the intentions of the framers, however, it is
i clearly unrealistic to believe that the power to declure war, taken literally,
; antomatically pives ‘cmgress contro! over the couantry’s military invelvoment.
(}nly the Executive Branch js structured 1o deal with the complexities of for-
mgn affairs on a daily basis, and whether the Fresident's power te do so is
“founded solaly in the powcra enmuerated in the Constitution or derives in
Bulk through bis duty to “take Care that the Laws be faithfully executed,”” 124
his power in conducting foreign ufiairs cannot be rm‘ioulsly questioned 12
While this power relates bammll 1o the execution of cur foreign policy, how-
cver, leftuncheckhed by a benign (‘II;:&:;.;E ess it becomes the foxce which dicteies
what our foveign policy is to be.
o . The I're 2 vole in for irs hias explicit Iaits. The ulilmate
] . policy decision to cngage in war ¢an be made only by Congress; a .ov'mal :
L declaration is not r¢ quxred any action from which congressional consent or
i " ratification might be clearly inforved being cons tuutnonal]y sufficient. 126
: * Armed forces and the militia can be ruised and supported only by Congress. .
; Yreaties can be cntered into only with the contcurrence of two-thirds of the '
| ' Senators present. 127
Many aspects of the CIA's covert political activi{ies abroad femain un-
_ ; clear or unverified. However, certain CIA operztions which have been ac
: v - knowledged by the Agency appear to be patcntiy unconstitutional. The:
: Fay of Plgs invasion, for example, was a usmpmon by the Execcutive of
Congress’ power to raise and support Armies . . 38 and to “declare

19
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. War, 129 Snml.nh un(onstlmuonal was thc recruiting 'md mppnnm'f over

i L C 7w period of )e"us of a large army in Laos witheut congressionsl knowl-
. o218 Both the Cuban and Laotian operations might haw been justifiable

- }nd rhny involved the need to act promptly to rq‘el sudden auacks upone
the United States. The plamiing of both eperations, however, took sufli- [
_ cmml) long as to eliminate any reason for net involving Congress,

SR ST - 3n still other actions, such as those in Chile8? the (‘I A condmm& activi-
: ties which 'app'ncm!y breaclied treaties ratificd by the Senate. In ratiiyving
these treaties, the Senate was exerelsing its: coustitutional power s sct thh
- standards which guide the President in the conduct of foreign policy. The,

AL n s ¢ 8 kML

v . - CIA's violation of these treaties contravened ihe standards cambh zul hy the

Ssnate and undermined its constitutional rolz.
. ' . It is the opinion of some that many of these abuses result fxom uwpmper

. ’ insernal controls or lack of dn:()untabmty I1 i3 thou ht, therelore, that op- -
i bamza{mnﬂ velorm could be vsad to create 2n elfe chv&‘ detcrrent (o further
itlegal activities. Among the steps recommernsded me o dimit on the Director’s
term of ofise, clearly designaced chanmels of responsibility, an internal * ln-
. spector General” with the righi to take administrative action against indi-
viduals, and the mandatery rotaiion of senjor ofiicials. We belicve that these
zud similar reforms should be given serious consideration.

By failing to pmwde proper review of C1A operations, Congress hus yelin-
quished to the CIA its own constitutionally-based ltspomxbxlxty in the formu-
lation of our foreign policy.

‘ Under such circumstances, a President.acting entirely within his constitu-
; “ tional prerogatives could lead the country to a paint where Cdnﬁ.e 55 could
! " o nothing but support the status quo, thus efic cuvely “declaring” war. To
: the extent that Congress by its inaction allows sucht a situation to arise, it is
viclating its consmutlon'll trust as seriously as if it were affirraatively passing
: « Tegislation nnconstitutional on its face.
) ' Congress has not necessarily met its consmuno:a al obligations with the pas-
sage of the CL4 amendoernd o the Yorelgn Assistas ,.Aat of 1074. 1 this pro-
vision serves mrerely to perpetnate the past praciice of providing lmited
jviformation to a few sympathetic senfor comrainies raembers,*52 the new law
will provide no eflective menns for congressionst assertion of {is corstita-
tional vole, Only by subjecting the ClA to a continval and meaningtul yoview
puecess and by mmnpt!y chuilenging any activities which are conivary 10 its
wwn general forcign policy objectives will Congress be realizing this duty,

Mr. V.olhy has Seferred to the Agency's mcd to protect “'nteﬂ("cnce e~
crets” as in “obvious potential conflict . .. with the right of citizens in a
: ' democracy to know what their Governinent is doing in their name {(and with
' their money).” 133 It should be recognized that Congress hasin the past worked
out a varlety of procedures for s’t{evuardm" information while continuing
i to excrcise oversight of Executive actions. Former Attorney General Llhot
: ’ Richardson has testified that classified and other sensitive information is’

“constantly” made available to congressional committees in executive session
or otherwise under terms and conditions limiting or prohibiting disclosure
to the public2¥t However, if the vltimate choice i balancing these inierests
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- were betweei the constirutional requirement of cflective control of American -

forcign policy by our clected representatives on the one hand and the clan-
destive foreign political activities of a small number of unaccountable bu-
yeaucrats on the other, we would opt for congressional control.

IV. BUDGETARY PROCEDURE AND s 3
: STATUTORY BRASIS -
A. Funding Arrangements: The Present . . -
Process of Appropriation o T o »
The guestion pcrsi'sts why Congress. hias not acted sooner to I:reveni:the
CIA from carrying out foreign policy abuses, Part of the answer lies in the

fact that Ly enacting and implementing neique budgetary procedures which |

allow the Congress to vote on the CLA budget without knewing its contents,
the Congress has abandoned its most effective method of controliing the ac
ivitios of the CIA. An understanding of these procedures is cuscisticd to any
cvaluation of Congress’ present vole in overseeing the Agency.

The CIA budget process begins like that of any other: exeeusive agency,
with a budget request to the Office of Management and Budger (OMDB).188
This request is supposedly reviewed by the Intelligence Resourees Advisory
Commitice (IRAC) chaired by the Dircctor of Central Intelligence (DCI)
and consisting of representatives from the Departments of State, Defense and
the OMB, and coordinated with the intelligence requests of other agencies
before it is formally submitted to the OMB, but such review is reportedly
sketchy.138 The OMB then conducts a detailed review of the CIA budget re-
quest, ¢onsisting of a written justification for the request, writlen yesponses
to detailed questions posed by OMD staff and oral hearings. 137 During the
review process, the CIA budget is coordinated with those of the other foreign

 intelligence agencies and the total intelligence budget is then forwarded to
the President for submission to Congress. ’

However, the Congress never sees the actu.d CFA budget, nor do the Ap-
propriations Committecs of the House and Senate. Rather, the budget is
reviewed and approved only by the Intelligenice Subrommittee of the Ap-
propriztions Commitice of cach house.}3¥ Yntil the present Cunzress, the
Tntelligence Subcommittees have been compused of the chaihyman of the [ull

" Appropriation Committees, the ranking minority member of the full com-
mittees and senior members of the Appropriations Subcommittees on De-
fense.13? They are said to conduct cxtensive budget hearings attended by
siaff members of the Intelligence Subcommittees and representatives of the
CIA 140 In the House, 2 complete stenographic record is made of these pro-

ceedings, which is then storcd at the CIA and delivered to the Capitel on

request; in the Senate, no record of CIA budget hearings is made. 241 Once
the Subcommittee decides what the CIA budget will be, it then divides up
and disguises it in various appropriations of the Defense Deparunent and
other agencics.

Congress then votes on appropriations inflated by sums destined for the

21
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contains CIA funds, he has no means of discovering how vioch CIA money i3

Ceonteal Intelligence Agency Act-of 1949398 Section 6 of tha Actpro vides:
L

arthoriied tor

R

%ed for the CTA. Even il a Congressman suspects that an appropriation

1A without knowing cither that they sre doing so o7 the dellar amoun?t ear- {

entailed. Once the bills are enacted, the Approprintions Committee Chair
mien supply the OMT with instructions as o which b
forsed to the CIA, and the OMB crrvies eut these itz

08 are to be frasse
tions k2 ' ‘

- } .. SR

B. Statutory Basis and Constitutionality Lo "

of Approfiriations Process L - .
"The Jegal authority for these extraovdivary procedures is found in the -

o

“In the performance of its functions, the Centiad Iniciligeice Ageney is

© £y} Wesnsfer (o receive [rom ¢ Gaverpinoyd rpencies irk -
camy as may he approved by the Bureau of the ., for the per-
conance of any of the functions or activitics authosfed under sec-

jons 403 aud 4oy of this title, and any other Govermaent agency is
suthorized to truusier to or receive framn the Agency such sums with-

out yegard to any provisions of taw limiting or prohibiting transfers
between appropriations. Sums transferred to the Agencey inaccordance

with this paragraph may be expended for the purposes and under the
authority of this Act without regard to limitations of appropriations

from which transferred.'” 144

- e

3

Section 10(a) provides:

Notwithstanding any other provisions of law, sums made available o
the Agency by approptiation or otherwise may he expended for pur-
poscs necessary to carry out its funciions . . 148 : )

"The language in thase sections allowing transfers of woney to the CIA
“vithout regard to any provisions of Fov limiting or s ohibiting translers
Lerween approprintions” and providing for ex) e of “sums made
wveiluble to the Agency by appropriation o otherwise™ (i phasis added) wnd
"writhout regard to liitetions of appropriations from wiiich transferred”
seesns difficult to reconcile with the constitutional xequircment contained in
Axticle I Scc. g, Gl 7 that “[n]o money shall be drawn {vom the Treasury,
but in Consequence of Appropriations made by Law."14® A transfer of monéy {
to the CYA despite a prohibition against such transfer and the expenditure of
that money in a manner forbidden by the appropriation legislation would |
not be “in consequence of appropriations reade by law,"” but rather would be {
in derogation of such appropriations.

X¢ has been convincingly argued that in passing the 1940 Act, Gongress did ¢
not intend to exempt the CLA from substantive Ximitations on expenditures
canacted by subsequent Congresses, but only 1o free it frow compliance with

tochical funding limitations. Support for this argument waa be found in the
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. . ; act that Section 6{a) guoted above, is followed by several sections exempting
- e the CIA from other technical limitations, such as prohibitions on the ex-
' : : “change of appropriated funds other than for silyer, gold, Uniied States notes
and national bank notes, restrictions on using personnel of ether government
agencies, and limitations on the payment of rent and making of hinprove-
ments to teased premises;H7 Similarly, Secticn 10{a) containg o long list of |
housekeeping purposes for which sums yuay be expenderd, incduding “pur- |
_chase, maintenance, and eaning of fircarms,” “priavng and binding,”
“association and library dues™ and “repair, vental, operation snd maince-

. nance of buildings, utilities, facilities and appurtenances.” .
\ Further support for the view that the 104y Congress did not intend t6 €X-
' - emept the CIA from future substantive limitations on expenditures is féund
in the Iegislative history of the 1049 Act. Former CIA Director Jear Admiral-
Hillenkoeter, in a letter 1o Senator Millard ., Tydings, assured Congress

T AL

Yinee
P ) that: .
i ' “Enalacst all instances, the power and zathovities contalrs? i the Bill
é . already exist for some other branch of Gaovernemeng ang the
K Lill sty extends similar authoritics to the Ceatrd igence

ALigeniny,” 148

An identical assurancs was given to the Mouse of Representatives by the
spousar of the bill, Representative Sasscer.14% ,

Thus the authority in the 1949 Act for the CIA to spend money “[nlot-
withstanding any other provisions of law” does not free the CIA from com-
. . pliance with later substantive restrictioas on spending, such as those con-
' tained in the Foreign Assistance Act of 1974. hloreover, the existence of such
. restrictions, while providing a check on CIA expenditures, does not resolve
k the conflict between the present practice of concealing the CIA budget from

the legislature and the constitutional requirement that money wmay not bhe
¢ disbursed except “in consequence of appropriutions made by law.” That re-
quirement would be et only if Congress Enowingly voied on the total
budget minount, 180 ‘

.
v

C. The Present dccounting Procedure
Once g2 money for the CIA has been appropriated and twassiorred, there
is no wey nuder present awrangements for Corngress, much leas the publie, to
+ know bow it has been spent. 3o order to assure that GIA activities vl remain
. : secrey, the four subcomumittees charged with oversight of the CIA meet in
exccutive session and are not required to report to Congress as a whole.15l
No agency within the executive branch has a statutory duty to audit CIA ex-
, penditures, and although OMB performs some budgetary oversight, it relies
on financial data supplied by the CIA, which it does not check indepen-
dently.152 As a result of the hidden appropriations procedure described above,
the annual “Combined Statement of Receipts, Expenditures and Balances of
the United States Government” (Combined Statement) published by the
e Secretary of the Treasury pursuant to 3t U.S.C. §io2g and Article I, Section

o0 v

N e w e e e e T
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.9, Cluuse 5, of the Constitution, containg rm aenuon 0£ monizs rcmivctd and {
. . C c:\penucd b} the CIAL3 o : : .
R S : © . Neither of these provisions e\prcssly CNCIRpS thc CIA frow its cow.raﬂc
’ . however. Vhe relevant pmt of Article I,-Section o, clause %: the Statements
- and Accounts C fause, requis os that:

5

. ) . L3
“a 1'0{31'1;1: Statement and Account of the Rescipis and )':".:\'pf::s.dhiurc:s of

.all P ublic Money shall o publ sﬂhed froni e to time” : -

The le“"uon xmp]ementm'r ihis requirement, 31 U.8.C. §10z2q, states:

. “It shall Le the duty of the Secreiary of the i reasury annually to 1'1y
i - before Congress, on the {irst day of the regaing session ther‘.of, anac .
o curate, combined statereom of the receipts snd expendiivres during
: ‘ : the Inst preceding fiscai year of all pubii aonays, including those of
. © o the Yo
i wher
" Leres, ivy

5

fice Dep vrur* i, Cies wzmtrw wee mimonnt of b yeceipts,

o8, and the ox

acticabile, Iy e u.{‘« U
seh separate b

‘ Bead aloue, these provisions would seem to 2onuiee an aecownting of ClA
L s ruceipts and expenditures along with those of ali other executive ageneies,
: Fowever, the argument s geaerally iade that the 1949 Act provides an ex-
ception to these requirements i the case of the CiA.

D. Statutory Basis for the Present Accounting Procedure

The language of the 1949 Act does not seem to {ree the CIA entively from -
any duty to account to Congress or the public. The relevant provision states:

H
3
<
i

L]
. “The sums made available o the Agency may he expended without re-
gard to the provisions of law and regulations relasing to the expendi-
ture of Government funds; and for objects of a confideniiul, exira-
: ordinary, or emergency nature, such expendinires 1o be accounted for
: - . solely on the certificate of the Director and every such certificate shall
' be deervnd a sufficient voucher fo the zmount therefn cortified, "1:15

i Legic dictates that “the provisions of law and regulations relating to the ex-
penditure of fovernment funds” yeforred to in the first half of subsectine (b)
must be procisions other il thnse relating Iy to accotating renuire-
wents, 15 accevating rog wants were Jncinded among such “orovisions®
o “then the CiA would bc C&.L.: swted from thern by iids language, 2nd the second
lalf of the sentence would be rendered cither bup:’rilnsus or mezningless.
. Ahhough it js addressed solely to the question of sccounting, tie second half
: - ol the sentence doss not exempt the CLA, [rom all accounting 1equirements,
. but only from accounting for expenditures made “for ob]ects of a confiden-
tial, extrzordinary, or emergency natwe.” Thus Congress seems te have
: expected that the CIA’s expenditures for compiling and analyzing, if not
i : gathering, intelligence would be publicly accounted for. If no accounting
’ from the CiA were mandated, there would have been no niced to define :hc
particular types of cxpmduurm for which the Director was not required to

account,

2
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R - The Richardson Case - N
o !
SR ~ The faiture of the CIA to "account puh]vlv for its xecesrr and cxpanx-.
. tures was recently challenged as uneoustitutional i a suit-breught under the
4 Mandamus zund Venue Statute, 28 US.C. §1561, to compel the .‘.ccremry af

the Treasury to publish a complete Combined Statement, The distrlct court »
dismissed the complaint for lack of standing and justiciability, Lot the Court

.. oo of Appmi‘; reversed, Anding that the pk pin had standing ns a g iaxpayer | to -
. = raise the ¢inim that insofer a5 the 1949 Act excused the GIA From reporting |
] : its receipts and f:\p“l'dlttli(_:z it was unconititutional, and that lie bad raised -
. a Jusncxnbln question. Richardson v. United States, 465 F.zd 8{4 (3d Cir. ~
] 1g972). The Supreme Court granted certiorari on the guestion ( taxpayer's

standing and reversed -4, imiqu that the wequirements of & . (,ohen, ¢
592 U5 Uy(3g68) imd not been met. United Slatrs v. Richardson~U8-,

Ry

. 41 L.EAsd0658(1974).
Althouch the merits of Richardson's claim were never de A, vhey were
discussed hiiefly by the Third Glrcuit in the course of fis « ition that

2 rubs i constitutions! question had bee.: yulsed, and wo
hy both peviies in their briefs to the Supru 2 Lourt. The Gmf .
t.m.:f,ﬁ thai che Statements and Accounts Gluuse had been 1
Fraroers 1o allow the Congress to decide which (;mrcrnmem, ¢ iturcs
" should be raade public. It noied that Mason, the author of the cJause, bad
originally proposed an annual statcment of account but that Madison's
amendment had substituted the words “from time to time.” Mason had op-
posed this amendment on the ground that it might allow too much secrecy N
by notrequiring a report at regular intervals 159 ' / A
In iss bucf, the Government urged the %;vzeme Court to jifer from the &
fact that Madison's language was accepted despite these feais, that a certain
latitude in the reporting requirement must have been intended.
Richardson, on the othor hand, pointed o that the reason for Madison's
< amendment was his belief that to require repﬂmm atregulay smm vals might
lead to 1w reporting at all. This, Madison noted, was what bad happencd
undcx the Articles of Confederation, which required semi-znnuul reporting:
“a punctual compliance being often impossibie, the practice has cc'tftd al-
c:ged ep.” 257 Richardsorn also pomtcd to the Vﬂgmn dabates o !«1»’ Consii-
i an M e hMason again ¢hizcted o the words “from umc' I " o8 being
too * 5 end Lee veg A that Mason's concern was “1v371:)," that the
phrase “srest be supposed 1o mean, in the common acceplaticn of language,
short, convenient periods,” and that [tJhese who would negicat this provi-
sion would disobey the most pointed directions.” 158 "Fo this Madisoi added,
that:

34 BM2Y 3103 TGO

v HEH

“[he] thought it much better than zE it had mentioned any spccsﬁed
period; hecause, if the accounts of the public receipts and expendi-
tures were to be published at short, stated periods, they would not he
so full and connected as would be necessary for a therough comprehen-
sion of them, and detéction of any errors. But by giving them an op-

. | . : v 25
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. . L portunity of p‘ub}ishi‘ng them from tire to time, as might be found |
. ' casy and convenient, they would be more full and SZS.‘LibfZKt,tG:!')’ to the
i public, and would be suflicien tly froquent,” 159 L

l Lzseed on this statemens, Richardson argued that Madison and Mpson were
t/ ' . ¥a wholchearted agrecment o5 to the desivability of full disclosure’ and dif-
4
)

: \ T fered anly in their views as to how best.to achieve it 760 - B
i } " Both Richardson and the Governiment drew .the Court's atiention to the
Language of Article I Section 5 Clause 3, which states “Each House shall kegp
a journal of its Proceedings, and [rom time to time publish the same, excepr-
“lug sach Pars as miay in their Judgment require Secrecy.” " he Government
zrgued that it'would be illogical to 2llow the Legistature an exception for
matters requiring secrecy while not allowing the Fxortive Brangh such 2
ton, Richardsen weaintained that te difierence iv, Innguage was in. .
1o reflect the Framers beliof thoe while so XV may require
the receipis and expenditures of public ronay Jhoold never b
I, : Conozaieg, 16 - -
ke Government fersbior bolstered jts in terpretation of vhe Statements and
© Accounts Clause by citing two instances in which Congress enacted secrat
appropriations bills prior to its passage of the 194g Act. The first occurred
in 1811 when Fresident Madison requested of Congress a secret appropria-
tion to be used in purchasing parts of Spanish Florida. This was not made
public until 1818, The second instance consisted of the sccvet Sz billion ap-
propriated for the Manbattan Project ta develop the atomic bomb duying
) World War IX, It should be noted, however, that cach of these examples in-
v vaolved one appropriation or series of appropriations for one specific purposs,
not 2 entire system of appropriating mouey (o be used on an annual Liasis
for a particular agency vegardless of the goals for which the money will be
used, It should also be noted that at least 31 the ease of the Flovida appro-
priztions bill, the entire Congress wag avare of the acquisition plan, which
is not the case when money is appropriated for the CiA,

As its final argumnent on the merits, the Government ei:d three other sta-
tutes which author SNBSS to eXOnipE conain appromizied funds from
the pullic acenunting requireraent, Tha oidest of she stuuics, dating from

vrus: I g YLS.CL Broy, whaich states: '

f4

1

Al o ) i v )

[

'

L5

3,
) £

F e e e 1

“Vihenever any sum of money has been or shall be issued, from the
i IR ‘Freasury, for the purposes of intercovrse or treaty with f{oreign na-
: ) ) tions, in pursuance of any law, the President is authorized to cause the -
) same to be duly settled annually with the General Accounting Office,

: . by causing the same to be accounted for, specifically, if the expendi-
: ture may, in his judgment, be made public; and by making or causing
. . the Secretary of State to make z certificate of the amount of such ex.
;0 . _ penditure, as he may think it advisable not 1o specify; and every such .
L ) “eertificate shall be deemed a sufficient voucher for the sum therein X
. pressed to have been expended.” : :

H Althovgh this statute allows the President or Seerctary of Stale to certify

ro- - - e e ==
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. 'When other agency heads give special certific

expenditures without specifying their purposes, it does not become elfective

until Congress has approprinted mioney “for the purposes of intercourse or
treaty with foreign nations.” ¥t daes not permit a precrice of conceating botht
recripts and expenditures regardless of e purpose for which they were ap-
propriated, as is done by the CIA 302 ) o

£ socond statute cited by the Government was 28 US.C. §
expenditures by the Federal Brreau of Investigation {or unfore
cies of a confidesntinl character. It provides as fellows:

5, Lovering
1t EINeLetis

“Appropriations for' the Federal Bureaw of Investigation are avail-
able for expenses of unforeseen cmergencics of a confidential charae-
trr, when co specified in the appropriatien concerned, io ba spear
wader the direction of the Attorney General, The Attornoy General”

gliall certify the amonnt sprnt that he considers adeisable not to spe- . -,

cily, and his corrification ds a suf

ficient vourler for the amorir theein
ezpicized W have been spen .

"

ks statute, even nwore clep
authority to spend money scc
provided for it in a separate appropriations act, This is also friwe ¢
siatute relied on by the Government, 42 USLL §nory (B), reg
priations [or the A tomic Energy Comunssion, which states siuply:

ihin the previvas ene, Folis e B
retly to cuses where Congress has sy
fthe thivd
& appyo-

“(b) Any Act appropriating'f\mds to the Commission may appropri-
ate specilicd portions thereof to be accounted for upon the certifica-
tion of the Coramission only.”

In contrast to the Government's interpretation of the 1949 Act, neither of
these statutes purports to conler hianket authority on an Executive agency
to izgnore the requirements of the Statements zad Accounts Clavse and the
statutes implementing it.163 ' .

In examining the scope of the Director's authority not to accounit for sums
expended vander the 1940 Act, it is importani o view this authority in the
context of a nmique sppropriations process applicable to no other agency.
ation instead of oconnting for
teir expenditures, the public can at least determaine the awevnt ecretly
ng hiecause ihe sgoncy’s iotal budget is lsted in the Combined Divienent,
wad its vormal expenditures are sccounted fon, Tn the case of the CIA, its
tetal budget is never known even to Congress, and no receipts or cipendi-

" tares are listed in the Combined Statement. Thes the 1949 Act as rresentdy

applied allows the Director of Central Intelligence far more wailiority to
operate secretly than any other agency head.

This degree of sccrecy condlicts with the constitutional mandate of the.

Statements and Accounts Clause. That Clause requires that at least the total
amounts actually spent by the CIA be published in the Combined State-
ment. 394 Whether greater detail is mandated and, if so, what degree of spe-
cificity, are more difficult questions requiring a balance between the interests
of national security and the right of the public to know.165

%

.
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. Led failed to est

v

-

Pecause of the scisitive nature of the CIA' legitimate functions the courts
wny be reluctant to entertain challenges t5 its othier aciivites. I the copres

ave 1o provide redress, however, a theeshold qucstion to Lie resolved §s that of

standing to sue. v . s
- (1) TAXPAYNI'S STANDING . S
Although the previously discussed decision of the Supreme Court that
“Richardson lacked standing rested on yarrow grounds, it contained broad
Jargruage to the effece that Richardson's complaing lay 1more properly within
thi= province of Counpress than of the conrts. It has thevefore becn argued it
v dedision closed the door to any judicial enforcement of the Stateaments
arut Accounts Cla
Tlie majority oy
! last v, Coken,

i in Richardsen held only that 12 Hist requiremss
« 1.6, 85 (1067 had not beew e, in hat the plais
a logical nrsus bepween Iifs sinios 83 A AAxpeyss
the seatute he was sttacking, To establish this noexds, i LaXpayCcr must «
e 1 exercise of ihe taxing and spending power ¢l TESS. :
W Aichardson holding does not furcclose a plaintifi who seeks not enly Lo
esiforee the Statcments and Accounis Clause but also to enjoin the expoadi-
turc of money by the GIA unless epenly appropriated and accounted for,
from claiming taxpayer’s standing. ‘

However, in dictum the Court conceded the correctness of Richardsun's
argument that if ho Jacked standing then no one could bring such a suit, The

Court stated:

jond

“It can be srgued that if respondent is not perseitend o Yitigate this
issue, no one cin do so. In avery veal sense, the shseace of any par-
ticular individual or class to litigate these claims gives support to th2
argument that the subject ruatier i3 committed to the surveiliunce of
Congtess, and nltimately to the 5] process. Ay ather conclnsion
would mean that the Founding Farhers intended o sst up something
30 the nature of un Athenian de ey ora Mew Mopland town mont
ing to oversee (v conduct of the MHatienal Gov by meang of
Yowsits im federad courts. The Constlaion areain representative
Covernment wich the representatives directly respos ible to their cone
stitnents at stato:d periods of twn, four, and si years; that the Cessil-

ution does not afford 2 judicial emedy does not, of course, completely
disable the citizen who is not satisfed with the “greund rales” estal-
lished by the Congress for reporting expenditures of the Ixecutive
PBranch. Lack of standing within the narrow confines of Art. 111 juris-
diction docs not impair the right to assert his views in the political
forum or at the polls. Slow, cumberscme and unresponsive though the
traditional elecioral process may be thought at #imes, our sysiem pro-
vides for changing members of the poli tical branches when dissatisfied

1

26 : .

g

v

- Approved For Release 2005/02/15 : CIA-RDPB9B00552R000800080004-0

K

i
!
i
E



4
s

H
<

¢
3

L

C e . e

P

1ZenS convinge waL nom their fellow cleciors that
clected representatives ure delinquent in perforiaing duties comraitted
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to thens.” , .

In view of thic language, it appears doubtiud that aonther plaindid would
be held to have stauding even on » more expertly pleaded complaing,

L (2) CORGRESSMANR'S STANDING

To the extent that the activities engaged in by the CIA have exoncdod the

scope of its statutory authority, e possible remedy is a Congresy:
suit, Congressan’s standing has boon held to rese on @ broader husix than
expayer's sizidling and to inclede challenges to the condvet of foreign
policy. Mitchzil v, Laivd, 488 ¥.ud

To Coleman v, Ailler, go7 118 433 (1939), a leading case on
standing, the Stpoeme Court held 2l cwenty mombors of the Kar
Bod standing o challenge the casting of a decidin: voie on the s
the Child Labor Amendment to inc United States Constitution by 1!
tenant Governoy of Kansas, The court noted that the twenty Senaios
21l voted against ratification of G amendment, and thae it would 1ot have
been ratificd but for the vore of the Licutenant Governor. The basis for
standing was the legislators’ interest in'protecting their votes. “t'his interest
was also found to constituie a basis for standing in a suit by Senator Kennedy
challenging President Nixon's use of the pocket vewo. Kennedy v. Sampson,
864 F. Supp. 1075 (0.D.C.1973).

A broader basis for standinyg was found in Trombetta v. State of #iorida,
grg ¥, Supp. sy (811 Fla. 1973) where members of the Florida Yesivature
sought a declaratory judgment as t whether a provision in the Flozida Con-
stitution governing ratification of amendments to the United States Constis
tution conflicted with Ardcles V and VI of the Constivstion. There the Jegis-
lutors were attemnpting to protect votes as yet uneast, and the court based ies
finding of stanuding on the “unresoived constitutional dilemma” confroming
them.166

duties to consider whether to impeach, to make appr
nam war, and te trke other legisintive actons 360 Afiichell v, Laivd, sudra.
EFowever, even when the standing rement is ruet, » Congressmn;
challenging the conduct of foreign policy may be dismiused as raising # non-
justiciable puliticel question. Heliziman v, Schlesinger, 484 ¥. 28 1507 (od Cin
1973)- :

‘The question of Congressmen’s standing is currently being tested in a suit
filed in December, 1974 by Congressman Michael Harrington against Wil-
liam E. Colby, Henry Kissinger and William E. Simon. The complaint seeks
four types of declaratory and injunctive relief: 1) 2 declaration that the per-
formance of any non-intelligence related foreign activitics by the CJA or any
domestic surveillance break-ins or wiretapping by the CTA js illegal and an
injunction against all such activity; 2) a declaration that the expenditure of

" -ApprovedFor Release 2005/02/15 : CIA-RDP89B00552R000800080004-0
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fuinds or use of services under the purported 2uthorivy of thie «'\m{pxie;m
contained n the Act is Hlegal when vsed for nny of the putgescy set ford
in (1} above and an injunciion against such expenditures; 3y a drsharation
that the failure of the CLA m report the activisios listed 1w G} abrnve in the
Yederal Register in comapliznee with the Freedoss of Infonmating Act (4, 8750
§552) s Hlegal and a mandatovy injunction requiring sech rtjg}-r:vmir.':: and
4) a dectsation that the tailure of defendauts w report in the Combined
Satement receipts and expenditures Used for the acdvities Beted in (11 alenne
is.illegal and a mandatory iajunciion requirityg such veporner. Fhe theory
of the Farrington complaint is that the 1949 Ant exempts from teporting
only such expenditures by the CIA as are speac in intelligenieachaed autivi:
ties and that apy exemptions tsken pursuani to he 1giy At for puTposes
other than these specified therein are illegad and should Le enjinnd,

In evdey to establish standivg, the complaint adleges that the phindif Con-
gressrart’s dnterest in & declsradory judgrment yooms fron bis conaitationad
duties {3}t consider hmpenduuant of Colby, Kissinuer and vihur s bl snicers
of the United States, (2) to consider and vore for Jegishition proecnuns the
activities of the CIA, () o eousider and vote for tegivlution prowriling or
Yimiting iz use by the Agency of any public Funds and {4y to tebe aeber fege
islative acitons relative to the zativities of the Agoncy. It further alleges thar
Congressman Harrington has an interest in preserving the corstitutional
powers and prerogatives of Congress and that he has an interest in insuring
that the Executive seek and obtain express and specific appropeistions from
Congress for the Agency except as the Exccutive may have been constinutions
ally authorized by staiute to do otherwise. Related to this interesgis the right
as a Congressman to be informed whether the furnds approprived by any
given appropriations bill may b expended by the TIA, and w partivijpaw in
the legislative process upon the basis of such hnowledge, Similasly dwe conn-
plaint asserts Harrington’s interest as a Congressman in having the CIA
comply with veporting and wansfer provisions except insalar as i b legolly
and constiturionally exempt from them, The cave snd spedifieity with which
standing is pleaded reflects the concern of Harringion's counsel thiat standing
will be an i tant threshold fssve in the case. Viowever, even 3 he s ield

to have standing, the case wight nonethcless be dismissed an "polited guies.
tion" groun:ds,

e

(:\) CONGRESSIOMAL GRANT OF STANDING TO SUE

It seems clear thatif there is to be effective control of dntuestic suriciilanee

activities of the CIA, standing to sue will have w be given w individual citi-

zens who have been the targets of such activity.

An analogy can be made to military surveillance of civilian political ac.

tivities.168 In our view, the domestic surveillance activities of the C1LA, like
those of the Army, excceded its statutory authority. Some of the reporeed
activities such as warrantless electronic surveillance would of courw be une
constitutional even if not contrary to statute, if they involve dumestic e
curity. But the decision of the Supreme Court in Laivd v, Tatwmn, 44

.
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’1;72) mqm.nm a shoumrf oE direct i injury orthe thm"t ni imminent injury,.
makes it dificule, if not unpossx‘)‘c cﬂcsmc}) o com.ol such sunui;auu.
activitics under present law.169 |
. - The proposed Freedor From Surveiliance Ac tof 1973 (5. 2318, ggrd i"om
i press, 15t Session) whieh would prchibit surveillance by the military, serves as
: L an excellent model of the type of legislation which “1 nears to be needed with
respect to CIA activities fmpinging upon the rights of individual cirizens
. Tlie proposed siatute first sets (orh; a braad, but nouetheless precise, m“scup- ’
 EE - tionof the protiibited activities and the pcnalucv maposc dand L?.mx :wzmwly )
' deseribes the exceptions to the general rule. oo

New ngzsI;mon which would not ouly’ zmpose sanciions!™ hur would give
targeted citizens standing to sue is, therefore, clﬂzﬂ) desirable. Such persons
s"mu;d be granted the foilowmn rxn]m, at a minimiua: . T

t. The right to bring a civil action for damagss (mcludmg phudeide T - e
-dwmdres) A / r for equiialili relief 1f:g,ard£:.z.., of the acmal amovnt ' :
ary darnage cuf'{c‘xme ’

¢ to yecover attorneys’ fees if plaindil substautiuily pre-

8. The right to bring suit in the district where the violaton occurs, ) :
where plaintifl resides or condncis his business, or in the District of
Columbia. . E

Other provisions which might be considered would be: giving any case ) ;
brought pursuant to the statute docket precedence and requiring the Govern- '
ment to answer the complaint within thirty rather than sixty days.27? The
proposed Freedom From Surveillance Act, supra, also includes a provision
authorizing class actions to enjoin surveillance by the wilitary, sod soch a
provision would scem to be equally desirable in the cuse of the CIA.

Finally, in view of the trepidation with which the courts have habitmally
. dealt with matters relating to national security and foreign relations, partico- .
Yarly where the CIA is mvol\'ed it might be desirable to include provisions ’
expressly grauting the trial comt power to revi w in camera velevant docu-
yoents as to which a privilege is cle med (this power is now granted under the
¥reedom of Information Act, as 'fmmly amended) snd making cear plain
tiffs vight to ascertain through :;~zm~, and effective divcovery procedures

vihother i improper domestic surveiil has, in {act, ocomid,

Y. Stricter CGongressional QDversigl:

e o

As a result of disclosures concerning CIA domestic and foreign aciivitics,
. -any bills and resolutions have been introduced in Congress te define
i and limit the GIA’s functions, to restrict its domestic operations and to
provlde for more effective congressional oversight over its foreign political
activities,}72

It is easier to agree in principle that cach of these is desirable than to put
in statutory form a dlear, workable application of the principle. We w:)l dis-
cuss below some of the approachm presented,

[3
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' S Anumber of bills seek to climinate doniestic surveillance oprrations, In
S. 8767, nsrd Cong,, and S¢ss, (1974} the CIA is specifically unauthorized 1o

S(1) carry out; direetly or indirccily, within the United Stages,
either on its own or in COspeEration or conjusiction with any ot
department, agency, organization, or individual any police oy palize

- type operationor activity, any law enforcement oporation o ae.
tivity ., ., - : - o

-

In addition, the CIA would not be permitted to: .
“(2) participate, divectly or indirectly, in wiy Megol activity within

the Unitcd States, 178 : -

Others (7. 8, 2597 9avd Cong, st Sess. [roos
! ' “earrying on witkin the United sinres activities 1 :
: : cign intelligence responsibilities.” This would appear to provide a broad
{ loophale which would not effectively bar such activitics as opening the rai
of Bella Abzug while she was a practicing attorney, and keeping connter.
intelligence files on her activities and those ol tiree oiher members of Con.
gress (sce Point IIB, supra). '

Some members of the Committees preparing this report believe that such
an exception would be appropriate if it were coupled with a prowiso that
_internal security functions in support of foreign intelligence activitics would
be impermissible,

. 3 - - ‘ (2) CONGRESSIONAL REVIEW OF FOREIGN POLITICAL ACTIVITIES:
: PRIOR APPROVAL OR LATER DISCLOSURE

. : The amendment 1o the Yoreign Assistance Act of 1961, enacted as Fublic
; e Law gg-530, Dec, a0, 1974, adding Sec. 663, requires only a report by the
President as to GIA foreign oper-—jons “other than activities intended solely
P ) for obuuining necessary intelligence,” o the appropriate conmmittecs of
; Congress, inclhuding the Senate Forelgn Relations and the House Yoretgn
i . . Relations Conunittees. This At dees not, howe aandate avthotization
: by Congress or any conmuirtee,
i . Some of the proposed legislation goss farther, ¥1.0, G311, g3vd Cong., 15t
N Sess. (1973), would prevent “covert” action without writen approval of an
; oversight committee of Congress. “Covert” action is inadequately deflined
} . #s being “the commonly accepted understanding of that term withia the
! . intelligence community of the Federal Government.” ‘
In H.R. 16,903, ggrd Cong., 2d Sess. (1974), funds are not to be appropri-
| -ated for intelligence activities unless such operations are authorized by fur-
i ther legislation. The approach of this bill is to set up a congressional council
which would have powers somewhat similar o the National Securi ty Coun-
cil. The limitation imposed by requiring authorization of intelligence apeza-
tions by legislation enacted after the date of this Act would have conse.

f 5]
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querces pmb »s unintended by the draftsmen: It would appear that the CIA

gence-gathering,

{3) con ‘li’i.)%f"f{bl‘\l AND, r(w RS OF v»: SIGT 1T CO\I MICTERS

]‘uany diflevent approaches h e been SUgEest: od 25 o, the compnsmc-n of
}:um commiiites to oversce the Azeney’s operations. Opce bill secks a fousteen

. ] - member comaittee, seven from the Nome and seven frem the Senae, each

-

" to be divided minong the two pmms (11.R. 16,9035); dnother seeks twuuy -five
members (8. 154 93 jrd Cong., and Sess, {10741) .

studies and investigations of all secuvity agencies, mmeiy the CIA, FEL Se.
cret Service, l.’iiuw* Irteligoure Agency, ‘the National Seeurity Apency and
=11 other intehiginee d@pwrtr« s and agencies «f the Tederal Govenment.

Other bills have sought (1) dotailed and reprlarreporis 1o song eoional

commnittess (1.1 ';.,QG, gard Coyr., 15t Sess. (w" A} \ﬁ) inereassd powors of
mngressio zm committees to chiain 2s a matter of !a.v, furiher iv o, aation
from the O34 GLRL 15,568, ¢ Cong., 2ud Sess, Dog4]) “Cenire (micdli-

gence Agency Disclosure Act”);17 and (g) further study and correlating of
* information available to Corngress relating to intelligeace (8. Con. Res. 23,
gsrd Cong., 1st Sess. [1978])-
It is apparent that congressional oversight has many variations. Regular
reporting and submission of a proposed budget to a carefully organized joint
committee representing all segments of Congres:s, should be « minimom,

VI. RECOMMENDATIONS

1. Despite t}*f" preseut restriction of the CIA to the forcign intelligence
~held and despite the prohﬂmxr-n against jts cxercising any internsl security
functions, it (.:smcst:c aceivities—~vicwed as legitimate by the Agency—so per-
vade our naiional life and society as to make such restriction and prohibi.
tion almost merningless. A revision of the National C‘cmrity Act 50 as'to de-
fise more precis=ly both the sutbority of, and the vesurictions on, the Agency
is plainly neotsary, :

Legislation for this purpose soierred to in QIA Yiivecior Willinm E. Colby’s
report to the Scnate Appropriations Committes 2s zcceptable to the CIA is
. inadequate. "Vhis legislation woukl add the word “forcign™ before the word
"intellirrcncv" wherever it appears in the Act, and wou?d add a prohibition
agamst ‘any ¢omestic intelligence operation or activity” to the existing ban
i against the exercise of polmu, law-enforcement or internal security functions.
| However, this prohibition would be “supplemented” by an additional pro-
viso preserving for the CIA. the right to carry on within the United States
any activity “in support of its foreign intelligence responsibilities . . 178
It is difficult to determine which of the domestic activities now regarded by
the CIA as not prohibited even though they appear to involve internal se-

curity functions, would be curtailed under such a proviso.

&
o

(4]

. - - gannot receive {nnds forany uav;ty unless (,on'r’*css as 2 whole so authorized -
by vote, which would in cchct impair any secret operations inctuding intelli-

In YLR. 1€,505, the joint comuvittee s anthorized 10 conduct r”i'%mu'nm

v e v
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It iz rccommended the™ ¥y Togistation e Farmubae o bich winl

“clealy define the texms “hutersial security opovirion™ ami “doneesic i
- gence operation” in accordance with Hecai

rendiations x ant ¢ below,
{b) permit no exceptions te the ban on such operations by ’
2. In tight of recent testimony about CIA domesiic aerii
tion shouvld be given in auy now leg
Fourth Amendment righ!s »f speech,
CIA surveillaace within the United §
ploycc‘of the CIA constitntes an “internal secuvisy {unction’
its present charter. Equially unlawlul is the CIAS maimtenance wint dissese
nation of information concerning indi ruls ine this conntny with no
and direct involvernent with foreign powern: Such CIA acrhy s have s
ous potentizl for inlringerent of First Anventsnon sighs wad ¢
sary to the Agency’s avtiovied chjortives
In addition, the exempiion of the GIA fro
the Privacy Act of rore? should e re
cifizen orvesident alien ol orrrecs
inspeci and make copies of such records, covreeeiaa, aid wdd oL
records a statement of the o for his coemert i the awency seiue
to make such coirections. Exceptions to the reguirement of sHowiuyg inid
viduzls to jnspect and correct their own records ave made, fnter ela, foo
(8) investigative materiz compiled by 2 law enlorcement agency: (b} informa
tion specifically authozized by Executive order to be kept secret in the tu
terest of national defense or foreign pelicy: and (€) records maintained by
the CIA. The toral exemption for auy records kepe by the €LY constitines
a broad rud unnecessary leaphole which sevarely weakens the protection to
individual privacy which the Act atherwise s fards, This exvmptiom should
he Kraited to cases where the CTA can demonstrate that the fubividual msk
ing the request has a clear and direct connection with a fordign power.
5. The yesponsibility pluced upon the Itizcior te proteet inteligence
g sources and methods from nnauthorized ¢ sure shoubl be eliminated,
Mr. Flkns and My, Colhy dis.jree 85 L6 bon s present pranidon is 1o be
iprerpretad, but however interpreted, the provision has beea weeed Lo jostify
A dowmastia activity vasy the Pilshere profide, the inerdon of CLA
agents inic domesiic uf” groups, aac
Governand of unau ddisclosn 4 inwiligernce--which iu
onr view conflicts with srohibitien age foeexeroie by e CIA of
interna} secnvdty functi Vhis domzstic activity is promived on an overly
broad definition of “inteliizence” which encompasies not anly CLV files and
sources, but all Government documents and sources. Any protection ob demes-
tic sources and methiods other than routine safety memsures which may be
necessary must be carricd out by the FBI With regard to ssurces and meth-
ods outside the United States, the authority to protect them is implicd @
part of the Agency’s intelligence-gathering function. )
4» Neither the National Security Act of 1947 not the Central TnecHigence
Act of 1g4g contains any express authority for the CIA o undertake foreizn
political operations, The amendment to the Forcign Assistance Act rouis-

Y
in and privacy: [ oour
s 2 way peran wins iy wat an
Tprees tibed

Wt yesyriceione eontaine:s
hat Art g Lo ghag o
by fedor cgomey

fryvestigations Giihin the
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congressional commmitiees represents an atiempt to increase the CIA's ac-

countability to Congress for its overseas activitios. Congross has » constitu--

tionully-based respounsibilivy as a partner with the Executive in'the eseablish-

ment of foreign policy; the oversight committee should therefore consider

S -4 #ny CIA political operation in the light of the foreign policy gouls of Con-’

: gross. 3 the committee mewbers find thar a pacticulal CFA 2otivity may

comflict with these goals, congressional policy should be ascertained without
revelation ol specific detuils to Congress as a whole. '

In order for the appropriate congressional committce to cxevcise its over

sight responsibilitics cffectively under the 14 emendment to the Yoreign

Assistanec Act, the Act should be amended to require thar the President's

—— T

detailed proposed budget 1 be foliowed at a fater date Ly ¢ die ol ac

T e

tuzal expenditures, Suck a budget could zwist the commil Lere in
arudyzivg the reope and ehicetives of the pr operations. e

. AL funding process for the GIA is‘isazi%uc, in that the anueal budget
: is discussed and voted wnon anly by one intelligence sub-comiittes of the
: Appraprintions Commitice in eack house and is then divided up by she
cormmitice: chaivmen and disguised in various other appropriatioss so that -
the Appropriations Comrmitiee and the Congress as a whole do not know
»when, much less what total amount, they are voting tor the CIA. budget.
However, the Constitution requires that at least the total badgei must be
scparatcly and knowingly appropriated by Congress. The Constitution fur-
ther reguires the Executive to make regular statement of zocount of all
public money spent; thus, the total sum actnally disbursed by the GIA shemld
be publizhed in the Combined Statement 177
The entire GIA budget should be revicwed by the joint congressional com-
. mittee responsible for CIA oversight. "Uhis commitiee should he rquipped
with an adeguatce informaticn-gathering stz {f and with encugh professional
-accouniunls to allow it to perform meaningto] budgetary review, 2ind should

require yegular and special reports from the CTA. Budger over thig
committes should include serinus study of the CIA'S propriciary o, norations.

G Fhe degislation required to Draplement tie abave 1ecormuendations
should confer standing to sue on injured citirers, such as those who hove
beew the objects of surveillance. The holding of the Suprenie Covtt u Faird
v. Tature to the effect that Government surveillanee does not in jiself create
a chilling effect on First Amendment vights, has diminished stiil further

.. the likelihood that a citizen who has been the object of CIA surveillance
would be accorded standing under current constitutional standards, and has
augmented the need for a new statutory enactment. It should be under-
stood, however, that such lcgislation must not be interpreted as detracting
from any presently established substantive rights, whether statutory or

constitutional,
."LZ! L
) . - ) : . e
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1 8ee, e.g., letter dated 4/25/47 from Allen Dulles to Chan Gurney, Chairman of
the Commitice on Armed Forces, veproduced in Nativio! Defense Estallishment
(Unificatian of the Armed Services) Hearings before the
i ‘ ises, United States Nennte, Soth Cong, st Sess.on 8,755, &
2Wise & Boss, Tue 1 SOVE T {New Y
13, With i ic
d in Intes
& world .
. {lnanbridge, Tavverd Press, 1555) . :
: o FFULLSMAN, S1RATLGIC INTELLICENCE AND NATIONAL Dricions (1936) at 25, The
: Joint Chiefs of Siafl are credited with developing the plan eventually adepted by
Yresident Truman in the Statement of Lt, Gen. Hoyt 5 Vandenberg, Director of
Ceartral Intelligence, reproduced in Nelional Defense Establishment, supre s1 n.a,
; at 491, 494,
i ‘ - % Presidential Dircctive of 1/22/46, 3 C.F.R. 1080 (1948~48 Comp)). Sce 15 Ted,
; : Reg. 1337, 1339 (2/5/46); KIRRPATRICK, THE REAL GIA (1908) at 74; Ransom, supra
: atn.z, at g5.
: ) & Wise & Ross, supre at n.z, at 9g; Walden, The C.IA.: 4 Study in the Arrogation
: of Administrative Powers, 3 Geo. Wash. L.Rev. 66, 70 (1970).
. 6 Wise & Ross, supra, at gg; Walden, fuprra al ng, at yo. .
T Walden, supre, 2t 1.
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atch, ane . verd @vidvity,
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" Jan. 8, 1975, p. 24. col. 1.
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50 DSC. o1 of g .

10 Rear Admiral Roscoe 11, Hilienkoeter becatne its first Dircetor. an Sepneniber

15 1047, o . .
1% 5o U.S.C. §05(e) (1554); Walden, supra, atys. . o B
1250 US.C. §1o3(c) (1964): Forn, Doxovax of 085, {Bosten, Liitle Browa £ (I.o..

1570) at g10-17. Professor Walden notes that heads of oiber govermiment agenzics

were authorized ino1gro to suspend sy employee “when deemed necess: v in the

iuterest of national sezurity,” 5 USLC, §ze--1 (1989), but the bread authoriry prinid

to the Director of Central Intelligence is paratieled only by that conferied P

the Secretary of Defense with respeet 15 erployées of the Mational Security Ageney,

50 US.C. §833 (1964). ‘Walden, supra, ai 74 o ) o . C
13 50 U.S.C., §403a-§403f (156.). » . _
14 1d at §403 g. ’ . - e
351d at §403 j (b). : e

T r

3E En other words, the Ysirector can spciack mougy from the CIAS appropyingiong

on his personal voucher, The CIA is suid, however, @ have wmben adrir
wwaares strietly o control its expraditures and to require « cempledw in
siling fov the ver ol 2l its fundy, veuchered or unvouchered, Yans.,
Busees, The € C O ENFELLIG {iNew Yark

fr, w83, nu,
w3, 1508) 2t s5¢.
W40 18,0, Ggon(h)

[

I3Id. at §403(di). Sex ey, Hearing befure the Cominittce on Armed Sevpices,

Usited States Senale, gyrd Cong., rst Sevi., on Nomination of William E. Colly to
be FLC.T, at 34, 1.

19 Wise & Ross, supra, 1.8 at g4~%; MarcHETT! & MArss, Tre CLA. AND 141E Curr
OF INTELLIGENCE (New York, Kuopf, 1974) at 22--23, According to one autherity, the
NSC gave the CIA responsibility for “political, psychological, economic and un-
conventional warlare operations,” Han y Rositzke, “Amcrica’s Secret Operations;
A Perspective,” 53 Foreign Afjais 334, 541 (1975). The CIA's veal vole is ticrelore
spelled out in a series of top-seeret NSO directives ("NSCIDs™). Marchettd & hnaks,
sufpira, at g28. The fact that the Directar porticipates in NSGC neetings sugrests that
the scope of Agency operations may b lavgely sclf-determined. Ransom, sufra at
n.2, at 8z, :

<20 According to Marchetti & Marks, sufira, at 2¢, this wes accomplished by means
of & seczet National Security Council Direciive, NSC to/z2.,

#3 Marchetid & backs, supra, at 24,

22 3d.

4 Id. at 58; see Schves

I atv8eg.

2 Foew York Times, Toe, go, 1674, o1, el G,

i December 89, 174 #n ex-agent was quased as deseribiag Lis infiltvation of e

Sudents For A Demaocratic Society as tne of a number of CIA agents assigned 1o
=py on anti-war groups in New York Lerween 1968 and 1gy2. e stated that the
Ageney had supplied him with psychological assessments of more than forty indi-
viduals to be used in connection with this epying. Naw York Yimes, Dec, 20, 1,
col. 1.

In San Diego a former CIA official, Dr. Melvin Crain, who resigned in 1959 and
is now a professor of political science, recalled an Agency practice of opening the

sinan, frifre wf w58, al 405 1.3,

‘mail of American citizens who were corresponding with relatives or friends in

Russia, a practice alleged to have started in the summer of 1953. New York 1imes,
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L ‘.. o A fow days later Ralph fein, an ex-Army fntelligeice agent, deseriled how he
e . ) b brieied CYA ofiicers oy vadical activities {fn 1487, and how they seemed already
’ R o ) . furailisy with the fiferatore and the personalitics of the lefe-wing wovement, New
' ) Yok Vines, Jan, 1, 1975, . U, ol o S : :
- 26 New York Fimes, fan, 1, 1975, poot, ool 1,
2% New York “Fimes, Janog, 1ays, petoeoll B ’ - )

- 28 Yorrald L. Walden; “Froselytes for Espionage—~The C14 ane Pomestic Fronts,™

1g J. fubn Loagg, 183, (15yah. Michigan State-University was wllegad to have va.
et - ST eelved 25:354:352.75 for a public administrziion and faw enforcoment program for

. .
.

the Government of South Vietnam. Walden, supra, at 181-183.
"2% As queted in Walden, Supra at n28, at 183, - . -
_ 20 Id. at 185188 : Lo,
. : 81 id. . . A
: . : 82 Jd, 2t 18z, . :
. &3 Marchiziti and Marks, sufiim, at 5o,
Co 3¢ 1, at 5,
5k, : .
¥ he Youse Corprelegoe penditures fu the Lxecnsd, - Penviments vee

ncy fror

: ; i > hower of sub.
: pouna gnd from exercising {ivinal polive powers, provisions aded fy thio
’ origine} bil} nor in 8. 738, were added by your commictee.” 1L, 1t . N0, gB1, Rath
Cong., 15t Sass. (1947), P 4. (Emphasis supplied) Still auother vession of the fune-
tions to bt prohibited to the LY was set forth in a suggested redraft of S, 755 of-
fered Ly the Rescrve Officers Association of the United States which provided that
the CIA was to have ‘“no pelice or law-enforcerment functions and no domestic
“counter-intelligence functions.” Hearings on 8. y58 before the Cammitlee on the
Armed Services, United States Senate, Soth Cong,, rst Sess. (1947), L 3, p. 553 (here-
inafter cited as “S. 758 Hcarings"y (Emphasis supplied).
. ’ ' #7 One possible “gray area,”" however, which will be consideyed hereafter, is
the question of Congress’ inteution in charging the Director of the CIA with re-
. sponsibility for the protection of intelligence sources and methods from unauthor-
' : ized disciosure,
3 $8 Testimony of General Hoyt Vandcnburg at & y58 Hearings, ps. 428,
28 L. at 497, :
) 8 Heavings on iR, 231g before the Coi mittes on Expenditures in the Evecus
: tive Dzpartments, United States House of Represeniatives, Both Cong, 1t Sess.
; (z213). p 1o, :
; L2 1E.
Foee (he statement ¢ ravd Helms hefore the Senate 4 ppe! Serviees Sub-
Comunitie oo Contral Ditelivenes on Jenuary 16, 1975, as FEpocted ¢ New Yerk
Times, Tauss Y17 1975, (hereinafer, “Heling Mnﬁcmc‘nl”).

#3 From the report of Willism I, Colby submiited on January 15, 1975, to the
Senate Appropriations Comuniitee, os repotted in the New York Times on January
16, 1975, op. 30— (hereinalicr, *Colby Repore™,

) 4 Helms Statemcnt, New York Times, Januavy 17, 1975, P 10, col. 4,
. 45 Colby Report, New York Times, January 16, 1975, p. 50, col. g,
: 46 Hearing before the Commitice on Arined Services, United Stales Senate, g93rd
: . Cong., 15t Sess., on Nomination of William E. Colby to be Director of Central In-
~ telligence, July 2, 20 and 25, 1973 (hereinafeer “Colby Hearing™), at. 157,
47 Colby Report, New York Times, Janvary 16, 1975, P 30, col, 4.
48 Colby Report, New York Times, January 16, 1975, p. 30, col, g.
19 Colby Hearing at 15%i see also Colby Report, supra, p. g0, col, 5.
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51 Colby Report, supru, p. g0, cols. 4 20d 5. o
B2 Colby Keport; supra, p.go, col. . CE Colby Flearing

N r
f, at 157, »heye the vef,

erence is o “forcighers temporarily within the 1.5, The operation of CIA agents
among entigre grovps in this connury has reportedly beea terminated, ficarings be-
Jore the Comunittec on Foreign Relations, Uniied Stales Senate, ¢ird Cong., rst
Szis, on Nomination of Richard Felms o be dinbassador to Iran cnd G14 Inter-
nativnal and Bomestic Activities, February 5 and 7 aud May 21, 1oy y, {bateinafter -
“Frelmns Hearings), at 54, ’ : :

53 Colby Report, supra, p. go,col g, : :

B¢ Colby Fiearing at 134, This, presumably, includes CLA “propiiewries” such as
Pacific Corporation, Air America, Aix Asia, ete. See Marchetd £ Marks, .mpra,'at

| 134-153. U ) . . . : -
65 id. : ’ . o -, Lt
88 Colby Neport, supra,p, 30, col, 4. c

871d. "This fanction stems, My, Colby states, hons the Director's ye ]
protect intelligencs sources and rmcthods, .

U5 Colby Fresring wt gy, ’ e

55 Colby Report, supra, p. 50, col. 5. S2e¢ also Colly Heuving, a1 v 1. Cf. Helms
statoment that CIA was ot involved in investigations of the anii-v psovement
because “it seewned to me that was a Clear violation of what eur chartes wisnt Helms
Iearings at 23. :

@ Colby Reprord, supra, p. 30, col, 6. But at his cor firmation Kearing, . Colby
had said that the zuthority of tie CIA did not exrend to collecting intelligence
on U.S. citizens abroad who do ot appear to be involved with the activities of for-
eign governments or foreign institations. Colby Hearing at 23.

81 Colby Report, supra, p. 30, col. 5. At his confirnation hearing, #fr. Colby re-
ferred to this area of activity in response to questions about the se-cailed Huston
White House Plan, Colby Hearing at 157, : :

62 Colby Hearing at 1357, .

@3 Colby Hearing at 22. Mr. Colby testified, however, that a mistobhe ad, been
mwade in furnishing equipment to ¥. Howard Hunt.

61 Colby Report, supra, p. go, ool 4. Mr. Helms agrens, Helms Feorings at 6g.

65 Colby Heering at 2425, Sec ulso Helms Hearings at g4, where My, Yelms states
that surveillance in this country of peeple shuitiing Leoween here sudd Fiunol is not
@ function of the CIA.

66 Colby Hearing at 23, CL. ftem 15 under Permissible Bremestic Acsivities, supra,
But fuformation vegardi viet cotiduct BF obtained as 2 by-proh
ttclligence aciivitics is reported to ghe 2351, Colly Rcport, swpra, p.oso,

:‘e.j:?bi!ity to

“ .z

foreion

- Colby

$7 Flhis is not o function of the CTA in the view of wir. Colby. Colty Hearing at
#3. But Mr. Helms defended such profile as being authorized by the statutory pro-
vision making the Directoy responsible for protecting intelligence sources and meth-
¢ds from unauthorized disclosure since it is “difficuls 10 protect sources and meihods
from disclosure unless you know who is doing the disclosing,” Helms Hearings at 63,

65 Colby Report, supra, p. 31, col. 2. Such assistance has been banned by the CIA
by internal regulations, but this may have occurred not because the activity was
thought to be unlawful but as a matter of policy.

6% Colby Report, supra, p. 3o, col. 6, Until 1973, Mz, Colby stated, soine informa- -
tion on American dissidents collected in the United Staies by said agents was fur-
nished to the FBI. In 1978, such informaxtion was lmited to that eollected ahroad.
In March, 1974, the program was terminated, and the Dirccror issued specifie puid-

39 T .
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ance that any coliection of mmnrrmzc.« noe m[oun"mmz vy funericans w uu‘d
tale place on!y abroas? and only in respo: e 10 3 request from e FBL Heviover,
R, {‘vulby neither deionds not dr‘pw.ntf the practice of 1» filtrating “dissident”
orginietions o provids CiA agents with eover, )
R gty Report, supre, p. 3u col. 6. 11r. Colby reports H at i
made available to the FRIL Seeret Sevvice and Joenl p’alw' partacnts and tliat
1 rograw was terminoicd in Decent 5 1948, But, agzin. My, Coiby does rot
ate whether in his view these activitics were pe *nnss:b’f“ # nbt Cf withe M,
s eestimony (Flelms Hearings, atggy that 8 iteerpis ko involve the CIA in doing
ung about Jeaks atd demonstratiuns and trouble in the st ects wers tunl]v
i} oo percent resisted, .
1 Colby Hearing, ot 27-28, where Mr. Colby states that the lopdicy of stich tmirz-
the C1A might be delended. But '\I ietms disagrees, Lo Im, Hearings at 23

¢

feims Hearings ol 10u-100, My, Hebios thought that sieve foreign b
wraterritorial insiaiintions, this wa wy aresx andd 0 vns ot clear Whether

” RBut Lased e tng relations of the

such 2 study was & “domeslic actisvit
zrd FRY over the yeues, he said, it won
vy Refpori, sutjere, pogy, cols, v and 2y New York '
+. 31 is mot clear whether Mr, Colby Lhuught these activitie
ibired, ’

Ams Statement, MNew York Times, Janvasy 17, 1975, 1 10, <ok 1

TS Colby Report, supra, p 50, col. 1.

16 Helms Statement, supra, p. 10, col. 2. §t is interesting to note, however, that w2
originally envisioned, the CIA was to be, primarily, a correlator and evaluator of
intelligence gathered by others, -

47 Lr, Helms docs not know whether tids vesponsibility couflicts with the prokdi-
bivion against the cmrc\"ﬁc by the CIA of intcrnal security functions, but docs be-
liive that it creates a “gray area.” Helms Elearings at 46--77. v, Colby believes that

i pnmmou gncs tnc Director only the job of 1denu[yu.,, » problem but no on-
l.muiy to deal with it and, hence, he soes jrss of 2 “pray aveas in that regavd” Coldy
Fiearing at z5. A proposed smendment to deciion 102(d)(3) of the Nationa Sc«:mu.)
Act (5. 2597 ngd Cong,, 15t ‘:«cqs) would give the Director only the responsibility of
deviloping plans, policies and regulation for ibe protection of fontcligence souraes
et wondd make it cleay that such responsibility should wot b2 ronstmcd o8 U
iheuizing the Apency to engepe in any activity prohibbited Uy the firet pravise of
(8) (g0 U S.C. 402 () “))

Vo the Blisherg prot fow of CIA agents irce sdonestic “dissiden”
ous within the G¢ i

L ER

il 6,710%3, e 2.
3 were permitted o

. CIA investige Cvanent 0[ urts 4 disclosurey of
o intelligenie, e wirciapping of telephones of priveiz Mmerican ddzons,
oty Report, sujiva, pps. 50-31. :
8¢ Jolby Hearing at 20; Address to the Yund for Peace ©

i

fcrenee onr CLA aud

“Covert Actions by Wiflinn E. Colby, Scp&mbex 18, 19%4 (heacing §4Lr “Celby Ad—

dresy™y at 8.

81 Colby Address, supra, at 7-.8; See Wise & Ross supra, al y4y—543 M:nrhrm &
Maxks, supra, at gi-g2; AID f’cnvmes in Laos, Hcarmg Before the Subcommittee
on U.S. Security Agrecments and Conunitments Abroad of lhe Committee-on For-
eign Relations, United States Senale, gand Cong., 2nd Sess, April 13, 1972 at 3—4;
Staff xeport prepared for Subcommittee on U.S. Sceurity Agreements and Commit-
ments Abroad of the Committce on Foreign Relations of the United States Senate,
gznd Cong., 1st Scss., April 1971,

82 Ilcarings Before the Committee on Armed Services, United States Senate, g3rd

Cong., rst Sess., on §.0a63, Fune-dugust, 1073, Ft. VI at 53865537,

40 : .
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‘B Colby Hearing, Sufria, atrg; Colby Address, wwpra, a1 G,
84 Coiby Address, sufme, 20 8, -
85 Hebins Hearings, supro, ut 41. B .
8 11y Coxe. Rrer g9, L2a-51 (1971) as quoted i Robin Schuwarteman, Fiior? Oueme
sight of the CFA, 7 NY.UL Tl Law and Foi 403 (107.4) % ogua. '
G Noew Yaek Times, Sept. 6, 1974, pe b, cal 6,

.
4

. i . *
881, Former DI Richard Helms also reportedly testifiod (o the $inae ) aroign 0
Relations Conunittes o4 Junuary 22, 1gy; that'the Miven Admidisiration soight ’l'

wiys to overthiow Fresident Aliende aftes his election in Soprtemd ]
York Vimes, Feh, vo, peor, ol g, C P
In March, 197, Williziz V. Broe, then in charge of Clandestine Cporaiions for -
the Wcs(cm_ Femisphere, testified that en the fnstructions of Richard Holms, then 7
DCL, he met with 2 Senior Viee President of Intemnadonal Telophona
graph (IT'Y) on September og or %0, 1570, 714G supzesied. a so LEELH
desigried to put econormic pressure an Chile, There w :
tions wese inplemeniod, However, the W8 Viee Fue
tious as follows:
Yro Prits should nat venew eredits o should delay B deing so,” .

2. Companies should drag their feet in sending money, in makin
ics, incshioping spaic AT, ¢te,

%o Savings and loan companies theee are in trouble, If pressure wers spe
plied they would hiave to shut theiy dooss, thereby creating SETONgeT prossure,

4. We should withdraw all technical Lelp and shouid not promise any
technical assistance in the future. Companies in a position te do so should
close their doors, :

5. A list of companies was provided and it is suggested that we appresech
them as indicated. 1 was told that of 41l the companies involved, ours slone-
has been vesponsive and has understood the problens. The visitor added that
money was not & problem.”

i

Hearings an ITT and Chile 157071, Before the Subcowmitice on Kieltie onal
Corporations of the Committes on Foreign Nelations, United States Sedote, ayrd
Cong., xst Sese., Mareh-April, rg73, Pt 3, at 15,

88 As quoted in New York Fimes, Tuesdzy, fept. 1y, 1974, B 1, colp, e Yresi-
dent further siated:

“IU's @ recognized facr that historizally &3 well as presenily, such aciinnsg

are takon in the best inteies:s of the counnies fuvolved.™

itics cant bo Bovad in Wike and

where the 014 i ¢ d #< orgonizing # vetseh in Lean in 1
(<) <'

ed Mossartesh, arvanging a up in Guatems

Exampies of such covert

Fremicr Mohan 3 2in 154 wileh ves
placed the government of Jacoho Arbenz Guzman with thar of Colosne) Ileze
Monzon, assisting the Diem regime to become established in South Vietnam and
supportitg an attempt to overtiirow President Sukamo of Indonesia in 1958,

The CIA is also depicted in Marchetti and Marks, supra, at n. 19 at 2728 as hav-
ing assisted Magsaysay's election in the Philippines in 1954 and provided him with
help in fighting the Huks, including the use of psychalogical warfare,

In addition, the CIA allegedly carried on palitical activities in the 1g60’s in Fcua-
dor (1960-63), Brazil (1962-63), Zaire (1g60-63), Somalia (1967-6g) and Indoncsia
{1905). Morris, “Reflcctions on Five Case Histories,” unpublished paper presented
at Fund for Peace Conference on CIA and Covert Actions, September 1213, 1074.

80 50 USC, §103(d)(5). Subscctions (3) and (4) are sometimes also used to justify
the CIA’s covert activities, Subsection (3) providas in part that “ihe divector of Cen-

41
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- be move cfiiciently accomplished centrally.” Both these funcic
- plicithy ¥o1

4
- makes the disiinction between “clandestine operations to collect fooign Intellicen

H

i

t

tral Intediigence shali be responsible for protecting inteligence souor < and methods
from unzuihorized disclosure™ and subscetion () provides that it s the dutyof the
CIA "o perform, for the benefit of the existing intelligence agevcies, such 2ddic
tional services of comimorn concern 43 the Nattonal Security Co | derermines can
, AUWEVET, HYe (X~
veoted in his Jawers
var, the CIA diseif

teed to intelligenes gothering and, as Director Colly
3 report Lo tie fenate Appreprintidns Commitree,

ary 1, 1M

o

and counterinetligence respensibilities” on the one hand and “coverr foreign poli-
tical or paramilitary operations” on the othier, Colby Report, supec, p. 30.

01 Address to the Aracrican Saciety of Newspaper Editors, Apiil 14, 197t (text

P 8) (veferred to in unpublished paper by David Wise entitled “Covest Operations

Abroad: An Overview,” pp. 4-.8), ‘ .
Aby Hearing, at 114, . L

i L §q02(a).
'3 5 DAL §402(b). : :
€5 1o US.CL 8402901 . ..,
06 g0 U.5.C. §402(b)(2). : R ’
87 5,0 U.S.C. §502(d).

98 1o UL.5.C. §103g.

26 The thoory that such activities are not legally exempte

irom the discloswma
law is currently being advanced by Congressiman Michael Faridngion it a suit to
enjoin such activities discussed infra at Point V. .

100 Walden, supra at n.j, at 84.

101 7id. at 8a.

102 Id. 2t 83, .85,

103 “Naztional Security Act of 1947, Teport of the Cominitire 0w Fxpenditures
in the Lxecutive Deparument, to accompany HR. 4214, p. 5. #8 guoted in Wise &
Rose, supre, at ro.

104 Senate Committes oy Armed Serviess, Senate Report Mo, 255, June 3, 107,
8. Code Cong. Serv., Soth Cong., 15t Sess,, 15347, P. 1487,

305 Pob. L. g3-550. g5td Cong., S. 5418, Deceruber g1, 1674, 85 Srats 193,

© Committee on Intornationsl Fuman Rights of the Assosiation of the Bur
hiich assisted in che developmeni of 4 report, b
> &ppropriate neiloy to prevent the O14 frowm engag)
ne and o assur e that the GTA will eontine its activities to
artivities prymitied Tty s charter.

supra, '

sugre.

~runtes 88 and &y
B P Ne Dominican Cri
369 14, 5t g50.

110 5y Stat, 41,

113 40 Stat. gogy. Signed by Honduras, ¥ Sulvador, Rominican Republic, Hait,
Axgentina, Venezucla, Uruguay, Paraguay, hfexico, Panama, Guatemala, Deazil,
Ecuador, Nicaragua, Columbia, Chile, Peru, Cuba and the United States.

112 United States bilateral treaties with Ecuador, Brazil, Chile and Guatemala,
signed during or shortly after World War I, make no reference to intexvention but
provide that all disputes between thein of whatever nature, will be referred to ac-
bitration. See, e.g., Treaty for Advancenent of Peace (Ecuador-U.8.A.), proclaimed
Jan. 24, 1916; Treaty for Advancement of Peace (Brazil-U.8.A.), proclaimed Oct. go,
1916; Creaty for the Settlement of Bisputes (Chile-U.S.A.), proclaimed Jan. 10,
1910, Xt should be noted, of course, that to the extent the United States belirves

L]
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“adaf onn of i Qeaty partners has taken actions whiwi viplate its teead

-

- - i United States {and such violajons may consist of a number of activides, such as
i expropriation of American property, making agreemants with nations that pose o
threat 1o the security of the United States, ere), the United Stutes way well be free ty
treat saidd treaty as abrogated and consider itself no Jonger bound by iis provisions.
133 Bz Stat, 1684, lhc Freaty was ratified by Liagl, Dominican Rep «\‘u\lc Yan-
, amaz, Colurbia, Handm.-_\, Uruguay, Paraguay, Nicaragua, Mexicn, wnd the United
4 Staics. T '
! Cos1d g UG 2za4, The Proiocol of Amendmcz‘ ¢ wlopted in 166y, 23 WY oy, does ',__
: " not m;;!»e any suh\mntue changes in végard to the maers discussed hereia, ]
s 315 Article 1, Soe. 8, Clause 1. : . .o
’ 118 Article 1, See. B, Clause 11, o o IR .
117 Arvticle §; Sec, &, Clauss s2. ) o }
118 Arxiiele 1, Sec. 8, Clausa 18, : _ Lt :
’ 119 Article ¥, See, 8, Clavse 14, : t
i : 120 Avicle 1, Sec. 8, Clause 15, N roe
) 121 brol. Reoul Berger, War-Meking by the President, Cong. o, wary 20,
o . roys, & =78, § 278s, n. Ge, .
’ 3ZZEL 0 wae be made by invision of a foreign neiion, the Prodt ¢ only an-
thorized bt bound o resist by torce.” The Prize Cases, 2 Black L8186y
sce alse Reriin v. Mott, 12 Wheat. 19, 30 (U.5. 1827); Mitchell . cnd’, 488 Fad
611, 613-514 (D.C. Cir. 1973).
122 Thr Ftecords of the Federal Convention of 1786, at 318-4ig (N, Favrand ed
1911), (Lusust 17, 1787), as reported in Willisam Van Aht)ne me: 83, Ve Presis
l .dent and the Fower to Declare War: 4 Requiem for Fiet Nam, 121 Uaiv, of Pa. L. -
o Rev.1, 6. ;
s m Article I, Sec. 3. )
' 25 Louts TIENRIN, “ForrloN AFFAIRS AND ToE Constirurion,” (Kew York, The
I‘oun(h iont Yress, 1972) Chapler 1.
328 Mz’n:fwll v. Laird, supra. at 61g; Berk v. Lmz 4, 420 Fad 50z, oz {54 Cix. 1g70).
) 127 Axtizin 11, Sec. 2, ﬁl.,..
. f 128 Seey .17 supra.
- 129 See i, supra.
330 Gee nis, 8186, supra.
i e s, $8 and 8g, sufr
staited deseription of the present pucasdurd, see Foint IV, infra,
‘t)mt suprrda, poso
i umr*m bc’fﬂ)i‘ ie Subcommitier op fitergovernmionts! Relations of
the o o Sulcommitles en Scharotion ;
: . of Pow. ¢ of the Comiilitog on the ju» ‘ Co
diciary, afcr ‘?rw“‘" u’ Cong., 15! Ergs, o 8. 868, 8. e, Foo zo, 8., :
Res. ya, 5. rro6, 8 1ry2, 8 rgec, 3. rgey, and Sozeys, April ro, rx, sus Mey &, 5, .
. . y0,and 35, 1573, Vol 2 at nen.
: 135 The {ollowing deseription is adapted from Yobin Schwartzman, Fiscal Over- :
sight of the CI14, 5 NY.U.). Int' L. & Pol. 493 (1g74)-
{ 133 Schwartzman, supre, at 195~96. .
" 187 1d. at 496--97. ’ : i
138 Id, at 497. In the Fouse of Representatives this Subcommtttce is called a ‘Cpc- e
cial Group, rather than a Subcommittece, because each Appmpumon_. Subcommit- N ;
tee is responsible for a particular approprmuons hifl, and therc is no scpa.at(. o i
appropriations bill for mlelhgenv services. I'd. at 497. ‘
139 4, ] . _ v -
43 :
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review thav the Senate Subcornmitice. : . ] -

Tiile 51 of the United States Code, - L 7 '
Section 5eq, fur example, provides: : ' ’

Section

Senate Armed Services Come
tec, which are composed of
getiler perfonn most of the oversight fungtic
since rgyr. In that yeer the House subromyal
subhoopindiies did net
the cheinnaship of Rep, Lucier Wedsd, 3s, 8
pation ¥

A s o et e YV e Gatmi

v . i
. §o

. . ) ; ) _
140 . 28 497500, The House subcommittee apparently condudts & more rhorough
-4 Jd, atagy-080
342 1d. 2t got, . o ]
145 o U.8.C. §§403d-403) (2054). ’ S
144 po US.C. 4036 S - o
345 o UL5.0. §q03j(a)- : o .
146 Several legislative corolinsies to this constitational requircaent are found in

.
\. o

.

. . .
“No asdvance of public moncy shall be made i zny cese unless mnthimized by
the appeoptiation conceried or other Juw.” - P

+& similarly states: .
as otherwise provided by law, sums o sropriated for the varibus
cx of expendituic in the public scyvice shuil be applied solely to the
. for which they ave vespectively made, aud for no others. .

<

“Fxce
bran
ohjoeis

A third provision which the 1946 Act appears to naake inapplicable is §62y7

“No Act of Congress passed alter Junc 3o, 1908, shall be constried to make an
appropriation out of the Treasury of the United States, ov autherize the
exccution of a contract Irvolving the payment of mwoney iu excess of appro-
priations made by law, unless such Act shull in specilic terms declare an ap-
propriation to be made or that a contract may be exccuted.” .

147 Stanley Yuttersan, Toward Legisiative Control of the C14. 4 N.Y.U. J. Int'L.

L. & Pal. 431 (1971), at 431,

148 Letter to Hon. Millard E., Tydings, Feb. 11, 1049, printed in & Yep. No. 106,

81st Cong. 13t Sess. (1940), 2 .S, Code Cong, and Adra. News 1309 (1946), as quoted
- (in Futternyan, supra, at 452. .

149 g5 Cong. Rec. 1944 (164g) as quoted in Futierman, supra, at 459,

1

150 See Note “The CIA's Sccret Funding and the Constitution” &4 Yale L.J. 603

(1975) at G10.

151 Schwartzmar, supra at n.15%, at o7, Both the sutcllinence subsotansittee of the
lee and that of the Fiouse Armed Sorvices Commit-
ot memnbers of the full commitiees and which (o-
, have becoma jnu
¢ wis disbanted snd the Sennie
OhTILIee Wa vried under
o OlZnan Yeperis, 1 oy infor-
ved frem counss] i the comrities, that it met ninz Goes In 1972, 24
timnes in 2573, nd 17 thnes in 1574. Fhe Senate ou bYeommitiee on the other hand,

1y active

ot Aftng ihe Hovsa sub

held oniy two formal meetings during the ggrd Cougress, although it met informally
a number of other times, and occasionally reviewed CIA spending in great detail,
according to 2 committee staff member. See Scliwariaman, supia at 505500,

162 Schwartzman, supra, at 02-507.
153 Ytems in the Combined Statement are listed by appropriation heading and
there is no item for the CIA. Money transferred to the CIA is Jisted the same way

as money routinely transferred between agenecies—i.e, listed as a transfer without
specifying the destination,

154 This section was enacted in 1894, A 1950 statute, g1 US.C. £65b(a), provides
for cooperation by all executive agencics in the preparation of the Sccretary’s

report:

(7) The Secretary of the Treasury shall prepire such repoyts fov she Infor-
Jnation of the President, the Congress, and the public as wilj present the ye-
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sulm of the Dnzucial operations of the Government: Provid cd That theve
stiadl be included ruch financial dots s the Director of the Buvean of thy
Budgf‘f may reguive In connection wish the pre pavation of the Budget or
for other purposes of the Bureau. Fach excoutive agency shall furnisi the
Secretary of the "Treasury such reporis and mfarm‘mnn ra,ialm:.; to s {nda-
cial conditini surd eperations &s the Secratary, by rirles und regulations, may
Fequire for the e fective performance of his yesporaibiiities under this seti cm
355 5o US.C. §4u3i(B) ‘ v
152 g Farrand, 4. "Yhe Rx.cwds of the Yeder al Ctmwni‘ipn of 173'1“ (1g11) {heve
after Farrand) at G181ty see also G Fiunt ved LB, Scory, eds., “'Uhe Deboirs in g
Yeléral Convention of 1487, Repurted by James Madison” (1gad} (hereafier ¥unt
wind hcmt} at 5666y, Maoson’s fc.xx waa shared by Patrick Henty who argued at the
Wirginia debatés on the Constitution that the Statements and Accounts Clause did

1oL pwwic sufi-ient protection ageingt FOVETNMOnT SLCyLcy ,and prged the adop-

Lion of & bill of vichis, 3 J. ELvtor, I
(nereafter EMiad at 8s.
157 g Farvand at S Hunt and Scott at g6,
,zn$9}!!1o*“4.7‘j, .

75 OM THE }mm.w. CoxsTeruTion (m 'l))

.
0 250, : . '
1‘!'0“1 ]Laut twe ¢omunentaiors have niso reached this conclusion. Sce Schwartz-
ronny, s, 2t pai; MNote, Fhe CIA% Sovvet Funding and the Constituticn, supra at
a5, at By ey and Guaasg, :

il g 5 Eliiot at 450.

182 Tiu_ “Historiral Note” accompanying this statute remarks that Congress in
several years prior to and including 1926 4ppmpr1.vted money speuﬁcal!y to be
used pursuant to the requirements of this section.

183 A statute more broadly franied but not cited by the Government is g2 US.C.
f526d which provides;

“A certificate by the Commissioner of Customs siating the amount of an ox-
penditure mddc from funds advanced and certifying that the confidentinl
natuve of the wansaction involved reuders it inzdvisable o specify the de.
tails thereef or impracticable to furnish the payee’s yeceipt shall be a sufii-
cient voucher fov the sum expressed to have been E\pend‘.d.

Fwen thiv statute, however, rcquires a szpavate certificate and explanation for cach
expe -diture, whersas po US.CL §4osj(b) is framed in the pliral and doos not ye-
cuire a written explauation by the Director, thnz allowing hin to inciude 2 ntw
of expenditates in ong cnniﬁcatc.

¢4 Note, The 03 rmz J‘m«dws'

18 he Atewic ¥n
national 56’"urisy wher

hudgcf. ismade p{ J331¢ i s0; nm lewrid, i'xcluding the amont
idential nature” See Note, The Gld's Secvel Funding and
the (”wzsm:'t’m., sufira, at 618, Whether the CIA budget shonld be published in

the smne manner is a question for Congress 10 consider. However, Mr. Colby las

- stated that publication of the total CIA budget would not threaten the national

securicy, except insofar as trends in intelligence expenditures discernible after
several years might reveal changes in pnonucs. Testimony, Fund for Peace Con-
ference, Septcmber 13, 1974, at 45. :

160 Sce Note, Standing to Sue for Members of Congress, 83 Yale L. J. 1665 (m74)
at 1684.

167 These bases were not considered sufficient by the Second Circuit, howeves, in
a suit to challenge the United States involvement in Cambodia, Holtzman v, Schies-
inper, 484 F.ed 1307 (2d Cir. 1973). )
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188 Rmet of the Civil Ri whts (‘omnnt’cc‘. Mcl:mr)r Sutrve illance of Cxwlmu Polis
tical Activities: B cpor{ and Recomnmerdations fov Congressional Action, 28 Tecord

of the Association of the Bur of the Ciry of New York 631 (©cteber, 1973).

169, The decision in United Stutes v. }crrlmrdmu,—-{lﬁw 41 L Ed.ad 6y S {1674},
holding that plaincifl taxpayer lacked standing to chalienge thit provisien ol the
statites regulating tie CIA which allows the A"any o accennt {or expendituyes
salely on thu certificare of (he Directer, indicates the difficuliy which parivate.cid-
zens will have gue stioning otler activities of the CIA, . ¢

0 A preveqguisite to imposition of sanctions oa GLA cmnlc:)us S\ho viclate {hie
Iaw would be a clearly drawn starute setiing out precisely the actions prohibited.
Such sunctions uader other statutes relating to governmen: employees have in-
cluded the imposition of fines, 18 U.S.C, Sémg 219, §5% 495487 755, 1395, 1601—
1918, 2075; removal from office, 18 US.C. §8437, 1901, 1403, 1608, 1012, 1013 31
US.LC, 665; foclefture of pension bendfits, 5 1S.C. §§83t: 83155 angd g’;i:af:igﬂim\ry
s 'on r, U ‘5 C ' -

edein of Inforzfm i ety 5 UGG 3
s velo. .
; f L w385, 2572, ',u(‘C»
b, 15,0340 Gard (.nug“ .>nd Sess, {xu74): HLRL 15,508, 1520 :
25 2net Sess,, (1a74): 8. 1547, » 8767, 4o1g; 1L Res. 1281, 12 3::, 1441, g;hi
sy 156 Gess, (1ay3): 8. Con. Hes,
373 Yo MLR. g51y, the CIA is provested from engaging fn y ¥ Hen type of Iaw en-
furcement or iuternal security opere tions; and from providing assistance to any

R

Yederal, State or police agencies unless written approval ol au oversight submm- )

mittee of Congress (Approprzatlons and Armed Services) is given,

174 This bill provides for rather widespread dissemination of data to congres-
sional committees, but without adequate safeguards as to security information,

133 Colby Reporl, supra, at p., 31,

178 Pubd. Law g3-379, agrd Cong., Tiee. 31, 1974, 4% ULLIY. 148 (Jan. 21, m,_,)
Under this statute, the Executive Louhx ceder that GLA, files yelating to the naiional
defense be treated as exceptions, "Chus, the separate exemption for all CIA filos 5y
pears unnecessary, and should be given careful reconsideratian,

17% The CIA's charter exempts from this vequiremens only expenditures for “ob.
jorts of & confidential, extraordinary or emergency natvre,” 3o U.S.C. §504j(b). See
discussion in Poing IV, supra,
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