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OCA 86-2182
23 June 1986

MEMORANDUM FOR THE RECORD

SUBJECT: Briefing of Congressman Hyde on the Legal, Statutory and
Constitutional Authority for Covert Action

1. On June 23, 1986, pursuant to a request from Congressman Henry Hyde
(delivered through Tom Smeeton, staff person on the House Foreign Affairs

Committee), I briefed Mr. Hyde on the above subject. | STAT
/ Tom Smeeton was present during the

briefing. I also supplied a copy of an unclassified legal memorandum entitled
the "Constitutional, Statutorv an i 3% ion," dated

24 October 1974, written by In addition,
I gave him a document published by the American Bar Association entitled,

"Oversight and Accountability of the U.S. Intelligence Agencies: An
Evaluation," pages 19 to 25,

2, Initially, we discussed the Constitutional basis of covert action,
which is derived from the President's summary powers on foreign policy. Early
Constitutional law cases recognize the President as the sole organ of foreign
policy. Next, I explained the additional and independent Executive branch
authorities for covert action provided by the National Security Act of 1947.
Appropriate reference was made to the legislative history of the 1947 Act.
Another source of independent authority for covert operations I mentioned was
the so-called doctrine of "congressional ratification." Over the years
Congress has consistently appropriated money for covert action which, in
itself, serves as an independent legal basis for covert action.
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5. Our discussion then turned to some practical arguments on why the
President is the best suited and should conduct covert action: (1) covert
action is a better way of meeting such action of hostile foreign governments;
if we responded openly it would alert that country to the fact that we were on
to their operations; (2) historically, up until 1970, Presidents had committed
troops abroad no less than 125 times; the safety and security of our Republic
is as much attributable to covert operations as it is to overt operations; (3)
the President is the appropriate person, from a political policy standpoint,
to sanction covert operations because he is the only public official elected
by all the people; (4) if the President is not appropriate who is?
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Lee H. Hamilton

Angola: 2o/t
Open Bk,
Covert Aid-

The president talks openly about
providing covert assistance to rebels
of the National Union for the Total
Independence of Angola (UNITA),
who oppose the Angolan government.
But this policy cannot succeed or be
sustained - without the support pf
Congress, and at present the presi-
dent’s controversial plan does not

~ have congressional approval. *r

Concern about a U.S. role in the
Angola conflict dates from 1976,
when CIA involvement in that war led
Congress to pass the Clark Amend-

. ment prohibiting U.S. assistance to

military and paramilitary groups in

Angola. Last year Congress repealed

the Clark Amendment. The adminis-
tration supported this repeal- as -a
means of restoring the president’s

flexibility in foreign affairs, but jt_

neither proposed nor supported fund-
ing for UNITA at that time. It has

- since changed policy. - ... - -
.- Under the law the president must

notify the House and Senate. intelli-

"gence committees of planned covert

actions. The committees’ approval is

. pot required for the president to pro-.
" ceéd with covert actions. The adminis-
trzSon apparently decided to move for- -

ward with a plan to provide UNITA and
its Jeader, Jozas Savimbi, with covert
assistance this year despite Congress’
reservations on this issue. ST

My printipal obection to this planis a

‘ mocednral one. Covert authority is m-

* - support of existing policy, not a means
- - to change policy in secret. In Angola the
-.; administration seems to be using its -
... covert action authority to change policy
" - dramatically =nd -avoid public or con-
~ gressional debate. Aiding UNITA is
- foding a war, coe of the powers of

‘Congress ‘enumerated in the Constity-

..tion. The president should not be able to
" cramvent a public debate in Congress
»onasi@iﬁantforei@policydedsionﬁy

c2%ing this aid by a difierent name.
Moreover, no serious effort has been
made to preserve the secrecy of this
pobcy change. The president, the vice
president and other officials have con-
frmed it and disclosed details about the
pumber and types of weapons to be
provided. This action is no Jonger “co-

vert” under any reasonable definition of

that term. If the administration can talk
about covert action openly, so should
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We need to resolve this procedural
issue so that important, substantive
Guestions can be debzied. How will

" aid 1o UNITA serve U.S. interests?

How will .it g2ffect Angolan depen-
dence on Sz*%et and Cuban support,
possibilities for a2 negotizted s_;tpfe_
. ment in Namibia and U.S. credibility
as 2n horest broker in scuthern Afn-
c2? How will it be viewed in black
Africa? How will it affect substaotial
U.S. commercial ties with Angola?

- These questions should not be -
avoided by simply notifving a handful of
members on the inteligence commit-
tees. They are among the most serious.
issues for U.S. policy in Africa today.,
They deserve to be weighed by Con-
gress as a whole. Legislation will soon
come before the House which would
restrict temporarily the president’s au-
thority to conduct covert action in Ar-
golz and require open acknowledgment
and congressional approval of any pro-

_ Pposal to aid UNITA.

The purpose of this- bill is ‘to
strengthen U.S. policy in Angols, 'to
ensure that it reflects American val

- ues and interests. Debate in Congress

can help answer many of the ques-
tior.s concerning aid to UNITA and
-generate  the political backing the
j president will need if he is to sustain

“any policy in Angola over time. 7.
* Amierican foreign “policy is most -
- successful when the president and

Congress cooperzte. While the presi-
dent needs flexibility in the implemen-

. tation of foreign policy, Congress kas

a constitutional role to play in jts
formuletion and review. That role

~ must be respected if we are to have a

sustainzble policy in Angola that re-
flects US. interests. . -~
The yriter,a Democratic -~ .
representative from Indiana, is * :
chairman of the House intelligence
committee and ranking member of
the Foreign Afjairs Committee.
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