TR 1P TR

Approved For Release 2008/12/08 CIA RDP89BOOZ36R000200220013 4 /.,O/A

. '
-
s ooy
. L . .

AMERICAN CIVIL UBERTIES UNlON FOUNDATION

4\',

7
&

R — 4 iy

L

"’ag&& w "‘;&w
NATIONAL SECURITY PRQJECT 122 Maryland Ave ., fiii
Washington DC 2004
(202) 544 5380

Morton H. Halperin
- DIRECTOR
Mark M. Lynch

Susan W. Shaffer
STAFF COUNSEL

National Headquarters
132 West 43 Street
New York, NY 10036
(212) 944 9800
- Norman Dorsen
September 7, 1984 PRESIDENT
Ira Glasser
EXECUTIVE DIRECTOR

TO: 1Ira Glasser and Burt Neuborne
FROM: Mark Lynch

This memo responds to the portions of Meir Westreich's
memos of July 31 and August 31 1984, concerning the judicial
review provisions of H.R. 5164. For ease of reference, the
judicial review provisions, section 701(f), and the corresponding
portion of the House Intelligence Committee's report are attached.
Indeed, a careful reading of these materials answers many of
Mr. Westreich's concerns.

Before discusssing the specific judcial review provisions
of H.R. 5164, it is important to address one of Mr. Westreich's
fundamental points that this bill establishes dangerous precedents
that threaten judicial review in litigation involving constitutional
rights. The problem with this point is that it assumes that
the scope of judicial review and the amount of discovery are
‘uniform in all types of litigation. Particularly with respect
to review of agency administrative action, not involving constitu-
tional rights, judicial review is often deferential and discovery
is correspondingly limited. H.R. 5164, like the,FOIA, provides
for unusally searching judicial scrutiny of administrative
action, as demonstrated below. But even judicial review and
discovery under the bill it were as circumscribed as Mr. Westreich
suggests, the adoptlon of spec1a1 procedures for very limited
and specialized issues concerning the CIA's filing system simply
has no relevance to other types of litigation. Thus, to suggest
that H.R. 5164 will be a precedent in cases involving constitutional
rights confuses apples and oranges. I certainly agree that
Harlow v. Fitzgerald has created serious problems in constitutional
tort litigation, but the judicial review provisions of H.R.
5164 are simply irrelevant to those problems.
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Also before addressing Mr. Westreich's specific comments

on the judicial reivew provisions, it may be useful to review
how they evolved. The bill which was originally introduced in
the Senate by Senator Goldwater contained no mention at all of
judicial review, and we assumed that the judicial review provisions
of the FOIA would govern. Therefore, we were startled when the
CIA announced at the first public hearing on the bill before
the Senate Intelligence Committee in June 1983 that in the
Agency's ‘'view the bill did not authorize any judicial review.
We immediately denounced this position  and made clear that

without de novo judicial review the bill was unacceptable. 1In
- response to our position, the Senate Intelligence Committee
modified the bill to provide for some judicial review. Although
we won the principle that judicial review was imperative, the
hastily drafted provision in the Committee's bill was ambiguous
and still unacceptable.

When the House Intelligence Committee held hearings on the
bill in February 1984, judicial review was a central issue. At
that point, the CIA, having already agreed to the Senate provision,
had accepted judicial review in principle but had not yet agreed
to any details beyond those in the Senate bill. 1In response to
our detailed criticism of the Senate provision, the House
Committee instructed its staff to negotiate a judicial review
provision that would -be -an improvement .over the Senate provision
and acceptable to both the ACLU and the CIA:- During the intensive
discussions that followed, the precise nature of the issues
that could arise under the bill became clearer, and problems
were identified that would be unique to this legislation. This
bill, of course, does not involve disclosure of documents but
access to files, and much information about the Agency s filing
system-is itself exempt from disclosure under exemptions 1 and
3 to the FOIA and two separate statutes regarding CIA information.
50 U.S.C. §§ 403(d)(3) and 403g.

Our guidelines for agreeing to the various provisions were
that we would accept no provisions that restricted current
litigation practices for existing issues and would accept new
procedures for dealing with novel issues only if they were
reasonable and consistent with the bill's purposes. As bargaining
chips in this negotiation we were willing to codify certain
practices, discussed below, that have become so well established
by the courts in FOIA litigation with the CIA that there is no
reasonable possibility that they will be changed in future
litigation or through legislative amendment. It should be
evident to anyone who considers our position on this bill that
we, as the most active litigants with the CIA, would not agree
to any provisions that would undermine our present position.

As demonstrated below, section 701(f) of H.R. 5164 meets the
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standards we set for ourselves.

Mr. Weistreich's first memo makes numerous assertions
about H.R. 5164 without reference to any specific portions of
the bill, and the memo also reflects a large degree of misunder-
standing about the provisions of the bill. Therefore, rather
than attempt to address his points seriatim, this response can
be best presented by going through each one of the judicial
review provisions, explaining why they are acceptable, and
where relevant responding to Mr. Westreich's comments.

Section {(f) begins by stating that "[w]henever any person
who has requested agency records under [the FOIA] alleges that
the Central Intelligence Agency has improperly withheld records
because of failure to comply with any provision of this section,
judicial review shall be available under the terms set forth in
section 552(a)(4)(B) of title 5, United States Code, except
that -- [paragraphs (1) - (7)]." Section 552(a)(4)(B) is the
section of the FOIA that provides for de novo review and places
the burden of proof on the agency.

Thus, section (f) states the general rule that issues
arising under H.R. 5164 will be reviewed as any other FOIA
issue, subject only to the limitations set forth in the following -
seven paragraphs. Mr. Weistreich argues that this general rule
is meaningless because—~paragraphs (3) and (4), cited and discussed
below, "cover the entire gamut of issues™ that can arise under
H.R. 5164. This assertion is mistaken because paragraph (3)
deals only with improper placement of a document solely in an
operational file (as, for example, where an intelligence report
is stored solely in an operational file and not in a non-operational
file where it should be) and paragraph (4) deals only with the
improper exemption of a file as operational. The most common
and important issues that will arise under this bill are whether
specific documents meet one of the exceptions set forth in
section 70l(c) that require a search of operational files --
i.e., whether records responsive to first person requests are
located in operational files, and whether requested records
concern the subject matter of an investigation or a covert
action the existence of which is not properly classified. These
issues are not encompassed by paragraphs (3) and (4), and therefore
they are not subject to any of the restrictions imposed on
litigation of issues arising under those two paragraphs.

The House Intelligence Committee Report also reinforces
the point which is evident from the structure of section (f)
that paragraphs (3) and (4) do not include all the issues which
can arise under H.R. 5164: "Matters not addressed by paragraphs
701(£) (1) through (7) will continue to be decided in accordance
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with subparagraph 552(a)(4)(B) of title 5 and case law thereunder
which the courts have developed and may in the future develop

in light of reason and experience." This statement would be
meaningless if paragraphs (3) and (4) subsumed all the issues,
such as those arising under section 701(c¢c), that will arise

under the bill.

Paragraph (1) provides that "in any case in which information
specifically authorized under criteria established by an Executive
order to be kept secret in the interest of national defense or
foreign relations is filed with, or produced for, the court by
the Central Intelligence Agency, such information shall be
examined ex parte, in camera by the court." This means that
counsel for plaintiff will not have access to any classified
information which may be filed in support of the agency's position.
Courts routinely permit the CIA to file classified affidavits,
and sometimes the reguested documents, when necessary to carry
its burden of proof._/ No court has ever permitted counsel for
plaintiff to examine such information, despite our repeated
efforts to permit such participation in in camera proceedings.**/
Indeed, Judge Harry Edwards, joined by Judge Luther Swygert,
recently held "[i]t is well settled that a trial judge called
upon to assess the legitimacy of a state secrets privilege
claim should not permit the requesters' counsel to participate
in an in camera examination of putatively privileged material."
Ellsberg v. Mitchell, 709 F.2d 51, 61 (DgC._Cir. 1983). Although
this ruling came in a dispute over discovery rather than under
the FOIA, we believe that this ruling from two liberal judges,
combined with our previous lack of success, forecloses any
realistic chance to obtain the participation of plaintiff's

*/E.g., Allen v. CIA, 636 F.2d 1287 (D.C. Cir. 1980); Ray v.
Turner, 587 F.2d 1187 (D.C. Cir. 1978); Phillippi v. CIA, 546
F.2d 1009 (D.C. Cir. 1976).

**/E.g., Salisbury v. U.S., 690 F.2d 966, 973 (D.C. Cir. 1982);
Weberman v. NSA, 668 F.2d 676, 678 (2d Cir. 1982); Colby v.
Halperin, 656 F.2d 70 (4th Cir. 1981); Hayden v. NSA, 608 F.2d
1381, 1385-86 (D.C. Cir. 1979), cert. denied, 446 U.S. 937
(1980).
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counsel in in camera proceedings under the FOIA. Accordingly,
we do not believe that paragraph (1) detracts from any right we
now have or reasonably might expect to have in the future.

Paragraph (2) provides the "the court shall, to the fullest
extent practicable, determine issues of fact based on sworn
written submissions of the parties." Mr. Westreich makes a
great deal of the fact that in "normal federal litigation,"
courts decide cases on the basis of evidentiary hearings. While
that is true, there has never been an adversarial evidentiary
hearing in any FOIA case involving national security information/
and relatively few such hearings in other FOIA cases.**/ After
ten years of extensive experience under the Act as it was amended
in 1974, the judicial preference for deciding factual issues in
FOIA cases on written submissions is well-established.***/ 1f
anything, paragraph (2) gives us ammunition to argue for evidentiary
hearings since it contemplates that in some situations a decision
on written submissions is not practicable. Indeed, the House
Intelligence Committee Report states:

[Clases will arise in which a court will find it
impracticable to decide such issues based on sworn
written submissions. Paragraph 701(f)(2) does not
place obstacles in the path of the court in obtaining
information it needs to decide these issues. Thus,
when necessary to.decision, the court may go beyond
sworn written submission to require&’the Agency to
produce additional information, such as live testimony,
or the court may examine the contents of operational
files.

*/In a few cases, courts have heard agency officials ex parte
in camera. '

**/Most of the few trials that have been conducted in FOIA
cases have involved exemption (b)(4) where the issue is whether
commercial or financial information submitted to the government
would cause competitive harm to the submitter if released under
the FOIA.

***/It should be noted that paragraph (2) is limited to decisions
on issues of fact and therefore will not change the practice of
hearing oral argument on legal issues presented on motions for
summary judgment.
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Mr. Westreich also mistakenly contends that paragraph (2)
abolishes the right to discovery. The only limitation on discovery
is in paragraph (5) which is limited to the specific issues
arising under paragraphs (3) and (4). The House Intelligence
Committee Report is quite clear that the limitation in paragraph
(5) has no effect on discovery with respect to issues other
than those raised under paragraphs (3) and (4):

The specific provision concerning the issue of dis-
covery in the context of the issues of improper place-
ment of records and improper exemption of files is
not intended to carry a negative implication that
discovery on other issues is to be either especially
encouraged or discouraged in any manner by this sub-
section. The question of discovery with respect to
other issues shall continue to be governed by the
practices developed by the courts under the judicial
review provision of the Freedom of Information Act
(5 U.S.C. 552(a)(4)).*/

As noted above, paragraphs (3), (4), and (5) deal only
with two issues that will arise under H.R. 5164 -- i.e., whether
documents are withheld because they have been improperly placed
solely in exempt operational files and whether files have been
improperly exempted as operational. Although these paragraphs
alter the procedures that are followed with respect to existing
issues, they are consistent with the overall purpose of H.R.
5164 and do not, contrary to Mr. Westreich's assertions, render
the provisions of the bill unenforceable.

Paragraph (3) provides "when a complainant alleges that
requested records were improperly withheld because of improper
placement solely in exempted operational files, the complainant
shall support such allegation with a sworn written submission,
based upon personal knowledge or otherwise admissible evidence.™
If a plaintiff could make a bare allegation that a record has
been improperly placed in an exempt operational file, the CIA
would be required to search the entire file in order to respond

*/Mr. Westreich is mistaken when he asserts that discovery is
"perfunctory" in FOIA cases with the CIA. In response to a
complaint, the Agency files a motion for summary judgment
supported by affidavits to carry its burden of proof under the
FOIA. 1In nearly every case where a plaintiff attempts to take
discovery, the Agency files a motion for a protective order
arguing that its affidavits are sufficient for the court to
rule. Thus, in practice, because the CIA routinely responds to
discovery requests with motions for a protective order, the
plaintiff must convince the court that discovery is necessary.

Approved For Release 2008/12/08 : CIA-RDP89B00236R000200220013-4



_ Approved For Release 2008/12/08 : CIA-RDP898002—36R900200220013-4

Page 7
September 7, 1984

to the allegation. If file searches could routinely be required
on the basis of bare allegations, one of the purposes of the
bill =-- to relieve the CIA of searching operational files --
would be defeated. Thus, paragraph (3) requires something more
than a bare allegation; the allegation must be supported by a
sworn written submission or otherwise admissible evidence in
order to trigger the search.

In practice this means that a plaintiff cannot allege
improper placement on the basis of a hunch or generalized suspicion;
he must be able to point to some evidence of improper placement.
This requirement is no different from current practice, for
courts do not require the CIA to expand its search for documents
on the bare allegation that some are being hidden from the
scope of a routine search. E.g., Goland v. CIA, 607 F.2d 339
(D.C. Cir. 1978), cert. denied, 445 U.S. 927 (1980). Although
a sworn written submission based on personal knowledge would be
the strongest support for such an allegation of improper placement,
paragraph (3) does not require a verified complaint. Any admissible
evidence will do. For example, if the Agency releases documents
from non-operational files which refer to other documents which
have not released, that would be evidence that the documents
yet to be released are improperly located in operational files.
This provision does not, as Mr. Westreich asserts, require a
plaintiff to prove his case conclusively before filing it, but
only requires that he have solid support for his case. :

< - -

-

Paragraph 4 provides:

(A) when a complainant alleges that requested
records were improperly withheld because of improper
exemption of operational files, the Central Intelli-
gence Agency shall meet its burden under section
552(a)(4)(B) of title 5, United States Code, by
demonstrating to the court by sworn written submission
that exempted operational files likely to contain
responsive records currently perform the functions
set forth in subsection (b) of this section; and

(B) the court may not order the Central Intelli-
gence Agency to review the content of any exempted
operational file or files in order to make the
demonstration required under subparagraph (A) of this
paragraph, unless the complainant disputes the Central
Intelligence Agency's showing with a sworn written
submission based on personal knowledge or otherwise
admissible evidence.

This paragraph establishes a procedure for dealing with
allegations that a file which has been exempted as operational
does not in fact meet the definitions for operational files.

It does not deal with the requirements for a plaintiff to support
an allegation, as does paragraph (3), but rather deals with
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the showing required by the CIA to respond to an allegation

that a file has been improperly exempted as operational. Subparagraph
(A) provides that in the first instance, the CIA does not have

to file a document-by-document description of a file in order

to demonstrate that a file is operational within the meaning of
section 701(b), but can meet its burden by filing affidavits

that files likely to contain records responsive to an FOIA

request currently fit the definition of operational. This
provision insures that the Agency cannot meet its burden by
demonstrating that the file at sometime in the past was designated
operational, as the CIA wanted, but must demonstrate on the

basis of a current review made in the context of the litigation
that the file meets the definition. Since these sworn submissions
will be submitted in support of motions for summary judgment

that a file is properly exempt, they will have to meet the
personal knowledge requirement of Rule 56(e), and there is no
basis for Mr. Westreich's assertion that the Agency is relieved

of this requirement or that the bill creates a double standard
between the Agency and plaintiffs.

Subparagraph (B) provides that after the Agency has made
its initial showing under subparagraph (A), the court can order
the Agency to perform a document-by-document review of the file
if the plaintiff controverts the Agency's initial showing through -
an affidavit. or other admissible evidence. This provision
merely codifies existing practice under the FOIA: if a plaintiff
draws a genuine issue with an agency's affidavits, courts generally
require the agency to file more specific affidavits to attempt
to resolve the issue. As noted above, courts are extremely .
reluctant to take FOIA cases beyond summary procedures and have
never done so in national security cases. Of course, as the
House Intelligence Committee Report makes clear, if the Agency
fails to carry its initial burden of proof under subparagraph
(A), the court can order a search forthwith without moving on
to the subparagraph (B) procedures.

Paragraph (5) provides: "in proceedings under paragraphs
(3) and (4) of this subsection, the parties shall not obtain
discovery pursuant to rules 26 through 36 of the Federal Rules
of Civil Procedure except that requests for admission may be
made pursuant to rules 26 and 36." As already noted, this
limits the use of discovery only with respect to issues arising
under paragraphs (3) and (4). Thus, Mr. Westreich's repeated
assertions that plaintiffs are deprived of discovery to enforce
any of the bill's provisions is a mistaken exaggeration.

The House Intelligence Committee Report states that paragraph
(5) "does not address access by the court to information" and
"does not prevent the complainant from proposing to the court
matters on which the complainant believes the court should
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itself seek information from the CIA to decide issues in the
lawsuit.” As a practical matter, detailed information concerning
the function and content of the CIA's files will itself be
classified, and therefore plaintiffs will not have access to

such information and will have to rely on the court's in camera
evaluation of the CIA's submissions. Thus, this restriction on
discovery does not deprive plaintiffs of information they can
realistically obtain.

Paragraph (6) provides: "if the court finds under this
subsection that the Central Intelligence Agency has improperly
withheld requested records because of failure to comply with
any provision on this section, the court shall order the Central
Intelligence Agency to search and review the appropriate exempted
operational file or files for the requested records and make
such records, or portions thereof, available in accordance with
the provisions of section 552 of title 5, United States Code
(Freedom of Information Act), and such order shall be the exclusive
remedy for failure to comply with this section." This provision
is intended to insure that if a court finds that the CIA has
violated any provision of H.R. 5164, the court can only order
the search and review of responsive records and the release of
records which do not fall within the FOIA's exemptions. Under
this provision, the court cannot order the CIA to reorganize
its file system, as the CIA paranoically feared might happen.
Mr. Westreich contends-that this provision prohibits a court
from imposing sanctions for the CIA's misconduct in litigation.
The House Intelligence Committee Report squarely contradicts
this assertion by stating that "[t]his provision, of course,
does not affect the court's authority under the Freedom of
Information Act to assess reasonable attorneys fees, to punish
for contempt, or to handle other, similar ancillary matters."

Paragraph (7) provides "if at any time following the filing
of a complaint pursuant to this subsection the Central Intelligence
Agency agrees to search the appropriate exempted operational
file or files for the requested records, the court shall dismiss
the claim based upon such complaint."” This provision merely
enables the CIA to moot challenges of noncompliance with H.R.
5164 by agreeing to process an FOIA request without regard to
the exemption for operational files. 1In some cases this is
likely to be an attractive alternative to litigation, and Mr.
Westreich has not objected to this paragraph.
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The amendment is as follows:

Strike ont all after the enacting clause and insert in licu thereof the
following : o

'l‘lulni this Act may be clted as the “Central Intelligence Agencs Information Act”.’

Ste. 2 ) The Nationn] Securlty Act of 1047 Is ameunded by adding at the end
eol the following new title : .

“TITLE VII—PROTECTION OF OPERATIONAL FILES OF THE CENTR
INTELLIGENCE A&ENC\' AL

"EXEMPTION OF CERTAIN OPERATIONAL FILES FEOM SEARCH, REVIEW, PUBLICATION, OR
VIBCLOSURE :

“Seec T0L (n) Operatlonal files of the Central Intelligence Agency may be
v xempled by The Dlrector of Central Intelligence from the provisions (,)f ae&lon
G2 of title 5, Unlted States Code (Freedom of Information Act) which re-
qulre pnl:lk-ullou or disclosure, or search or review in connection therewith,

“(b) For the purposes of this title, the term ‘operational flles’ meang—

“(1) files of the Directorate of Operations which document the conduct
of forelgn intelligence or counterintelligence operations or Intelligence or
seenrity lndson arrangements or information exchanges with forelgn gov-
erinments or their intelligence or security services;

" 2y lllvxbof lllnlt; Il)l;-ccl}u'ute for Sclence and Technology which document
e means Ly which foreign Intelligence or counteriuteltigence §
through i-&ci«-ullllc and technical systews; and - € ¢ collected

“(3) flles of the Oflice of Security which document lnvestigations
ducted to determine the suitability of teutial torel, .con-
r.-m:lvrlnlclllgcncu sources ; pe orelen lutelligence or

except thit lles which are the sole repository of diss
not operationnl fles, ! Y eminated lutellizeuce ace

") Notwithstauding subsection () of thiy sectlon, etempted o)
llh-slslmll continue to be subiject to search aud review for ll:xl:urm:.tell;::'g:!
cerning

"D United States cltizeus or allens lawfully udwitted for permanent
reshitence who have requested Information on themselves pursuant to the
provisions of section 652 of title 8, United Btates Code (Freedom of In-
r-rn':ulmltlun Act) or sectton 806:2a of title 6, United Hiates Code (N'rivacy Act
of 1970 ;

“2) any speciat activity the existence of which s not exempt from dls-
closure ander the provisions of section 652 of title 8, United Btates Code
(Frecdom of Information Act) ; or

“18) the specific subject matter of an Investigation by the fntelligence
committecs of the Congress, the Intelligence Overslght Board, the Degpnrb
ment of Justice, the Office of Qeneral Counsel of the Central Intelligence
Ageney, the Ofice of nspector General of the Central Intelllgence Agency,
or the Offiee of the rector of Central Intelligence for any fmproprlety. or
vialation of Jaw, Executlve order, or Presidential directive, in the conduct
of an fntelltgence activity,

“U el Flles that are not exempted under subsection (a) of this sectlon
which contaln information derived or dissemluated from exempted operational
les shall he subject to search and reviey,

p
/1

*“(2) The inclusion of information from exempted operational files in Nley
that are not exempted under subsection () of this section shall not affect the
exemption under subsection (a) of this section of the originating operatonnl B
files from search, review, publication, or disclosure.

“(3) Kecords from exempted operwtivnsl files which have been disseminnted
to and referenced in flles that are not exempted under subsection (n) of this
section and which have been returned to exempted operativnal files for sole
retention shall be subject to search and review.

“(e) The provisions of subsection (u) of this section shall not be superseded
except by a provision of law which is enacted after the date of eunctujent of.
subsection (a), and which specifically cltes amd repeals or meditles its provisions.

“(f) .Whenever suy person who has requested ageney vecords, under seetion
652 of title 5, United States Code (Freedou. of Informuation Act) alleges (hat
the Central Intelligence Agency hag improperly withheld records beennse of
fallure to comply with any provision of this sectlon, judicial review shall be
avallable under the terms set forth in section 5.:2(a) (4) (B) of title 6, United
States Code, except that—

“(1) in any cnse in which information specificnlly authorlzed under crl-
terla established by an Executive order to he kept secret in the Interest
national defense or forelgn relations is filed with, or produced for, the ¢
by the Central Intelligence Agency, such information shall be examined
parte, in camera by the court;

“(2) the court shall, to the fullest extent practicable, determine issues of
tact based on sworn written sulanissions of the parties;

“(8) when a complainant alleges that requested recorda were improperly
withheld because of improper placement solely in exempted operationnl filey,
the complainant shall support such allegation with a sworn writien submls-
sion, based upon personanl knowledge or otherwise admissible evidence ;

“(4) (A) when a complainant alleges that requested records were Improp-
erly withheld because of improper exemption of operatienal files, the Central
Intelligence Agency shall meet its burden under section 552(a)(4) (8) of
title 5, Unlted States Code, by demonstrating to the court by sworn wrllten
submission that exempted operational file likely to contain respousive rec-
ords currently perforin the functions set forth in subsection (b) of this sec-
tion; and

“(B) the court may not order the Centrnl Intelligence Agency to review
the content of any exempted operational tile or files in order to manke the
demonstration required under subparngraph (A) of this paragraph, unless
the complainant disputes the Central Intelligence Agency's showing with a
sworn written submission based on personal knowledge or otherwise ndmis-
slble evidence;

“(5) In proccedings under paragrupbs (3) and (4) of this subsection,
the parties shall not obtnin discovery pursunnt to rules 26 (hrough 3
the Federal Rules of Civil I’rocedure, except that requests for admission
be made pursuant to rules 26 and 36 ;

“{6) If the court finds under (his subsection that the Central Intelligence

- Agency has improperly withheld requested records becanse of failure to com-
ply with any provision of this section, the court shall order the Central Intel-

. ligeuce Agency to search and review the appropriate exempted operational
file or files for the requested records and make such rvecords, or portions
thereof, avallable In accordance with the provisions of section 552 of title 5,
United States Code (Freedom of Informution Act), and such order shall be
the exclusive remedy for fallure to comply with this sectlon; and

“(7) It at any thue following the filing of a compluint pursuant to this
subsection the Central Intelligence Agency agrees to search the appropriate
exempted operational fite or files for the requested records, the court shall
dismiss the claim based upon such complaint.

“DECENNIAL HEVIEW OF EXEMPTED OPERATIONAL FILES

“8kc. 702. (n) Not less than once every ten years, Ihe Director of Central
Intelligence shall review the excmptions in force under subsection (a) of
gection 701 of this Act to determine whether sueh exemptions may bhe removed
from any category of exempted operationn! files or any portion thereof.

“(b) The review required by subsection (a) of this section shall Include con-
slderatlon of the bistorical value or other public interest in the subject mutier
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Qingee s the sending exempted file remains exempted from search and
:'!‘\'iv:\\. ']'Iu-roforo,':uulor :mrn;_'rn ohs T0L(d) (1) and (2), the flow of
records and information from Ii\(-. which is exempted to u file which
is not exempted has no effect on the exempted/nonexempted status of
the Lo tiles, . . . y
Paragraph 701(d) (3) concerns the (41‘\ practice of using mar er
veferences, referved to us “dummy copies,” in the dissemination of par-
tienlarly sensitive records from operational files. In this process, the
sensitive record is tuken from the operational file to the intended tem-
poriny recipient, who reads it and returns it to the operational file fot:
exeliive storage, A marker reference (usunlly u single piece of paper
containing n brief description of the subject of the record and indi-
entine where the record is stored) is placed in the file of the temporary
recipient, 1f not for security constraints, a copy of the record would
have heen retained in the recipient’s files, but because the record is so
censitive, ondy the marker veference from which one cled locate the
vecord i maintaineil in the vecipient’s file, Paragraph 701(d) (3) is
designed to ensure that minvker refevences ave treated as if they were
in faet the records they represent, in the sense that the record would
have been subject to seavch and veview if it were located in the non-
exempted file where the marker reference is located. Asa result of this
provision, when CTA is searching a non-exempted file for records re-
sponsive to nn FOLA request and locates a mnrker reference which
cubstitutes for a record in an exempted operational file which may be
responsive, the CIA must retrieve the record from the exempted oper-
ational file and process it in vesponse to the FOIA request. )

The markoet reference practice is of particular importance given its
ner in some eircumstances in the Executive Registry of the CIA, which
serves the Direetor of Central Intelligence, the Deputy Director of Cen-
tral Intelligence and the CIA Executive Director. Under H.R. 5164
all vecords contnined in the Executive Registry, and all records refer-
cnewd in the Fxecutive Registry by marker references, will remain
subject to FOTA search and review requirements.

Subscction 701(c) : Construction against implied repealer or modi-
firation S ) )

Sulwection 701(e) provides that subsection 701(a), which grants
authority to exempt operational files (as defined ini the bill) from the
FOI\ process, can be superseded only by n subsequent statute which
specifienlly cites and repeals or modifies it. Althongh no Congress
and President can ennet a statute which a subsequent Congress and
Pre<ident cannot. repeal or modify by another statute, subsection 701
(+) makes clear that, absent a clear, expressstatutory statement, ve oal
or menlification of subsection 701 (a) shall not be inferred from a subse-
quent statute:

Subseetion 701 (f) : Judicial review _

Subsection 701(f) provides for a de nove substantive standard of
judicinl review of CTA compliance with section 701 within a precisely
defined proeedural framework, ensuring both protection for sensitive
C1.A information antl effective judicial review, The Cmnmltteo con-
elnles with respeet to CTA action under ILR. 5164. as did the Congress
in enacting the FOTA in 1968 and amending it in 1974 with respect to

o1l cvoentive aoencies. thnt de #evo iudicial review is essential to en-,

sure effective CIA implementation of the Freedom of Information Act
and to maintain public confidence in the implementation of the Act.
Subsection 701(f) ensures effective judicial review by providing that
allegations that CIA has improperly withhekl records becanse of
failure to comply witl: section 701 shall be reviewed in accordance with
subparagraph 552(&)X1) (B) of title 5, which is the judicial review
provisions of the FOIA providing for dec novo review, subject to seven

procedural exceptions set forth in subsection 701 (f). Thus, by.virtueof .

subsection 701 ({), CIA action to implement section 701 will be subject
to judicial review in the same manner as CLA action to judicial re-
view currently, except to the extent that parngraphs 701(f) (1)
through (7) provide specific procedural rules. Matters not addressed
by paragruphs 701(f) %1) through (7) will continue to be decided in
accordance with subparagraph 552(a) (4) (I3) of title 3 and case law
thereunder which the courts have developed and may in the fyture
develop in light of reason and cxperience. Nothing in H.R. 5‘511
any way affects the law of evidence. .

Paragraph 701(f) (1) provides that classified information filed
with, or produced for, the courts by the Central Intelligence Agency
shall be examined ex parte, in camera by the court. The requirement
that only the judge, and not the complainant, the complainant’s coun-
sel, or conrt personnel, may see the classified information is generally
consistent with curvent practice under the FOIA. ITowever, because
issues arising under FL.R. 5164 will be considered in the context of
CIA’s most sensilive operational files, the Committee believed it ap-
propriate to provide expressly in statute that classified information
Involved in judicial review of CIA action'under H.R. 5164 is for the
judge’s eyes only. Of course, in some FOTA cases CTA submissions
may not be classified.

Paragraph 701(f) (2) provides that the courts shall, to the fullest
extent practicable, determine issucs of fact based on the sworn writ-
ten submissions of the parties, when dealing with issues arising from
CIA implementation of section 701. This provision also is generally
consistent with current practice under the Freedom of Information
Act in handling national security-related issues. However, beca S-
sues arising under section 701 will be considered in the conteX of
CIA’s most sensitive operational files, the Committee believed it im-
portant to make this rule explicit in statute,

While the Committee Lelieves that a review of the sworn written
submissions of the parties will generally be suflicient to enable a court
to determine whether the CIA has improperly withheld records, cases
will arise in which a court will ind it impracticable to decide such
issues based on sworn written submissions. Paragraph 701(f) (2) does
not place obstacles in the path of the court in obtaining information
it needs to decide these issues. Thus, when necessary to decision, the

court may go beyond sworn written submission to require the Agency’

to produce additional information, such as live testimony, or the court,
may examine the contents of operntionnl files. As an example, if the
propriety of the exemption of an operational file is properly drawn
nto question under paragraph 701(f) (4), and the court concludes
after considering the various sworn written submissions of the parties
that it is necessary to decision that the court examine the confenis of
the operatianal file. the court ma so. In suel ?
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the court’s examination woukl be coextensive with what is necessnry
to the decision of the issne; it would not necessarily be limited to
examination of the records requested by the FOL requester, although
it way be if the court concludes that examination of those records is
all that i necessary to deciston. i

Parngraph T01(f) (8) provides that when alleging that requested

records” were improperly withheld because of improper placement
solely in exempted operational files, the complainant shall support
such alfegation with a sworn written submission based upon personal
knowledge or otherwise admissible evidence. ‘The “personal knowledge
or otherwise admissible evidence” basis for the sworn written submis-
sion is similar Lo that required for submissions under Rule 56(e) of
the Federal Rules of Civil Procedure. A complainant making an
alegation of improper placement of a record argues that if the records
requested were properly filed where they should be filed, they would
be owtside exempted operational files and would therefore be subjeot
to the scarch, review and disclosure requirements of the FOLA. Deter-
mining the truth of such an allegation for purposes of defending in
litigntion may in practice require the C1A to search exempted opera-
tional liles to see if responsive records are located there and to deter-
mine whether they are properly or improperly filed there. Since one
of the basie purposes of 111, 5164 is to remove from the CIA precisely
this buvden of searching exempted operational files, the Committeo
believed that the CLA should not be forced by a mere allegation of
inproper filing into a position of having to search exempted opera-
tional tiles to defend a lawsuit. Accordingly, a complainant alleging
that veyuested records were impropery withheld beenuse of improper
placement of records solely in exempted operational files must sup-
port snch an allegation with a sworn written submisston, based upon
personal knowledge or otherwise admissible evidence. When such an
allegation of improper placement of records is supported by such o
sulnni=sion bused upon personal knowledge or otherwise adinissible
evidence, the CLA must answer and defend aguinst the allegation. In
responding to the complainant’s submission, the CIA may, of course,
elllenge its factual basis,

Pavageaph 701(f) (4) provides for determination of an allegation
by u complainant that CIA improperly withheld requested records
because of improper exemption of operational files. Under subpara-
graph 701 (f) (4) (A), when such an allegation is made the CIA must
meel its burden to sustain its action by demonstrating to the court’s
satisfaction by sworn written submission that the exempted opera-
tional files likely to contain responsive records currently %:crform the
functions set forth in subsection 701(b), which defines “operational
fliles™ by funetion. Subparagraph 701(f) (4) (1) makes clear that if
the complainant therveafter files a sworn written submission genuinely
disputing the ClA’s submission concerning the functions of the files,
the court may in its diseretion order the CIA to review the contents of
operational files in connection with determination of the issue of -
proper exemption of the operational files. Of course, if the CTA fails
to sustain its burden te demonstrate the propricty of the exeinptions
of the files in issue due to the insufliciency of its sworn written sub-
mis= s il any other submitted information, the court will, under
paragvaph 701(1) (6), order the GIA to search such files for respon-

Approved For Release 2008/12/08 : CIA-RDP89B00236R000200220013-4

- tion with proceedin

sive records, and the reference in subparagraph 701(f) (4) (B) to a
complainant’s submission would be inapplicabie, By virtue of subsec-
tion 701(f) (4), the C1A will not be forced into the position of search-
Ing and reviewing the contents of operational files to defend the
lawsuit by a mere allegation of improper exemption of the files, whi¢h
would be inconsistent with one of theiusic purposes of the bill, which
is to relieve the CIA of an undue burden of searching and reviewing
operational files. The Committee notes that subparagraph 701
(f) (4)§B) does not diminish the court’s authority to review the con--
tents of operational files likely to contain responsive records, if the
written submissions are inadequate and such a review is necessary to
decide the issuc presented, as described above in the explanation of .
paragraph 701(f) (2). : ’ ’

Paragraph 701(f) (5) restricts discovery by the parties in connec-

s to determining allegations of improper lpae-
ment of records solely in operational files or of improper exem[,
of operational files. The }Jrovision prohibits_discovery, except for
re?}xests for admission, related to these two issucs. The Comimittee
believed it important to prohibit discovery by a complsinant with
respect, to these issues because they involve the most sensitive of CI1A
operational files and because of the potential damage which could
ensue from CIA errors in responding to discovery requests concerning
these files. Since tho Committee believed it necessary to prohibit dis-
covery by a complainant from the CIA, the Cohunittee imposed a
reciprocal prohibition on discovery by the CIA from a complainant
as a matter of fundamental fairness. The provision permits requests
for admission, unlike other discovery devices such as depositions or
Interrogatories, because use of requests for admission presents little
risk of compromise of secrets. The specific provision concerning the
issue of discovery in the context of the issues of improper placement
of records and improper exemption of files is not intenged to carry a
negative implication that discovery on other issues is to be citKer
especially encouraged or discouraged in any manner by this subsec-
tion. The question of discovery with respect to other issues shall cga-
tinue to be governed by the practices developed by the courts m‘
the lfudlcml review provision of the Freedom of Information Act
(6 U.S.C. 552(n) (4) (B) ). The Committee emphasizes that paragraph
701(£) (5) addresses discovery by the parties in accordance with ts)le
Federal Rules of Civil Procedure; this provision does not address
access by the court to information. Furthermore, the provision does
not prevent the complainant from propesing to the court matters on
which the comé)lnmunt believes the court should itself seek informa-
tion from the CIA to decide issues in the lawsuit.

Paragraph 701 (b) (6) _provides the exclusive remedy for CIA fail-
ure to comply with section 701. If the court finds that the CIA has
improperly withheld requested records because of failure to comply
with any provision of section 701, the court shall order the CIA to
search and review the nppropriated exempted operational file or files
for the requested records and to release the records, or portions thereof.
which do not fall within any of the FOTA exemptions contained in
subsection 552(b) of title 5, United States Code. Such an order is the
exclusive remedy for CIA failure to comply with section 701. This
provision, of course. does not affect the court’c o PEYS e
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Freedom of Information Act to assess reasonuble attorney fees, to
punish for contempt, or to hundle other, similar ancillary matters.
Paragraph 701(b) (7) provides that, if the C1A agrees at any time
alter the Hling of & complaint alleging C1A fuilure to comply with
section 701 to search the appropriate exempted operational files for
the requested records and process the records under the FOIA, the
cowrt shall dismiss claims based upon failure to comply with section
701, ‘T'hus, by agrecing to process an FOIA request for records with-
out. regard to the exemption of operational files, the CIA can obtain
dismiz=al of claims challenging its compliance with section 701,

Seetion 702 : Decennial Review of Exempted Operational Files

Sectivn 702 provides for a periodic review of the exemptions of
operational liles to determine whether the exemptions may be removed
with respecet to such files or significant portions thereof. .

Subscction T02(a) requires the Director of Central Intelligence to
review the exemptions of operational files in force under subsection
TUL(n) at least once every ten years to determine whether such exemp-
tions may be removed from exempted files or any portion thereof.
‘The phrase “ov any portion thereof” provides for potential removal
of excmptions from an individual collection of records which forms

a portion of an exempted operational file, The phrase contemplates, -

for exnmple, potential removal of an exemption with respect to a col-
lection of records concerning a specific intelligence operation, cven
thongh the collection is contained in a larger exempted operational file
which continues to merit exemption. The phrase does not require the
review and potential removal of exemption with respect to individual
recorids contained in exempted operational files. Those files, or por-
tions thereof, with respect to which exemptions are removed, become
subject once again to the search, review, and disclosure requirements
of the I'OTA. . .

Subsection 702(b) requires that, in conducting the review of exemp-
tions mandated by subsection 702(a), the Director of Central Intelli-
gence shall consider the historical value or other public interest in the
subjeet matter of the particular files or portions thereof and the poten-
tinl for declassifying n significant part of the information contained
therein. In applying the historical value criterion, the Director of Cen-
tral TnteHigenee shonld consult with, and take into account, the recom-
mendations of the historical staff of the Departments of State and
Defense, the Avchivist of the United States, and appropriate histor-
inns from the private sector. Tn applying the public interest criterion,
the Dircetor of Central Intelligence should consider the contribntion
materials would make to an understanding of intelligence, foreign
policy. and international developments and should consider interest
i specifie tapies expressed by the journalistic and acndemic profes-
sions. In applying the potential-for-declassification criterion, the Di-
yeetor of Central Tntelligence shonld consider factors such ns the
sensitivity of aperations. the possibility of damaging foreign relations
or jeopardizing intelligenco sources and methods, and the passage of
time.

Snhjection 702(e) provides for limited‘ judicial re\'iew.nf CTA com-
plinnee with section 702. Since this review does not narise inder the
judicial review section of the FOJA, subsection 702(¢) provides a sep-

£
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arate grant of subject matter jurisdiction to the U.S. district courts
and provides an independent venue provision. A complainant may ob-
tamn judicial review upon ullegution that the CIA has 1mproperly with-
held records Lecause of failure to comply with section 702, 1lowever,
unlike allegutions in a complaint of improper withholding for failure
to comply with section 701, which will be reviewed under the judicial
review provision of the FOIA (5 U.S.C. 552) and the procedures
provided in section 701 (f), the allegation of improper withholding of
records for noncompliance with scction 702 will be reviewed in accord-
ance with the more limited judicial review provision contained in sub--
section 702(c). The court’s review of CIA complinnee with section 702
is limited to determining whether the review of exemptions of opera-
tional files required by subsection 702(a) has been conducted within .
the time period prescribed by that section and whether the criteria set
forth in subsection 702(b) were in fact considercd in the review of
exemptions.

Should the court find that the review required by subsection 70!
has not been conducted or that the criteria set forth in subsection
702(b) were not considered in the review, the court may, as appropri-
ate, order the CIA : (1) tosearch and review the a propr;nte exempted
operational file or files for the requested records and to release the
records, or portions thereof, which do not fall within any of the
FOIA exemptions; (2) to conduct the review required by snbsection
7102(a) ; or (3) to consider the criteria set forth ip subsection 702(b)
when conduclm% the review of uppro])rinte exempted (»&k\.mtionnl files

{t

for the requeste records. These are the exclusive remedies for failure
to comply with section 702. :

SECTION 3 OF ILR. 6164: REPORT TO CONGRESS

Section 3 of the bill requires the Director of Central Intelligence to
report by June 1, 1985 to the intelligence committees of the Congress
on the feasibility of conducting systematic review for declassification
and release of Central Intelligence Agency information of historical
value, In preimrmg this report, the Director shall consult with ghe
Archivist of the United States, the Librarian of Congress, and a[‘
printe historians selected by the Archivist of the United States.

The Committee expeets the Divectors report to explore the full range
of ideas which can contribute to the objective of making available CIA
lglformnho!\ of historical value on the dip'omatic, military, and intel-
ligence activitics of the United States without risking damage to the
security or foreign policy of the Nation. The Commitice considers the
Foreign Relations of the United States series published by the De-
partment of State to be an excellent exnmple nf]a project which con-
tributes to this objective. Becanse of the especially sensitive nature of
the worl of the CIA, this type of large-seale chronological disclosure
of CIA information of historical value may not be possible. However,
the Committee expects the report of the Director of Central Intelli-
gence to explore this possibility on some appropriate seale, along with
egplormg other ideas which can contribute to the objective sct forth
above,

Section 3 is intended to require the Director of Contral Tntellieence
to study the feasibility of a declassification program which would sup-
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Center for National Security Studies

MEmURANDUM®M B September 12, 1984
TO: Mort Halperin and Ira Glasser
FROM: Allan Adler

RE: Memorandum By James H. Lesar Regarding H.R. 5164

This memorandum responds to statements made by James Lesar in his
September 6, 1984 memorandum regarding H.R.5164. Insofar as Mr.
Lesar's memorandum addresses the provisions in H.R.5164 that
specifically concern judicial review, reference should be made to
Mark Lynch's September 7, 1984 memorandum in response to similar
statements in memoranda by Meir Westreich. Mr. Lesar's other
salient statements regarding H.R.5164 are addressed as follows: -

Mr. Lesar: "Because H.R.5164 neither limits how long the CIA
may impcse secrecy cn its 'operational'-files nor guards against
their destruction, scholars may never b allowed access to many
of the most important materials documenting CIA activities."

Response: H.R.5164 concerns whether the CIA must search and
review certain "operational” files, not whether the agency must
permit public access to materials within them. The CIA already.
has the authority to "impose secrecy" on its "operational" files
because most of the materials within them invariably fall within
FOIA exemptions that authorize the agency to withhold classified
information and information about intelligence sources and
methods. Neither Executive Order 12356 =-- which is the basis ror
classification resulting in withholding pursuant to exemption 1
—— nor section 102(d)(3) of the National Security Act of 1947, 50
U.S.C. Sec.403(d) (3) -- which is the basis for invoking exemption
3 to prevent unauthorized disclosure of intelligence sources and
methods -- prescribes limits on how long such materials can be
kept secret. Indeed, regarding duration of classification,
Section 1.4 (a) of the Executive Order simply states that
"[i]nformation shall be classified as long as required by
national security considerations." While it is therefore true
that "scholars may never be allowed access" to such materials,
this would not be attributable to H.R.5164 because its provisions
do not create any additional authority to deny access.
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With respect to destruction of files, the CIA, like other federal
agencies, is already required to comply with provisions in
Chapters 31 and 33 of Title 44 regarding records management and
disposal. Failure to comply with these laws in connection with
-destruction of its records led to the FBI being enjoined from
further destruction pending court approval of a program meeting
the statutory reguirements. American Friends

Committee v. Webster, 485 F.Supp. 222 (D.D.C. 1980). Moreover,
it seems unlikely that the CIA would need to destroy records in
order to deny public access to them; they have been exceedingly
successful in utilizing the w1thhold1ng authority presently
available to them by law.

Mr. Lesar: "H.R.5164 may set a precedent that will allow
still other agencies to obtain similar exemptions from the
Freedom of Information Act."

Response: It is highly improbable that H.R.5164 would become

a model ror similar legislation to provide FOIA "relief" for any
other federal agency, primarily because it is so specifically
tailored to the administrative problems arising from the CIA's
compartmented filing system. In an exchange with Rep. Kleczka
during the House Government Operations subcommittee hearing on
H.R.5164 in May, the Deputy Director of the CIA's Office of
Legislative Liasion explained that the CIA had discussed FOIA
problems with other-intelligence agencies and "found, after
extensive discussion, examination of fheir system, that their
problems were different and although they certainly do have
problems with the FOIA, it was not fixable in the way we do it
here." CIA Information Act: Hearing on H.R.5164 Before A
Subcommittee of the House Committee on Government Operations,
98th Cong., 2d Sess. 33-34 (1984).

Moreover, the CIA itself told the Senate Intelligence Committee
that there was no "hidden agenda™ for other intelligence agencies
to seek further FOIA "relief" following enactment of the CIA
legislation. This was reflected in the committee report in the
"Additional Views of Senators Durenberger, Huddleston, Inouye,
and Leahy" -- the four senators who successfully fought for
committee amendments to protect the public's right of access in
the context of this legislation:

"As important as the bill, the report, and related
assurances and commitments is the prospect that
passage of the Intelligence Information Act will
make it unnecessary for the Congress to consider
further requests for broader exemptions from the
FOIA for intelligence records. Deputy Director of
Central Intelligence John N. McMahon testified at
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the hearings on S.1324 that proposals for broader
intelligence exemptions from the FOIA 'would not

be sanctioned' by the Administration. The Committee
report cites the Chairman's communication with the
President in which the President indicated his
support for the approach taken in S.1324. Thus, we
do not envision a need for further legislation in
this area for the foreseeable future." S.Rpt. 98-
305, p.40.

Agencies, such as the FBI, which have long sought FOIA "relief"
from Congress will undoubtedly continue to do so regardless of
the fate of H.R.5164. Whether Congress will be disposed to
provide requested "relief" will depend upon the merits of the
request, not upon any "precedent" purportedly set by action on
H.R.5164.

Mr. Lesar: "H.R.5164 has sped through Congress on greased
skids... Scant public attention has been given the bill, perhaps
in part due to an assumption that the ACLU's position fully and
adequately represents the interest of all segments of the
public."

Response: There is nothing out of the ordinary with respect

to the legislative progress of H.R.5164. Its predecessor in
concept, S.1324, was. the subject of two days of hearings in June
1983 before the Senate Intelligence Committee. S.1324, An
Amendment to the National sgguxisy Act of 1947: Hearings Before

the Senate Select Committee on Intelligence, 98th Cong., 1lst
Sess. (1983). With substantial modifications, the Committee

approved the bill in October 1983 and filed a detailed report
(H.Rpt. 98-305) explaining its intent. §S.1324 was passed by
voice vote 1n the Senate on November 17, 1983. 'In February of
this year, the House Intelligence Committee held a hearing to
consider similar legislation which had been introduced in June
1983. Legislation to Modify the Application of the Freedom of
Information Act to the Central Intelligence Agency: Hearing
Before the Subcomm. on Legislation of the House Permanent Select
Committee on In;glllggngg, 98th Cong., 2d Sess. (1984).

Following extensive modifications, the Committee approved
H.R.5164 as a clean bill in April of this year and filed an
explanatory report (H.Rpt. 98-726, Part 1) in May. The House
Government Operations Subcommittee on Government Information,

Justice and Agriculture -- which had joint jurisdiction over
H.R.5164 with the Intelligence Commxttee -- held a hearing on the
bill on May 10. (See CIA Information Act: Hearing,

supra). With turther amendment, H.R. 5164 was subsegquently
approved py the full House Government Operations Committee, which

filed its report (H.Rpt. 98-726, Part 2) last week.
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Numerous-interested parties in addition to the ACLU and the CIA
made their views known during the course of this legislative
process. If, as Mr. Lesar asserts, some parties assumed that the
ACLU's position represented the interests of all segments of the
public, this was an unfortunate assumption which was neither
fostered nor desired by the ACLU. ACLU legislative staff in
Washington both sought and accepted any available opportunity to
discuss the legislation with interested parties, particularly
those who expressed criticism of our public statements on the
bill. Indeed, ACLU legislative staff met in January of this year
with Mr. Lesar and one of his clients in an FOIA/CIA suit to
discuss upcoming consideration of the legislation by the House
committees.

Several articles tracking the progress of the leglslation and the
accompanying debate appeared in The New York Times,

The Ha_h;ng;gn Post, and other major papers. Indeed, a

running debate over the merits of the legislation as viewed by
the ACLU and others played across the pages of several issues of
The Nation magazine. In addition, meetings were held in New

York and Washington to permit representatives of various
organizations to discuss the legislation with ACLU staff.
Documents previously released by the CIA under the FOIA were
solicited by the ACLU to determine what impact the proposed
legislation would have on the same materials.

In short, it is dlfflcult to understand what more Mr. Lesar would
have wanted done to encourage public &Etention regarding
H.R.5164.

Mr. Lesar: "Each of [the CIA components containing
"operational tiles"] is known to have engaged in illegal and
reprehensible activities."”

Response: This, of course, is well-known to the ACLU, which

has litigated many of the FOIA cases that revealed the details of
such activities. However, past illegal conduct by the CIA is not
an argument against enactment of H.R.5164; rather, it is an
argument in support of the ACLU's successful effort to insure
judicial review and Congressional oversight with respect to the
CIA's actions and commitments regarding its FOIA processing if
H.R.5164 is enacted.

Moreover, H.R.5164 would not facilitate any effort on the part of
the CIA to hide records which document illegal activities
because, as the report of the House Intelligence Committee
explains, paragraph 701(c) (3) of the bill "ensures that
operational tiles will remain subject to FOIA search and review
requirements for information concerning the specific subject
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matter of an investigation for any impropriety or illegality in
the conduct of an intelligence activity. Thus, such information
will remain fully subject to FOIA search, review, and disclosure
requirements in the same manner as if subsection 701(a)
[exempting certain files from search and review] were never
enacted. H.Rpt. 98-726, Part 1, p.28.

The committee report explains that allegations of impropriety or
illegality in the conduct of an intelligence activity "may
originate either inside or outside" the CIA; allegations which
arise inside the CIA "are never dismissed without some recorded
inquiry." Allegations made by persons outside the Agency "will be
deemed frivolous and closed without any investigation only where
the writer has sent previous letters and the allegation is
preposterous on its face; if CIA's records reflect that the
Agency has had contact with the individual making the allegation
and the individual is not a prior correspondent of known
frivolity, the allegation is never determined to be frivolous."
Id. at 28-29.

Mr. Lesar: With regard to the "investigation" exception to

the operational tiles exemption, i.e., paragraph 701(c) (3),
"[t]here is no mention of Presidential commissions, and as it
pertains to Congress, the list is restricted to 'the intelligence
committees of Congress' only. The investigations of the
Rocketeller Commission and the House Select Committee on
Assassinations do not come within the “Purview of this exception.
Nor would the investigation of the Patman Committee into the
laundering of funds in the Watergate scandal be included."”

Response: The absence of specific mention of the

investigative bodies cited by Mr. Lesar does not present serious
problems because these bodies, like any other person inside or
outside of the CIA, can trigger an investigation by one of the
listed investigative bodies and thereby still make operational
files concerning the specific subject matter of such
investigation undergo full search and review pursuant to an FOIA
request. See H.Rpt. 98-726, Part 1, p.28-31. Whether such
investigations turn out to be "cover-up type inquiries" as
suggested by Mr. Lesar will not affect the CIA's obligation to
search .or documents which concern the specific subject matter of
an investigation, no matter how shoddy the investigation may be.

Mr. Lesar: Problems with the meaning of "specific subject
matter of an investigation", "impropriety", and "intelligence
activity".
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Response: These terms and phrases are explained in detail in

the report of the House Intelligence Committee cited immediately
above, Mr., Lesar offers no valid illustration in support of his
contention that the report language is inadequate. Moreover, any
dispute over interpretations can be pursued in court where agency
actions will remain subject to de povo judicial review

in accordance with current FOIA law. See H.Rpt. 98-726, Part 1,
p.33 ("Matters not addressed by {[the bill's seven procedural
exceptions to de novo review] will continue to be

decided 1in accordance with subparagraph 552 (a) (4) (B) of title 5
and case law thereunder which the courts have developed and may
in the tuture develop in light of reason and experience.")

Mr. Lesar: With respect to Section 701(c) (3), "this proviso

fails to provide historians, journalists and scholars with access
to operational files which do not involve illegality or
impropriety, but which nonetheless document activities of
interest to the public.”

Response: True, but they do not obtain such access under

current law. As Mr. Lesar himself notes, the "balancing test" of
President Carter's Executive Order 12065 is no longer available

and was unavailing even when it was law. See Afshar v. :

Department of State, 702 F.2d4 1125 (D.C.Cir. 1983). Still, as
noted in both House committee reports, H.R.5164 will not affect

the CIA's obligation. to search and review (1) all intelligence
disseminations, including raw intellidence reports direct from
the field; (2) all matters of policy formulated at Agency
executive levels, even operational policy:; (3) information
concerning those covert actions the existence of which is no
longer classified; (4) information concerning U.S. citizens and
permanent resident aliens requested by such individuals about
themselves; and, (5) information concerning any Agency
intelligence activity that was improper or illegal or that was
the subject of an investigation for alleged illegality or
impropriety.

Mr. Lesar: "Review Every Ten Years, Release Never... any

public benefit to be gained from [Section 702 on Decennial Review
of Exempted Operational Files"] depends on a profound change in
the CIA's own attitudes and practices..."

Response: H.R.5164 does nothing to diminish the historical
value review that is required pursuant to Title 44, nor does it
weaken the declassification review available pursuant to
Executive Order 12356. Insofar as CIA will perform its
responsibilities to scholars and historians, only dedicated
Congressional oversight can make a true difference. Commitment
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toward that goal is repeated throughout the legislative history
of H.R.5164. It will be up to the press and the public to see
that Congress lives up to its promise of oversight.

Mr. Lesar: "Recent events do not suggest that the CIA is
worthy or the trust H.R.5164 exudes."

Response: Again, H.R.5164 does not depend upon trusting the
CIA; this 1s precisely why the ACLU insisted upon judicial review
and Congressional oversight to make H.R. 5164 work.

Mr. Lesar: Is CIA Backlog Self-Created?

Response: It is true, as Mr. Lesar notes, that the CIA has

often employed an "arsenal of obstructionist tactics to delay and
impede access to information." Nevertheless, the congressional
committees that considered this legislation examined the CIA's
filing and FOIA processing systems and found the CIA's
explanation of its backlog credible, as have most of the courts.

Mr. Lesar: Will H.R.5164 result in a loss of meaningful
information?

Response: Mr. Lesar's suggestion that "fundamental issues
regarding the exemption claims [CIA] ptimarily relies upon have
yet to be definitively resolved" is wholly untenable. A review of
decisions by the U.S. Court of Appeals for the D.C. Circuit
indicates that the parameters of CIA authority to withhold
intormation requested under the FOIA are well-established indeed.
See, e.9., Miller v. Casey, 730 F.2d 773 (D.C.Cir.
1984), Gardels v. CIA, 689 F.2d 1100 (D.C.Cir. 1982);

Military Audit Project v. Casey, 656 F.2d 724 (D.C.Cir.
1981); Allen v. CIA, 636 F.2d 1287 (D.C.Cir. 1980);
Halperin v. CIA, 629 F.2d 144 (D.C.Cir. 1980); Ray ¥v.
Turner, 587 F.2d 1187 (D.C.Cir. 1978).

Moreover, the notion that the federal courts are soon to favor
. POIA requesters with narrow interpretations of the exemptions
relied upon by the CIA makes no sense in light of Mr. Lesar's
statement that "[t]o anyone familiar with the CIA's Freedom of
Information Act track record and the timidity of federal judges
confronted with the task of evaluating claims that disclosure
will jeopardize national security, it is virtually certain that
[the judicial review provisions of H.R.5164] will ultimately
prove to be meaningless." Indeed, a chronological review of the
decisions of the U.S. Court of Appeals for the D.C. Circuit cited
above 1ndicates that a clear trend toward greater, rather than
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lesser, judicial deference toward CIA claims continues to this
day and will probably expand-under President Reagan's
conservative judicial appointees. Only the active and willing
involvement of Congress in performing oversight of the CIA's FOIA
operations, pursuant to a thorough understanding of those
operations, offers hope of improved response to FOIA requesters.
This has been made possible for the first time by process leading
to enactment of H.R.5164.

Finally, with reference to David Sobel's example of information
lost in the context of Vaughn indices, it would be disingenuous
to insist that this was not a rare exception to the typical FOIA
requester's experience with "boilerplate"™ CIA indices that are
virtually indistinguishable on a case-to-case basis. Conceding
that cases like Sobel's can arise, we nevertheless believe that
improved processing of FOIA requests, together with the
commitment for informed Congressional oversight, is much more
important than marginal scraps of information produced as a
byproduct of litigation over such requests.

Mr. Lesar: "The failure to include a provision for
attorney's fees [in H.R.5164] is simply astounding... Without an
attorney's fees provision, this bill is unenforceable."

Response: An attorney fees provision was not included in
H.R.5164 for the simple reason that the attorney fees provision
in the FOIA, Section 552(a)(4)(E), is fully applicable to actions
involving the provisions of H.R.5164.XThe report of the House
. Intelligence Committee makes clear that paragraph 701(f) (6),
providing that a court order to search and review exempted
operational files shall be the exclusive remedy for CIA failure
to comply with the main provisions of H.R.5164, "of course, does
not affect the court's authority under the Freedom of Information
Act to assess reasonable attorney fees, to punish for contempt,
or to handle other, similar ancillary matters." H.Rpt. 98-726,
Part 1, p.35-36.
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That this Act may.be cited as the "Céntral Intelligence
Agency Information Act'',

SEC. 2. (a) The National Security Act of‘194f is amended‘
by adding at the end thereof the following new title:
"'TITLE VII--PROTECTION OF OPERATIONAL FILES OF THE CENTRAL

| INTELLIGENCE AGENCY
''EXEMPTION OF CERTAIN OPERATIONAL FILES FROM SEARCH,
REV!EW, PUBLICATION, OR DISCLOSURE

'"'SEC. 701. (a) Operational files of the Central
Intelligence Agency may be éxempfed by the Director of
Central Intelligence from the provisions of section 552 of
title 5, United States Code (Freedom of Information Act),
which require publication dr disclosure, or search or review
in connection therewith.

''"(b) For the purposes of this title the term
'operational filés' means- -

''(1) files of the Directorate of Operations which
document the conduct of foreign intelligence or
counterintelligence operations or intelligence or
secufity liaison arrangements or information exchanges
with foreign governments or their intelligence or
security serviges;

'1'(2) files of the Directorate for Science and
Technology which document the‘means’by which foreign

intelligenée or counterintelligence is collected through
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scientific and technical systems; and
''(3) files of the Office of Security which document
investigations conducted to determine the suitability of

potential foreign intelligence or counterintelligence

sources;

except that files which are the sole repository of

disseminated intelligence are not operational files.

' (c) NotWithstanding subsection (a) of this section,

exempted operational files shall continue to be subject to

searckh and review for information concerning--

'*'*(1) United States citizens or aliens lawfully
admitted for permanent residence who have requested
information on themselves pursuant to the provisions of
section 552 of title 5, United States Code (Freedom of
Information Act), or section 552a of title 5, United
States Code (Privacy Act of 1974);

''(2) any special activity the existence of which is
not exempt from disclosure under the provisions of
section 552 of title 5, United States Code (Freedom of
Inforﬁation Act); or

'*(3) the specific subject matter of an
investigation by the infelligence cqmmittees of the
Congress, the Intelligence Oversight Board, the
Department of Justice, the Office of General Counsel of

the Central Intelligence Agency, the Office of Inspector
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General of the Central Intelligenée Agency, or the

Office of the Director of Central Intelligence for any

impropriety, or violation of law, Executive order, or

Presidential directive, in the conduct of an

intelligence activity.

''*(d)(1) Files that are not exempted under subsection
(a) of this section which contain information derived or

disseminated from exempted operational files shall be

W 00 N o U»n &~ W NN -

subject to search and review.

‘10 '*(2) The inclusion of information from exempted

11 operational files in files that are not exempted under

12 subsection (a) of this section shall not affect the

13 exemption under subsection‘(a) of this section of the

14 originating bperational files from search, review,

15 publication, or disclosure.

16 ''(3) Records from exempted operational files which have
17  been disseminated to and referenced in files that are not

18 exempted under subseqtion (a) of this section andiwhich have
19 been returned to exempted operational files for sole

20 retentiog shall be subject to search and review.

21 '**(e) The provisions of_éubsection (a) of this section
22 shall not be superseded'excépt by a provision of law which
23 is enacted after the date of enactment of subsection (a),

24 and which specifically cites and repealé or modifies its

- 25, provisions.
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1 ''(f) Whenever any person who has requested agency
2 records under section 552 of title S, United States Code ’
3 (Freedom of Information Act), alleges that the Cenﬁral
4 1Intelligence Agency has improperly withheld records because
5 of failure to comply with any provision of this section,
6 judicial review shall be available under the terms set forth
7 in section 552(a)(4)(B) of title 5, United States Code,
8 except that--
9 ''"(1) in any case in which information specifically
10 authorized under criteria established by an Executive
11 order to be kept secret in the intereét of national
12 defense or foreign relations is filed with, or produced
13 for, the court by the Céntral Intelligence Agency, such
14 information shall be examined ex parte, in camera by the
15 court;
16 ''(2) the court shall, to the fullest extent
17 practicable, determine issues of fact based on sworn
18 written submissions of the parties;
19 ''(3) when a‘complainant alleges that requested
20 recoras were improperly withheld because of improper
21 placement solely in exempted operational files, the
22 complainant shall suppoft such allegation with a sworn
23 written submission, based upon personal knowledge or
24 otherwise admissible evidence;

25
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records were improperly withheld Secause of improper
exemption of operational files, the Central Intelligence
Agency shall meef its burden under section 552(a)(4)(B)
of title 5, United States Code, by demonstrating to the
court by sworn written submission that exempted
operational files likely to contain responsive records
currently perform the functions set forth in subsection
(b) of this section; and

"1 (B) the court may not order the Central
Intelligence Agency to review the content of any
exempted operational file or files in order to make the
demonstration required under subparagraph (A) of this
paragraph, unless the’cémplainant disputes the Central
Intelligénce'Agency's showing with a sworn written
submission based on personal knowledge or otherwise
admissible evidence;

'*(5) in proceedings under paragraphs (3) and (4) of
this subsection, the parties shall not obtain discovery
pursuant to rules 26 through 36 of the Federal Rules of
Civil Procedure, except that requests for admission may
be made pursuant to rules 26 and 36;

'"(6) if the court finds under this subsection that

‘the Central Intelligence Agency has improperly withheld

requested records because of failure to comply with any

provision of this section, the court shall order the
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1 Central Intelligence Agency to search and review the
2 appropriate exempted operational file or files for the
3 requested records and make such records, or portions
4 thereof, available in accordance with the provisions of
5 section 552 of title 5, United States Code (Freedom of
6 Information Act), and such order shall be the exclusive
7 remedy for failure to comply with this section; and
8 "(7).if at any time following the filing of a
9 complaint pursuant to this subsection the Central
10 Intelligence Agency agrees to search the appropriate
11 exempted operational file or files for the requested
12 records, the court shall dismiss the claim based upon
13 such complaint. |
14 . ! 'DECENN AL REVIEW OF EXEMPTED OPERATIONAL FILES
15 "'SEC. 702. (a) Not less than once every ten years, the

16 Director of Central Intelligence shall review the exemptions
17 in force under subsection (a) of section 701 of this Act to
18 determine whether such exemptions may be removed from any

19 cétegory of exempted operational files or any portion

20 thereof.

21 '*(b) The review ?equired by subsection (a) of this

22 section shall include consideration of the historical value
23 or other public interest in the subject matter of the

24 particular category of files or portions thereof and the

25, potential for declassifying a significant part of the
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information contained therein.

''"(c) A complainant who alleges that the Central
Intelligence Agency ﬁas improperly withheld records because
of failure to comply with this section may seek judicial
review‘in the district court of the United States of the
district in which any of the parties reside, or in the
District of Columbia. In such a proceeding, the court's

review shall be limited to determining (1) Qhether the

O 00 N o &~ LN

Central Intelligence Agency has conducted the review

10 required by subsection (a) of this section within ten years
11 of enactment of this title or within ten years after the
12 last review, and (2) whether the Central Intelligence

13 Agency, in fact, considered‘the criteria set forth in

14 subsection (B) of this section in conducting the required
15 review.'!',

16 (b) The table of contents at the beginning of such Act
17 is amended by adding at the end thereof the following:

'"'"TITLE VI1--PROTECTION OF OPERATIONAL FILES OF THE CENTRAL
INTELLIGENCE AGENCY '

''Sec. 701. Exemption of certain operational files from
search, review, publication, or disclosure.

''Sec. 702. Decennial review of exempted operational
files.'!', '

Qmu,ﬂd}s « (c) Subsection (q) of section 552a of title 5, United

(3)" 19' States Code, is amended--
Lmhnudfzo

(1) by inserting ''(1)'' after "(q)"; and

21 (2) by adding at the end thereof the following:
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1 ''*(2) No agency shall rely on any exemption in this
2 section to withhold from an individual any record which is
3 othérwise accessible to such individual under the provisions
4 of section 552 of this title.''.
5 SEC. 3. (a) The Director of Central Intelligence, in
6 consultation with the Archivist of the United States, the
7 Librarian of Congress, and appropriate representatives of
8 the historicai discipline selected by the Archivist, shall
9 prepéfe and submit by June 1, 1985, a report on the
110 feasibility of conducting systematic review for
11 declassification and release of Central Intelligence Agency
12 information of historical value.
i(QXi)GNi 13 (b)(1) The Director shail, once each six months, prepare
(b)(2)ore 14 and submit an unclassified report which includes--
e,éeu) 15 (A) a description of the specific measures
porting
a%dwumeﬁ+16 established by the Director to improve the processing of
W‘Q“Ame“.hl7 requests under section 552 of title 5, United States
18 Code; .
19 (B) the current budgetary and personnel allocations
20 for éﬁch processing;
21 (C) the number of such requests (i) received and
22 processed during the préceding six months, and (ii)
23 pending at the time of issuance of such report; and
24 (D) an estimate of the current average response time

25

for completing the processing of such requests.
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(2) The first report required by paragraph (1) shall be

submitted a date which is six months after the date of

enactment of this Act. The requirements of such paragraph

reeort .

(c) Each of the reports required by subsections (a) and

(b) shall be submitted to the Permanent Select Committee on

1
2
3
4 shall cease to apply after the issuance of the fourth such
5
6
7
8

Intelligence and the Committee on Government Operations of

9 the House of Representatives and the Select Committee on

‘10 Intelligence and the Committee on the Judiciary of the

11 Senate.
12 SEC. 4. The amendments made by subsections (a) and (b)
13 of section 2 shall be effective upon enactment of this Act

14 and shall apply with respect to any requests for records,
15 whether or not such request was made prior to such
16 enactment, and shall apply to all civil actions not

17  commenced prior to February 7, 1984.
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