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EXECUTIVE OFFICE OF THE PRESIDENT —
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503 w_————-

8 2636X

JN 13 9%

BOA/RES
L0EGED

MEMORANDUM FOR THE HEADS OF DEPARTMENTS AND AGENCIES SUBJECT T
EXECUTIVE ORDER NOs. 12291 and 12498

FROM: Wendy L. Gramm, Administrator, OIRA

SUBJECT: Additional procedures concerning OIRA reviews
under Executive Order Nos. 12291 and 12498

From the time the President signed Executive Order No. 12291 on
February 17, 1981, OMB has worked with the Departments and
Agencies to develop and implement various procedures concerning
the review of draft rules by the Office of Information and
Regulatory Affairs (OIRA). We have also developed trial
procedures and supported legislative proposals concerning our
reviews as we have gained experience with these Executive Orders.
For example last year, we implemented on a pilot basis with the
Environmental Protection Agency additional procedures concerning

OIRA’s communications with persons outside the Federal
Governnment.

We have also supported an American Bar Association Resolution
that endorsed the President’s regulatory review efforts and

recommended that more information concerning our reviews be made
available to Congress and the public.

The purpose of this memorandum is to advise you of additional
procedures that we have determined, as a matter of administrative
discretion, to implement concerning our review of draft rules
under Executive Order No. 12291 and to set forth our policy on

disclosure of agency regulatory program drafts under Executive
Order No. 12498.

Current Procedures

These new procedures supplement our current procedures. As you
are aware, Executive Order No. 12291 establishes certain
procedures; the Administrative Procedure Act sets forth
procedural and substantive requirements that govern agency
action; other statutes establish procedures; and OIRA has adopted
its own internal rules concerning its review of draft rules under
Executive Order No. 12291. Furthermore, Departments and Agencies

usually have established rules or practices to implement their
rulemaking activities.

Attached to this memorandum are copies of some of the relevant

materials concerning our reviews and procedures. Several of the
most important features of these current procedures are:. .

(]
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Reviews under Executive Order No. 12291

o

Rules must meet statutory requirements. Executive Order No.
12291 reviews cannot result in rules not authorized by law or
rules that do not carry out statutory requirements.

Rulemaking decisions are made by agency heads. Executive
Order No. 12291 makes it clear that the rulemaking authority
of the agency head is not displaced by the Order.

Rules must be based on the agency record. Executive Order
No. 12291 cannot cause rulemaking decisions that are not
supported by the agency rulemaking record. The law requires

that all agency decisions must be rationally based on
information in the agency record.

Requirements of Executive Order No. 12291 apply only to the
extent permitted by law. If there is a conflict between the
Executive Order or the President’s regulatory principles in
Executive Order No. 12291 and the law, the law governs.

Current OIRA Procedures

o

New

Only the Administrator and Deputy Administrator within OIRA
(or someone specifically designated by them) may communicate
with someone who is not employed by the Federal Government on

regulations submitted to OIRA for review under Executive
Order No. 12291.

Written materials received from anyone not employed by the
Federal Government are made available in OIRA’s public
reading room for review by the public.

OMB has advised persons who wish to send us information about
regulatory proposals to send information to the rulemaking

agency, with a copy to us, so that the material may be made a
part of the agency record.

In general, OIRA provides written reasons to the agency
whenever OIRA returns a regulation to an agency for further
review because it is not consistent with the President’s
regulatory principles.

OIRA issues full reports annually on the disposition of all
rules reviewed under Executive Order No. 12291, including a
list of all returned rules.

Procedures

OIRA will make available, upon written request made to OIRA
after publication of an ANPRM or NPRM in the Federal

Register, copies of any draft of the ANPRM or NPRM submitted
for OIRA’s review under Executive Order No. 12291:
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2. Similarly, OIRA will make available, upon written request
made to OIRA after publication of the final rule in the
Federal Register, copies of any draft of the final rule
submitted for OIRA’s review under Executive Order No. 12291;

3. OIRA will make available, upon written request made to OIRA
after the ANPRM, NPRM or the final rule is published in the
Federal Register, all written correspondence concerning the
draft submitted for OIRA’s review under Executive Order No.
12291 tgat is exchanged between OIRA and the agency head;

These procedures are derived from provisions in S. 2433, as
reported from the Senate Governmental Affairs Committee, with
Administration support, in 1984. The Report on S. 2433 (No.
98-576, 98th Congress, 2d. Sess.) contains explanatory material
as to how these provisions would have been interpreted had

S. 2433 been enacted. We will be guided by that material in
implementing these first three provisions.

4. OIRA will send EPA copies of all written material concerning
EPA rules that OIRA receives from persons who are not
employees of the Federal Government;

5. OIRA will advise EPA of all oral communications concerning
EPA’s rules, e.g., meetings, telephone calls, that OIRA
(i.e., the Administrator and Deputy Administrator) has with
persons who are not employees of the Federal Government; and

6. OIRA will invite EPA to all scheduled meetings with such
persons concerning EPA’s rules;

In May 1985, we instituted with EPA on a trial basis other
procedures to better conform our Executive Order No. 12291 review
procedures to EPA’s somewhat unique internal procedures and
statutory provisions concerning rulemaking. (See attached letter
dated May 30, 1985, Attachment D). These procedures are
practical, and EPA believes that they are useful. This
Memorandum revises those procedures with EPA and makes them a
part of OIRA’s current procedures.

(Note: These procedures do not apply to information collection
requests under the Paperwork Reduction Act of 1980, even if such
requests are a part of a proposed agency rule. Other procedures
apply to such matters, see 5 CFR Part 1320.)

7. OIRA will apply these procedures (#4 through #6) to any other
Department or Agency that is subject to Executive Order No.

12291 if that agency elects to institute these procedures, or
any part of them.
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Procedures #4 through #6 presently apply only to EPA. Although
patterned upon EPA’s statutory and internal procedures
nonetheless, OIRA is prepared to extend these procedures to other
agencies if the head of the agency so requests.

In addition,

8. OIRA will make available upon written request to OIRA made
after the Regulatory Program is published, any agency draft
submission sent to OIRA under Executive Order No. 12498;

9. OIRA will continue to publish a complete annual accounting of
Executive Order No. 12291 activities;

10. OIRA will make available upon written request to OIRA made
after the end of a calendar month, a list of all draft
ANPRMs, NPRMs and draft final rules for which OIRA has
completed review under Executive Order No. 12291 during the
preceding month (and the length of our review for each); and

11. OIRA will place in its public reading room: all written
material received from persons outside the Federal Government
concerning agency rules; a list of all meetings with persons
outside the Federal Government pertaining to rules of an
agency if that agency elects to participate in procedure #6;
and a list of all other communications with persons outside
the Federal Government pertaining to rules of any agency if
that agency elects to participate in procedure #5.

These procedures do not provide for exemptions for such matters
as national security information, criminal investigation
information or confidential business information because we have
not received such information during our reviews under Executive
Order Nos. 12291 and 12498. If we do receive such information,
however, that presents questions of the propriety of its release,
we will discuss the matter with the Attorney General and the
Senate Governmental Affairs Committee.

These new procedures and OIRA’s existing procedures are intended
only to improve the internal management of the Federal
Government, and are not intended to create any right or benefit,
substantive or procedural, enforceable at law or in equity by a

party against the United States, its agencies, its officers or
any person.

Attachments

A - Department of Justice/OLC Opinion dtd 2/13/81
B - Executive Order No. 12291

C - Executive Order No. 12498

D - OIRA Procedures #3
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Attachment 1

SN United E101es Departinent of Justiue
'R_?\‘ Washinplon, B.C. 20530
K5

$37aNT ATIONNIY CINERAL : eon oan
Alortict ©F L1GaL COUNSEL 13- Xy

MEMORAN DU .

Re: Proposed Executive Order entitled "Federal Regulation”

The attached proposcd Executive Order w2s prepared by
the Office of Management and Budget in consultation with this
office, and has been forwarded for the consideration of this
Department as to form and legality by the Office of Management
and Budget with the approval of the Director. The proposed
Order is designed to reduce regulatory burdens, to provide
for presidential oversight of the edministrative process,
an: to ensure well teasoned_regulations. The Order sets
forth a number of requirements that Executive Branch 2gencies
nust adhere to in exercising their statutory rulemaking

suthority. Ve conclude that the Order is accep;able as to
form and legality.

The Order has the following major provisions. Agencies
must take action only if the potential beriefits outweigh the
social costs; attempt to maximize social benefits; choose
the least costly alternative in selecting arony regulatory
objectives; and set priorities with the aim of maximizing
net benefits. All of these requirements must be followec
*to the extent permitted by law." The Order would reguire
agencies to prepare for each "major rule" & Regulatory Impac:
Analysis (RIA) setting forth a description of the potential
costs and benefits of the proposed rule, a determination of
jts potential net benefits, and a description of alternative
approaches that might substantially achieve regulatory goals
at a lower cost. Agencies would be required to determine
that any proposed regulation is within statutory auvthority
and that the factual conclusions upon which the rule is
based are substantially supported by the record viewed as 2
whole. The Director of the Office of kManagement and Budcet
.ané the Presidential Task Force on Regulatory Relief would

be given authority, inter 2lia, to ¢esignate proposed or
existing rules as major yules, to prepare un:fqrm standarcés

for measuring costs and benefits, to consult with the agencies
concerning preparation of RIA's, to state approval or disapprovel
of RIh's and rules on the administrative record, to reguire
agencies to respond to these views (and to defer rulemaking
vhile so consulting), and to establish schedules for review

ané possible revision of existing major rules. The Order
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' i ! er Yuies that are pending on
vouls th:;rgtggizztzic:? 2;£1uding rules that have peen s
e d:t;s final rules but are not yet legally eifecta:eévzz
g nsider them under the Order. By :ts.terms, the .bJ:
to Ne e eate no substantive oOr procedural rights enforcge.
would crt against the United States OT its rgpgesenggt:v-s.
1 ; ﬁa; {he RIA would become part of the administrative
:::ogdgfor judicial review of final rules.

1. Legal Authority: In general

The President's authority to issue the pro?o:;d Exigutxve
‘derives from his constitutional power to "t eA : .
Oraer Laws be faithfully executed." U.S.'anst.. rt. '
;h;t tgt {s well established that this p;ovzs;ont:u§23;:§§§se
) i e Executive Branch, tC e
e Pr?gzeegiécziiszaifﬁictgs in "their construction of ghe.
o ote under which they act in order to secure that unitary
't‘t“tiiorm execution of the laws vhich Article 11 o:lthe
o :gtution evidently contemplated in ressxng genez:iteé
c::iutive power in the President alone.® hyers v.
§tates. 272 U.S. 52, 135 (1926).1/
——— -

The supervisory authority recognized in Hzgizn:s bizzo on
distinctive constitutionel role-of the.Prei;o fu;ction
Ehe- Care" clause charges the President with the D vl
g g'nating the execution of many statutes simultaneous yén~
?f Sove :n administrative cormission con{xneé to the enf?gci2 t
O e tatuté under which it was cre§tea « o e the Ptis:ci.
gi :hzoistitutional of ficer chargee §;§:g§§§i29s§:§i : :;be
. R s . .
énas: ogatenglgigogos?esggfcgzg i19: Y (Vinson, C.J., dissentinz)}.
o. V. y 52) —C.J.

' Y 5.S. 1, 140-41 (1976), the
Yoren Bgﬁﬁii h:idv:%:t'a:;"significant governmental duty
Supre@:ed pursuant to a public law" gust be performed.:yntn
53§§§§er of the United States,"” appointed by %22 :r;s;ci ..
the Head of 2 Department pursuant to Art. 11, § ée oi 2.

or 3 that this holéing recognizes the importan e
P belxev;e President's supsrvisory powers over those exercis:n:
B oy duties, subject of course to the power o£.Con§ge-s
z:::g::rzresidenéial supervision by appropriate legislation.
See 2180 N.7, infra.

-2 -
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Morcover, because the President i; t?: ::izu:§;c::2u2:£;c::
ional constituency, he _ .
Vho'hasa:*n:::Zute » vniform method for un:ert:;i?z ::9:1.: ry
fhicfhcdten et rimene e A0 bt et
illment © ot d ce.
Vh°1e.3{bi§2t§?1£he proposed Order promotes 2 cog;d:::t;:t:¥f a
t"mmlation. ensuring s measure of unxgormzty I tes.
of-{egg n and execution of a number of diverse ‘5 LOLR . stency
4t ‘tioch guidance wete permitted, confusxog ;nstatutes stency
: zgé?: ::sult as agencies interpreted open-ence .
differing vays. . | e
. it i President's ex
ss, it is clear that the Pr .
N:iii:ﬁi;epo;ers must conform to legxslazzgngizzstiseby
o supss 3/ 1In issuing directives to govein the i tion
Congr; iﬁe President may not, as a genera p‘.5 pies set'by
B:;tgr; or permit agencies to transgress bouncar
T \

wy .S.
Congress. Youn cstown Shect & Tube Co. V. Sawyer, 343 U

£79 (1952). ogt is with these basic precepts in mind that

the proposed Order must be approached.

i i i intent in

3 i an inquiry 1nto.congress19nal i

n bet::z:e:hgzlegatizg rulemaking aut@ogxty :1111:;§:§iz
DARASE legality of presidential supervision ol TUL : }51;tiv‘
suppoTt iv ggancb agencies. V¥hen Congress delegates leg =
>y BXQCUtév:cutive.agencies. it is aware that those .3§:§;:s
oA h:ir functions subject to presxaentxa}isugzrnOt on
g:rigiTets of both substance gndiﬂr:czgﬁzzéicTza:e s e et

' r ever intends 5 pe ce

bt t:mttci‘:;g;:;:r?ri.«s:‘u:m of an Executive agen-y,itu§e§: tes
Pi;ii%':ot be presumed to have done 50 vhenever g
s

lermaking pover directly to a subordinate Cxecutive official
ruler )

i Executive agencies from
nt Congress may insulate s
;geZQSZntzii supe:%ision. Congress is also aware of t

See Brufsl Presidential Power and Adrinistrative Rulemaking,
-
T8 yale L.J. 45T, 461-62 (1978).

‘ Lae i tr\lce
l cl U Stallce-, Sta - ' n ) Yy in
llllm W b

-3—
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jnsulation given to the ichpenCent regulatory‘
:::ﬁ:?::fv:nd it has delegated rglgn,k;ng oughorigy t? suc; ence
agencies vhen it has sought to minimize presidential lgter erence.
83 contrast, the heads of non-independent agencies“:o
their positions at the pleasure of the President, who may Jous
remove them from office for any reason. It would 2e ‘nom:siCen‘ia‘
to pttribute to Congress an intention to immunize b{omtpio tiel
sufervision those who are, by force of Art. 11, subjec

refoval when their performance in exercising their statuvtory
dugies displeases the President.

the fact that the President has both constitu-

tiona?faﬁguE:;iied statutory authority to supervise gec:szgnnasxng
by Executive Branch agencies does not delimit the ex ;n of
permissible supervision. It does suggest, however, ttat oort

upervision is more readily justified when it does not purp
:holly to displace, but only to guide and limit, d;gcr:txon
which Congress has allocated to a particular suborixna e tent
official. A wholesale displacement might be heléd ncops;sle.
with the statute vesting authority in the rslevant off::z:e.
See Mvers v. United States, supra, at 13S: of cogrtea i:
may be duties s0 peculiarly-and spgcxfxcally committe ©  ion
the discretion of a particular officer as to raxsett.que‘
whether the President may overrule or revise the g¢.1§;:tince )
jnterpretation of his statutory duty in 2 particular onsti:
This suggestion is based on the view that Congrg§§1@:¥ c
tutionally conclude that some.statutory_tespon§1h1 : t;:
should be carried out by particuler officers wi thou :
President's revision, because such offxgers-head agenciesce
having the technical expertise and inst;t?t1on:1 c:mpe;::ess y
that Congress intended the vitimate decisionmaker to Pg . is:?a*ive
Under this analysis, of course, lesser incursions on 5 ministrativ
discretion are easier to suppogt_tban greater onegé th;ﬁ
Office has often taken the position that the Presicen 'nii-
consult with those having statutory decisionmaking E:spo -t
bilities, and may reguire them to consider statutorily re

e —————

——

Ten dministrative Agencies
Cf. H. Friendly, The Federal A
%49677 (8iscussing concept of "agency exper;ise' as reisont
for delegation of power to particular agencies). The }ver-
Court reaffirmed, however, that even such officers may be

dismissed 2t the pleasure of the President. 272 U.S. at
135..

. i
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: c .the President

wc sppropriate, 8s lonc 8s.t ;
Eatterstt3:$e2: :::m;!fggerpof uléimate.statut9r¥ aut:ﬁr117°§/
cee:ozgse. the President has the suthoraty ;35;2 z;mbase hie
O O ve that he will be gischarged if he falls 20 BOSC
;zz?sions on policies the president seeks to irp .5

A. The Order would impose requirerents ;?at :iﬁwtggg pro

ai an3 substantive in nature. Ptocgdurah Y it o

::i:;t agencies to prepare ‘nd?lke;:s::s;?gu:iglzolcgal
ynef i 3 . Ve @8isc

begefx%s oiom:g?: ::é:irement, which like.most procedu;;iise
Obje?tion js at most an indirect constraint on th: exthe
tiste ttsr discretion. At least as 3 genegal rule, the ive
o statut?syauthOtity of "supervislion] in his admznxs.t :
Pr251den' Myers V. United States, supra, at 135, perm1r:
control, vire the 2encies to follow prgcedures tha% a € the
him.to re: th to pro;ote sunitary and ungorm exgcutxont.tutional
ge:;?n:id :o aid the President in cegryén;s:ut :;: co¥§'1s
. egi ion. See U.S. Const., AIt.
CUtywtobgigiszeti;ilil:t;zgrement that the agenct::rpeiizrm
o t-genefit analvsis meets these criteria. F:ﬁ officials
Sresic t's constitution2l right to consult wi fei e o
Pres:oeg cutive Branch permits hin to recuire them Io inf
o o t:: costs and benefits of proposed gchon.l/ a?e
h}m-°£ egquirement that rulemaking auvthorities prept € the
v;e;iAai: 2he jeast that Myers must mezn wvith respec
2

- . i ve
President's authority to "supervise and guide”™ Executl
officials.

. substantively, the Order vould vesuine BCRCICS, Loy
i ir discretion, witharn ’ nit
;Tiizlzit;hi;e principles'of cost-benefit analysis. More
[

€/ See cenerally, 1 Ops. Office of Legal Counsel Nos. 77-21,
$7-5€ (1977) ‘—1. )

6/ See note 4 supra.

9/ See U.S. Const., Art. 11., § 2 (President may "reguire

inci i . 0f thre
the Opinion, in writing, of the principal Officer in each

} i utiecs
executive pepartments, upon any Subject relating to the D

, : "
of their respective Ooffices").

—5-
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complex legal guestions are raised by this requirement.

Soze statutes may prohibit agencies from basing & regulatory
decision on an assessment of the costs an3 benefits of the
proposed action. See, e.9., EPA v. Nationeal Crushed Stone
Ass'n, 101 S. Ct. 295 (I580). The Order, hovever, expressly
Tecognizes this possibility by requiring agency adherence to
principles of cost-benefit analysis only "to the extent
pexmitted by law.® The jssue is thus whether, when cost-benelit
adalysis is a statutorily authorized basis for decision, the
President may require Executive agencies to be guided by
principles of cost-benefit analysis even when an agency,
acting without presidential guidance, xight choose not to d&o
go. We believe that such a requirement is permissible.
First, there can be little doubt that, when a statute does not
expressly or implicitly preclude it, an agency may take into
account the costs and benefits of proposed action. Such 2
calculus would simply represent 2 logical method of assessing
wvhether regulatory action authorized by statute would be
desirable and, if so, vhat form that action should take. 1In
our view, federal courts reviewing such actions would be un-
lixely to conclude that an assessment of costs and benefits
was an impermissible basis for regulatory éecisions.

gecon?d, the requirerent would not exceed the President's
powers of "supervision.” It leaves a considerable amount of
decisionmaking discretion to the agency. Under the proposed
Order, the agency head, and not the President, would be
required to calculate potential costs and benefits and to
Ceternine whether the benefits justify the costs. The agency
would thus retain considerable latitude in determining
whether regulatory action is justified and what form such’
action should taxe. The limited requirements of the proposec
Order should not be regarded as inconsistent with a legislative
-decision to place the basic authority to irplement a statute
in a particular agency. Any other conclusion would create
a possible collision with constitutional principles, recognized

in Myers, with respect to the President's authority as heas
of the Executive Branch.

C. We believe that the President woulé not exceed
any liritations on his avthority by authorizing the Task
Force and the Director to supervise agency rulemaking as the
Order would provide. The Order é&oes not ernpower the Director

-6 -

Declassified in Part - Sanitized Copy Approved for Release 2012/01/12 : CIA-RDP88G01332R000901080028-4



Sl it |M»

Declassifieq in Part - Sanitized Coﬁy pproved for Relé

.

i i A s TR o s
ase 2012/01/12: CIA-RDP8SGO1332R0009010800§4 '

or the Task Force to displace the relevant agencies in dischergirs
their statutory functions or in assessing ané weighinc the

costs and benefits of proposed actions.8/ The function of the
Tesk Force and the pirector would be supervisory in nature.

1t would include such tasks as the supplementation of factuel
data, the dcvelopment and implementation of uni form systers

of ,methodology, the jdentification of incorrect statéments
of.fact, and the placement in the administrative record ol 2
siatement disapproving agency conclusions that do not appear

td conform to the principles expressed in the President's

Order. procedurally, the Director and the Task Force would be
authorized to reguire an agency to defer rulemaking while it
rezponded to their views concerning proposed agenc

y action.
This power Of consultation would not, however, include auvthority

to reject an agency's ultimate judgment, delegated to it by
law, that potential benefits outweigh costs, that priorities
under the statute compel a particular course of action, or
that adequate information is available to justify regulation.
As to thece matters, the role of the Dircctor and the Task
Force is 23visory and consultative. The limited pover of
supervision embodied in the proposed order is, therefore,
consistent with the President's recognized povers to supervise
the Executive Branch without displacing functions placed by

law in. particular agencies.

B/ 7The Pepe rwork Feduction Act of 1980, Pub. L. NO. 96-511, 93
Stat. 2812, provides some implied statutory support for the

order by giving OB 2 direct role in cooréinating agency
regulations that impose papervwork burdens on the public.

with respect to non-independent agencies the Act gives the Y
Director suthority to disapprove *"unre2sonzble”™ acency collectic:
of information requests. § 3504(h)(5)(C). The Act éoes not
auvthorize him, however, to disapprove the accompanying rule

jtself insofar as the two are separable. See § 3518(e): S.

Rep. No. 930, 96th Cong., 26 Sess. 56 (198C).
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33. Suspension of proposed and fins) reoulations.

The Order reguires Executive Branch sgencies (1) to
guspend the effect ive date of rules that have been issued B8s
fina)l rules, but have not becone legally effective; and (2)
to reconsider rules that are proposed but have not yet been
mage final. After suspension of final rules, agencies must
réconsider all such rules in accordance with the Order.

These reguirements are imposed only "to the extent permitted

" by lavw” and are thus inezpplicable when a judicial or statutory
deadline requires prompt action. Moreover, agencies nust,
in complying with these directives, adhere to the reguirenents
of the Administrative procedure Act (APA), 5 U.S5.C. § 551 et
seg., and all other lavs.

For rules that have not yet been made final, the APA
imposes no special procedural requirements. Agencies need
not follow the notice and comment procedures of 5 U.S.C.

§ 553, for nothing in that provision reguires an agency to
allow a period for comment on a decision to delay finezl
adoption of a proposed rule. mhe agency's decision may,
however, be subject to judicial review, and the agency may have
to furnish 2 reasoned explanation for tha- decision. See

ASG Indust. v. CPSC, 593 F.24 1323, 1335 (D.C. Cir. 1979);
Action for children's Television v. FCC, 564 F.28 458,

3478-79 (D.C. Cir. 1977). The explanation here -- that the
agency needs time to prepare an RIA required by Executive
Order -- is, we believe, sufficient.

The second category of regulations covered by the Executive
Order raises somewhat different legal issues. Under 5 U.S.C.
§ £53(b), notice and comment procedures must be followed for
-nrulemaking®™ unless »the agency for good cause finds (and
incorporates the finding and 23 brief statement of reasons
therefor in the rules jssued) that notice and public procedure
thereon are impracticable, unnecessary, Or contrary to the
pudblic jnterest.” Under 5 v.5.C. § 551(5), the term “rule-
making" is defined as *agency process for formulating, arené-
ing, or repealinc a rule.® The initial question, then, is
whether an agency's decision to "suspend” a final but not

effective rule is myrulemaking” which triggers the procedural
safeguards of § 5£53.

- 8 -
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in a vecent memorandum, this Office concluded that »
€0-3ay guspension of the effective date of s final rule should
not, in general, be regerded as ruvlemaking within the meenir:
of the APA.9/ We based our conclusion on "the clear congressioneal
intent to give agencies discretion to extend the effective
date provision beyond 30 days™ and the absence of statutory
ladguage or history suggesting "that a delay in effective
daXe is the sort of egency action that Congress intended to
{Rclude within the procedural requirements of § S553(b)."

. Nevertheless, we believe that a short-term suspension of the
effectiveness of a final rule is not the equivalent of an
indefinite suspension toupled with a process designed to
review the basis for the rule, with a view to establishirg 2
new rule. Although the former seems fairly characterized . es
a mere extension of an effective date under § 553(d), the
latter should probably be characterized as "agency process

for formulating, amending, or repealing a rule” for purposes
of § 553(b).

The difference between these two measures for purposes
of § 553 becomes clear upon- examination of the seguence of
events that is expected to take place under each of therm. .
Under the President's Memorandum of January 29, 1981, agencies
are to defer the effective dates of final rules for sixty éavs
in order to review them. The completion of that review will
point to either of two dispositions. The rule might be 2llowes
to taxe effect as published in final form, or it might be
withérawn for some proposed change. The first disposition
woulé reguire no new procedures. The seconé disposition would
surely contemplate an amendnent or repeal of the earlier rule
subject to § 553's public procedures, but the earlier deferrz}
of the rule's effective date would remain just that.l0/

Under the proposed Order, the situvation is analogous
to the second possible disposition under the President's
Memorandum. The Order, by regquiring careful cost-benefit
analysis of rules through the RIA process, would contenplate
notices of proposed rulemaking on the prelirinary RIA and 2

Y7 Vemorarcum of January 28, 1981, for Honorable Davié Stockran,
Director, Office of Management and Budget, from Larry L.

‘Sinms, Acting Assistant Attorney General, Office of Legal
- Counsel.

-9 -
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geexamination of the rvle at the sppropriate timc. The

0284 .

issve to be decided at the time the rule is suspended indefinitely

for the Order's process to take place {s whether the Tule,
wvhich has already been promulgated in final form, should be
allowed to have interim effect while {t is under veview by

the agency. Ve believe that this decision is one of > formulating,

amending, ©OF repealing & rule® that requires either notice
ard comment procedures Or good cause for dispensing with
them under § £53(b). Admittedly, the di fference between 3

- ghort deferral of the effectiveness of a rule and an indefinite

suspe nsion for reexamination is in part one of degree.

there is also 8 difference in kind: once 3 gecision to begin
the process of amending a rule is made, there is no longer &
plausible argument that a rule that was to take effect is

merely to be delayed for 8 brief period.

Notice and comment procedures on the issue of the interin

effectiveness of a rule that is due to undergo reexamination
under the Order should take the following form. The agency

should defer the rule's effective date for 2 period sufficient

to allow a short time for notice and comment, an opportunity
for the agency to consider the conments and decide the issue
of interim effectiveness, and an interval pefore the rule
taxes effect sufficient to meet the purposes of § 553(4).

in deciding on the interim effectiveness of final rules

subject to the Order's procedures, the final question is

whether and under what circumstances agencies will have good
cause to dispense with notice and comment procedures. public
procedures On interim effectiveness might be "unnecessary,
inpracticable, or contrary to the public interest," where

.30/ Pomittedly, one of the purposes of the 30-day effective

Jate provision is to allow agencies to correct errors or over-

sights in final regulations. See Final Report, Attorney

General's Committee ON Administrative procedure 114-15 (1941);
Sannon V. United States, 460 F. Supp. 458, 467 (S.D. Fla.

3978). 'This purpose. however. does not suggest that agencies

w2y make corrections, let alone withdraw rules, during the
period between a rule's publication and its effective date

without of fering public procedures OY ghowing good cause

for @ispensing with them. Proposed corrections -- Or eVen
repeals -~ would of course pbe amendments for purposes of §
553(b). :

‘ - 10 -
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the question whether there should be any rule at ell was

fully ventilated in the rule's conment process, Or where it

{s clear that interim effect could impose substantial but
short-term compliance costs. On the other hand, notice and
connent might be needed where the rule's proponents had advance:
supstantial srguments for its esrly effectiveness, and where i
compliance costs are not likely to be vasted. .

s Such arguments must, of course, be assessed on a case-by-
case basis. If the available record indicates that the costs

of the rule at issue are not substantial and that the failure

to allow the rule to become effective may itself be controversial,
the likelihood that & court will require notice ané public
canment increases. The procedural requirements of the APA

will, therefore, vary with the size and immediacy of the burdens
imposed by the rule and the need for public comment on a

decision to withdraw a final but not effective rule.

11I. Regulaiory Review bv Agency Beads.

Section 4 of the proposed Order would reguire agency
hea3s to make express determinations that regulations they
jesve are authorized by law and are supported by the materials
in the rulemaking record. These requirements are meant to
essure agency compliance with existing legal principles that :
rules must be authorized by law, and that they should be ;
adequately supported by a factual basis. Accordingly, we 5
£ind no legal difficulty with them. 1In particular, they do
not purport to change generally applicable statutory standards
for judicial review of agency action, see 5 U.S.C. § 706,
and could not have such an effect. They also éo not purport
to alter any specially applicable standards, such as those
concerning the evidentiary standard that must be met to

uphold 2 given rule, appearing in statutes governing a
particular agency.

on the other hand, the section would add the significantly

new procedural reguirements that agency heads expressly
determine that the legal and factual reguisites for & rule
have been met. The first reguirement reflects the principle,
central to administrative law, that agency action must be
guided by the *gupremacy of law.” St. Joseph Stock Yards

- Co. V. United States, 298 U.S. 38, 84 (1936) (Brandeis, J.).
This principle protects agzinst excess of power and ebusive

L4
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i by administrators. See Report of the U.S. |
:ti::;:; 3£n53:§fs gomm. on AQministggtivc Procecure, egmxnxstrc:;ve
Procedurc in Governnent hgencies, 5. Doc. No. 8, 7/th Tong.,

Yst Bess. 76 (1941). 7The requirement that agency heads .
determine that 2 rule has ssubstantial support” in thelmater;als
before the agency means that a rule's necessary factua "y
bagis must be found to exist. This second rsqu:tegent shou
net be confused with a *substantial evidence ‘E’" ard of
Jddicial review, which could be imposed only by 'statute. Ig.
erbodies Recommendation 74-4 (subpart 3) of the Administrative
Conference of the United States, 1 CFR § 305.74.4, which urges
that for a rule to be considered rational, it should be _
adequately grounded in 2 factuzl basis. This tequzre?en§ is
consistent with the approzch of courts that have care 91 y
reviewed agency action under the "arbitrary and caprxcxouso
standard of the Administrative Procedure Act, 5 U.S5.C. § z_s
(2)(A). See, e.G., Ethyl Corp. v. EPA, s4)] F.28 1 (D.C. Cir.)
(en banc), cert. denied, 426 U.S. 931 (1%76).

IVv. Judicial Reviewv.

e Order states that it is not intended to crezte any
:igh;:hor benefits enforceable by a party to 11t1g;tzon
against the Unjted States, its agencies, or any ot :r person.
At the same time, it provides that determinations © costs
and benefits, and the RIA itself, are meant to form part of
the agency record for purposes of )udxc1a} revxgwé. ?h§
effect of this provision is.to preclude direct judicia o
review of an agency's compliance with the Order. The provision
makes clear the President's intention not to create private
riohts, an intention that should be controlling herg. afie
Incependent Meat Packers Ass'n v. Butz, 526 F.2d 228 ( th
Tir. 1975), cert. denied, 424 V.S. ?6§ (1976).(no jgdxc ;
enforcement ©f Executive Order requiring consideration :
inflationary impact of regulations, in part bgcau;e sué o
Order haé not been issued pursuant to delegation from 1o?gress ;
Legal Aid Soc. of Alameda County v. Brennan, 608 F.2¢ 13
(9th Cair. §79) (judicial review avaziaS?e‘of conpliance
with an Executive Order that had been ra?:fxed by Congresié.
Even without the provision, coyplxance with the Order wou ;
probably be immunized from review beca2use the Order has not
been promulgated pursuant to a specific grant of afthorxty ]
from Congress to the President and thus lacks the forcg an
effect of law" concerning private parties. See Independent

’'4
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But2z, SLPpPré: nNations) Renderers Ass'n

v EPR, 541 F.20 1 281, 1251-7292 (8th Lar. ); Histt
Grein Feed, Inc..v. Ber lend, 446 F. Supp. 457, §p1- 502
D. Kan. 19 . The bar on judicial review of agency complience

with the Order does

heering 8 constitutional or staty

ofs the Order jtself
i}s requirements.

Because the regula

der .v
dicial review,

required by the Or
for ju

wvhether an agency's
the governing stat
matters appearing

The proposed Executive Qrde

legality.

Acting

office ©

utes.
in the rulemaking record.

not, of course, prohibi

tory attac
sction tak

t » court.fron
k on the legality

or of agency en pursuaht to

s that will be
the agency record

tory impact analysi
§11 become part of
courts may consider the RIA in determinirg
action under review is consistent wvith
This, of course, is true of all -

V. Conclusion

r is acceptable as to forn &nd

.. J J Al\.

Larry L. Simms
Assistant Attorney General
f Legal Counsel
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Thursday
February 19, 1981

Part lii

The President

Executive Order 12291—
Federal Regulation
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Fodersl Register
Vol. 48, No. 33

Thursday, February 19, 1961

Presidential Documents

Title 3—
The President

Executive Order 12291 of February 17, 1981
Federal Regulation

By the authority vested in me as President by the Constitution and laws of the
United States of America, and in order to reduce the burdens of existing and
future regulations, increase agency accountability for regulatory actions, pro-
vide for presidential oversight of the regulatory process, minimize duplication
and conflict of regulations, and insure well-reasoned regulations, it is hereby
ordered as follows:

Section 1. Definitions. For the purposes of this Order:

(a) “Regulation” or “rule” means an agency statement of general applicability
and future effect designed to implement, interpret, or prescribe law or policy
or describing the procedure or practice requirements of an agency, but does
not include:

(1) Administrative actions governed by the provisions of Sections 556 and 557
of Title 5 of the United States Code;

(2) Regulations issued with respect to a military or foreign affairs function of
the United States; or

(3) Regulations related to agency organization, management, or personnel.
(b) “Major rule” means any regulation that is likely to result in:

{1) An annual effect on the economy of $100 million or more;

(2) A major increase in costs or prices for consumers, individual industries,
Federal, State, or local government agencies, or geographic regions; or

(3) Significant adverse effects on competition, employment, investment, pro-
ductivity, innovation, or on the ability of United States-based enterprises to
compete with foreign-based enterprises in domestic or export markets.

(c) “Director” means the Director of the Office of Management and Budget.

(d) “Agency” means any authority of the United States that is an “agency”
under 44 U.S.C. 3502(1), excluding those agencies specified in 44 U.S.C.
3502(10).

(e) “Task Force” means the Presidential Task Force on Regulatory Relief.

Sec. 2. General Requirements. In promulgating new regulations, reviewing
existing regulations, and developing legislative proposals concerning regula-

tion, all agencies, to the extent permitted by law, shall adhere to the following
requirements: )

(a) Administrative decisions shall be based on adequate information concern-
ing the need for and consequences of proposed government action:

(b) Regulatory action shall not be undertaken unless the potential benefits to

_ society for the regulation outweigh the potential costs to society;

(c) Regulatory objectives shall be chosen to maximize the net benefits to
society;

(d) Among alternative approaches to any given regulatory objective, the
alternative involving the least net cost to society shall be chosen; and

(e} Agencies shall set regulatory priorities with the aim of maximizing the
aggregate net benefits to society, taking into account the condition of the
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particular industries affected by regulations, the condition of the national
economy, and other regulatory actions contemplated for the future.

Sec. 3. Regulatory Impact Analysis and Review.

(a) In order to implement Section 2 of this Order, each agency shall. in
connection with every major mle.afrepam. and to the extent permitted by law
consider, a Regulatory Impact Analysis. Such Analyses may be combined with
any Regulatory Flexibility Analyses performed under $ U.S.C. 603 and 804.

(b) Each agency shall initially determine whether a rule it intends to propose
or to issue is a major rule, provided that, the Director, subject to the direction
of the Task Force, shall have authority, in accordance with Sections 1(b) and 2
of this Order, to prescribe criteria for making such determinations, to order a
rule to be treated as a major rule, and to require any set of related rules to be
considered together as a major rule.

(c) Except as provided in Section 8 of this Order, agencies shall prepare
Regulatory Impact Analyses of major rules and transmit them, along with all
. notices of proposed rulemaking and all final rules, to the Director as follows:

{1) If no notice of proposed rulemaking is to be published for a proposed major
rule that is not an emergency rule, the agency shall prepare only a final
Regulatory Impact Analysis, which shall be transmitted, along with the pro-
posed rule, to the Director at least 80 days prior to the publication of the major
rule as a final rule;

(2) With respect to all other major rules, the agency shall prepare a prelimi-
nary Regulatory Impact Analysis, which shall be transmitted, along with a
notice of proposed rulemaking, to the Director at least 60 days prior to the
publication of a notice of proposed rulemaking, and a final Regulatory Impact
Analysis, which shall be transmitted along with the final rule at least 30 days
prior to the publication of the major rule as a final rule;

(3) For all rules other than major rules, agencies shall submit to the Director, at

least 10 days prior to publication, every notice of proposed rulemaking and
final rule.

(d) To permit each proposed major rule to be analyzed in light of the
requirements stated in Section 2 of this Order, each preliminary and final
Regulatory Impact Analysis shall contain the following information:

(1) A description of the potential benefits of the rule, including any beneficial
effects that cannot be quantified iri monetary terms, and the identification of
those likely to receive the benefits;

(2) A description of the potential costs of the rule, including any adverse
effects that cannot be quantified in monetary terms, and the identification of
those likely to bear the costs;

(3) A determination of the potential net benefits of the rule, including an
evaluation of effects that cannot be quantified in monetary terms;

(4) A description of alternative approaches that could substantially achieve
the same regulatory goal at lower cost, together with an analysis of this

. potential benefit and costs and a brief explanation of the legal reasons why
such alternatives, if proposed, could not be adopted; and

(5) Unless covered by the description required under paragraph (4) of this
subsection, an explanation of any legal reasons why the rule cannot be based
on the requirements set forth in Section 2 of this Order.

(e} (1) The Director, subject to the direction of the Task Force, which shall
resolve any issues raised under this Order or ensure that they are presented to
the President, is authorized to review any preliminary or final Regulatory
Impact Analysis, notice of proposed rulemaking, or final rule based on the
requirements of this Order.

(2) The Director shall be deemed to have concluded review unless the Director
advises an agency to the contrary under subsection (f) of this Section:
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(A) Within 60 days of a submission under subsection (c)(1) or a submission of
v & preliminary Regulatory Impact Analysis or notice of proposed rulemaking
under subsection (c)(2);

(B) Within 30 days of the submission of a final Regulatory Impact Analysis
and a final rule under subsection (c)2}); and

(C) Within 10 days of the submission of a notice of proposed rulemaking or
final rule under subsection {c){(3).

{f) (1) Upon the request of the Director, an agency shall consult with the

Director concerning the review of a preliminary Regulatory Impact Analysis

or notice of proposed rulemaking under this Order, and shall, subject to

Section 8(a)(2) of this Order, refrain from publishing its preliminary Regulatory

lcxln%act Analysis or notice of proposed rulemaking until such review is con-
uded.

(2) Upon receiving notice that the Director intends to submit views with
respect to any final Regulatory Impact Analysis or final rule, the agency shall,
subject to Section 8(a)(2) of this Order, refrain from publishing its final
Regulatory Impact Analysis or final rule until the agency has responded to the
Director's views, and incorporated those views and the agency’s response in
the rulemaking file.

(3) Nothing in this subsection shall be construed as displacing the agencies’
responsibilities dglegated by law.

(8) For every rule for which an agency publishes a notice of propoused
*  rulemaking, the agency shall include in its notice:

{1) A brief stafement setting forth the agency's initial determination whether
the proposed rule is 8 major rule, together with the reasons underlying that
determination; and

(2) For each proposed major rule, a brief summary of the agency's preliminary
Regulatory Impact Analysis.

(h) Agencies shall make their preliminary and final Regulatory Impact Analy-
ses available to the public.

(i) Agencies shall initiate reviews of currently effective rules in accordance

with the purposes of this Order, and perform Regulatory Impact Analyses of

currently effective major rules. The Director, subject to the direction of the

Task Force, may designate currently effective rufes for review in accordance

z)virt;l this Order, and establish schedules for reviews and Analyses under this
er.

Sgc. 4. Regulatory Review. Before approving any final major rule. each agency
shall:

(a) Make a determination that the regulation is clearly within the authority
delegated by law and consistent with congressional intent, and include in the
Federal Register at the time of promulgation a memorandum of law supporting
that determination.

(b) Make a determination that the factual conclusions upon which the rule is
based have substantial support in the agency record, viewed as a whole, with
full attention to public comments in general and the comments of persons
directly affected by the rule in particular.

Sec. 5. Regulatory Agendas.

{a) Each agency shall publish, in October and April of each year, an agenda of
proposed regulations that the agency has issued or expects to issue. and
currently effective rules that are under agency review pursuant to this Order.
These agendas may be incorporated with the agendas published under 5
U.S.C. 602, and must contain at the minimum:

(1) A summary of the nature of each major rule being considered, the
objectives and legal basis for the issuance of the rule, and an approximate

Declassified in Part - Sanitized Copy Approved for Release 2012/01/12 : CIA-RDP88G01332R000901080028-4



| — [ . U U SRS S R | |

Declassified in Part - Sanitized Copy Approved fof Release 2012/01/12 : CIA-RDP88G01332R000901080028-4

19196  Federal Register / Vol. 46, No. 33 / Thursday, February 19, 1961 / Presidential Documents

schedule for completing action on any major rule for which the agency has
issued a notice of proposed rulemaking; :

(2) The name and telephone number of a knowledgeable agency official for
each item on the agenda; and

(3) A list of existing regulations to be reviewed under the terms of this Order,
and a brief discussion of each such regulation.

(b) The Director, subject to the direction of the Task Force, may, to the extent
permitted by law:

(1) Require agencies to provide additional information in an agenda; and
(2) Require publication of the agenda in any form.
Sec. 8. The Task Force and Office of Management and Budget.

(a) To the extent permitted by law, the Director shall have authority, subject
to the direction of the Task Force, to:

(1) Designate any proposed or existing rule as a major rule in accordance with
Section 1(b) of this Order;

(2) Prepare and promulgate uniform standards for the identification of major
rules and the development of Regulatory Impact Analyses;

(3) Require an agency to obtain and evaluate, in connection with a regulation,
any additional relevant data from any appropriate source:

(4) Waive the requirements of Sections 3, 4, or 7 of this Order with respect to
any proposed or existing major rule;

(5) Identify duplicative, overlapping and conflicting rules, existing or pro-
posed, and existing or proposed rules that are inconsistent with the policies
underlying statutes governing agencies other than the issuing agency or with
the purposes of this Order, and, in each such case, require appropriate
interagency consultation to minimize or eliminate such duplication, overlap, or
conflict;

(6) Develop procedures for estimating the annual benefits and costs of agency
regulations, on both an aggregate and economic or industrial sector basis, for
purposes of compiling a regulatory budget;

(7) In consultation with interested agencies, prepare for consideration by the
President recommendations for changes in the agencies’ statutes; and

(8) Monitor agency compliance with the requirements of this Order and advise
the President with respect to such compliance.

(b) The Director, subject to the direction of the Task Force, is authorized to
establish procedures for the performance of all functions vested in the Direc-
tor by this Order. The Director shall take appropriate steps to coordinate the
implementation of the analysis, transmittal, review, and clearance provisions
of this Order with the authorities and requirements provided for or imposed
upon the Director and agencies under the Regulatory Flexibility Act, 5 U.S.C.
601 et seq., and the Paperwork Reduction Plan Act of 1980, 44 U.S.C. 3501 et
seq.

Sec. 7. Pending Regulations.

(a) To the extent necessary to permit reconsideration in accordance with this
Order, agencies shall, except as provided in Section 8 of this Order, suspend
or postpone the effective dates of all major rules that they have promulgated
in final form as of the date of this Order, but that have not yet become
effective, excluding:

(1) Major rules that cannot legally be postponed or suspended;

(2) Major rules that, for good cause, ought to become effective as final rules
without reconsideration. Agencies shall prepare, in accordance with Section 3
of this Order, a final Regulatory Impact Analysis for each major rule that they
suspend or postpone.
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(b) Agencies shall report to the Director no later than 15 days prior to the
effective date of any rule that the agency has promulgated in final form as of
the date of this Order, and that has not yet become effective, and that will not
be reconsidered under subsection (a) of this Section:

(1) That the rule is excepted from reconsideration under subsection (a).

including a brief statement of the legal or other reasons for that determination:
or -

(2) That the rule is not a major rule.

(c) The Director, subject to the direction of the Task Force, is authorized, tv
the extent permitted by law, to:

(1) Require reconsideration, in accordance with this Order, of any major rule
that an agency has issued in final form as of the date of this Order and that
has not become effective; and

(2) Designate a rule that an agency has issued in final form as of the date of
this Order and that has not yet become effective as a major rule in accordance
with Section 1(b) of this Order.

(d) Agencies may, in accordance with the Administrative Procedure Act and
other applicable statutes, permit major rules that they have issued in final
form as of the date of this Order, and that have not yet become effective, to
take effect as interim rules while they are being reconsidered in accordance
with this Order, provided that, agencies shall report to the Director, no later
than 15 days before any such rule is proposed to take effect as an interim rule.
that the rule should appropriately take effect as an interim rule while the rule
is under reconsideration.

(e) Except as provided in Section 8 of this Order, agencies shall, to the extent
permitted by law, refrain from promulgating as a final rule any proposed
major rule that has been published or issued as of the date of this Order until
a final Regulatory Impact Analysis, in accordance with Section 3 of this Order.
has been prepared for the proposed major rule.

() Agencies shall report to the Director, no later than 30 days prior to
promulgating as a final rule any proposed rule that the agency has published
or issued as of the date of this Order and that has not been considered under
the terms of this Order:

{1) That the rule cannot legally be considered in accordance with this Order.
together with a brief explanation of the legal reasons barring such considera-
tion; or

(2) That the rule is not a major rule, in which case the agency shall submit to
the Director a copy of the proposed rule.

{g) The Director, subject to the direction of the Task Force, is authorized. to
the extent permitted by law, to:

(1) Require consideration, in accordance with this Order, of any proposed

major rule that the agency has published or issued as of the date of this Order:
and

(2) Designate a proposed rule that an agency has published or issued as of the
date of this Order, as a major rule in accordance with Section 1(b) of this
Order.

(h) The Director shall be deemed to have determined that an agency's report
to the Director under subsections (b), (d). or {f) of this Section is consistent

with the purpuses of this Order, unless the Director advises the agency to the
contrary:

1) :liVithin 15 days of its report, in the case of any report under subsections (b)
or (d): or

(2) Within 30 days of its report, in the case of any report under subsection (f).
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(i) This Section does not supersede the President's Memorandum of January
29, 1981, entitled “Postponement of Pending Regulations”, which shall remain
in effect until March 30, 1981.

(i) In complying with this Section. agencies shall comply with all applicable
provisions of the Administrative Procedure Act, and with any other proce-
dural requirements made applicable to the agencies by other statutes.

Sec. 8. Exemptions. .
(a) The procedures prescribed by this Order shall not apply to:

(1) Any regulation that responds to an emergency situation, provided that, any
such regulation shall be reported to the Director as soon as is practicable, the
agency shall publish in the Federal Register a statement of the reasons why it
is impracticable for the agency to follow the procedures of this Order with
respect to such a rule, and the agency shall prepare and transmit as soon as is
practicable a Regulatory Impact Analysis of any such major rule; and

(2) Any regulation for which consideration or reconsideration under the terms
of this Order would conflict with deadlines imposed by statute or by judicial
order, provided that, any such regulation shall be reported to the Director
together.with a brief explanation of the conflict, the agency shall publish in
the Federal Register a statement of the reasons why it is impracticable for the
agency to follow the procedures of this Order with respect to such a rule, and
the agency, in consultation with the Director, shall adhere to the requirements
of this Order to the extent permitted by statutory or judicial deadlines.

(b) The Director, subject to the direction of the Task Force, may, in accordance
with the purposes of this Order, exempt any class or category of regulations
from any or all requirements of this Order.

Sec. 9. Judicial Review. This Order is intended only to improve the internal
management of the Federal government, and is not intended to create any
right or benefit, substantive or procedural, enforceable at law by a party
against the United States, its agencies, its officers or any person. The determi-
nations made by agencies under Section 4 of this Order, and any Regulatory
Impact Analyses for any rule, shall be made part of the whole record of
agency action in connection with the rule.

Sec. 10. Revocations. Executive Orders No. 12044, as amended, and No. 12174
are revoked.

THE WHITE HOUSE, @ MA\ (E‘W‘\

February 17, 1981.
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.

Tuesday " e
January 8, 1985

Part Il

The President

Executive Order 12498—Regulatory
Planning Process
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Fedecal Register . Presidential Documents

Vol. 80, No. §

Tuesday, Jenuary 8, 1985

Title 83— Executive Order 12498 of January 4, 1985
The President Regulatory Planning Process

By the authority vested in me as President by the Constitution and laws of the
United States of America, and in order to create a coordinated process for
developing on an annual basis the Administration's Regulatory Program,
establish Administration regulatory priorities, increase the accountability of
agency heads for the regulatory actions of their agencies, provide for Presiden-
tial oversight of the regulatory process, reduce the burdens of existing and
future regulations, minimize duplication and conflict of regulations, and en-
hance public and Congressional understanding of the Administration’s regula-
tory objectives, it is hereby ordered as follows:

Section 1. General Requirements. (a) There is hereby established a regulatory
planning process by which the Administration will develop and publish a
Regulatory Program for each year. To implement this process, each Executive
agency subject to Executive Order No. 12291 shall submit to the Director of the
Office of Management and Budget (OMB) each year, starting in 1985, a
statement of its regulatory policies, goals, and objectives for the coming year
and information concerning all significant regulatory actions underway or
planned; however, the Director may exempt from this Order such agencies or
activities as the Director may deem appropriate in order to achieve the
effective implementation of this Order.

(b) The head of each Executive agency subject to ﬂﬁs Order shall ensure that
all regulatory actions are consistent with the goals of the agency and of the
Administration, and will be appropriately implemented.

(c) This program is intended to complement the existing regulatory planning
and review procedures of agencies and the Executive branch, including the
procedures established by Executive Order No. 12291.

(d) To assure consistency with the goals of the Administration, the head of
each agency subject to this Order shall adhere to the regulatory principles
stated in Section 2 of Executive Order No. 12291, including those elaborated
by the regulatory policy guidelines set forth in the August 11, 1983, Report of
the Presidential Task Force on Regulatory Relief, “Reagan Administration
Regulatory Achievements.” .

Sec. 2. Agency Submission of Draft Regulatory Program. (a) The head of each
agency shall submit to the Director an overview of the agency's regulatory
policies, goals, and objectives for the program year and such information
concerning all significant regulatory actions of the agency, planned or under-
way, including actions taken to consider whether to initiate rulemaking;
requests for public comment; and the development of documents that may
influence, anticipate, or could lead to the commencement of rulemaking
proceedings at a later date, as the Director deems necessary to develop the
Administration's Regulatory Program. This submission shall constitute the
agency's draft regulatory program. The draft regulatory program shall be
submitted to the Director each year, on a date to be specified by the Director,
and shall cover the period from April 1-through March 31 of the following year
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(b) The overview portion of the agency's submission should discuss the

agency's broad regulatory purposes, explain how they are consistent with the

Administration’s regulatory principles, and include a discussion of the signifi-

cant regulatory actions, as defined by the Director, that it will take. The

overview should specifically discuss the significant regulatory actions of the
- agency to revise or rescind existing rules.

(c) Each agency head shall categorize and describe the regulatory actions
described in subsection (a) in such format as the Director shall specify and
provide such additional information as the Director may request; however, the
Director shall, by Bulletin or Circular, exempt from the requirements of this
Order any class or category of regulatory action that the Director determines
is not necessary to review in order to achieve the effective implementation of
the program.

Sec. 3. Review, Compilation, and Publication of the Administration’s Regula-
tory Program. (a) In reviewing each agency’s draft regulatory program, the
Director shall (i) consider the consistency of the draft regulatory program with
the Administration’s policies and priorities and the draft regulatory programs
submitted by other agencies; and (ii) identify such further regulatory or
deregulatory actions as may, in his view, be necessary in order to achieve
such consistency. In the event of disagreement over the content of the
agency'’s draft regulatory program, the agency head or the Director may raise
issues for further review by the President or by such appropriate Cabinet
Council or other forum as the President may designate.

{b) Following the conclusion of the review process established by subsection
(a), each agency head shall submit to the Director, by a date to be specified by
the Director, the agency's final regulatory plan for compilation and publication
as the Administration's Regulatory Program for that year. The Director shall
circulate a draft of the Administration’s Regulatory Program for agency com-
ment, review, and interagency consideration, if necessary, before publication.

(c) After development of the Administration’s Regulatory Program for the year,
if the agency head proposes to take a regulatory action subject to the
provisions of Section 2 and not previously submitted for review under this
process, or if the agency head proposes to take a regulatory action that is
materially different from the action described in the agency's final Regulatory

. Program, the agency head shall immediately advise the Director and submit
the action to the Director for review in such format as the Director may
specify. Except in the case of emergency situations, as defined by the Director,
or statutory or judicial deadlines, the agency head shall refrain from taking the
proposed regulatory action until the review of this submission by the Director
is completed. As to those regulatory actions not also subject to Executive
Order No. 12291, the Director shall be deemed to have concluded that the
proposal is consistent with the purposes of this Order, unless he notifies the
agency head to the contrary within 10 days of its submission. As to those
regulatory actions subject to Executive Order No. 12291, the Director’s review
shall be governed by the provisions of Section 3(e) of that Order.

(d) Absent unusual circumstances, such as new statutory or judicial require-
ments or unanticipated emergency situations, the Director may, to the extent
permitted by law, return for reconsideration any rule submitted for review
under Executive Order No. 12291 that would be subject to Section 2 but was
not included in the agency's final Regulatory Program for that year: or any
other significant regulatory action that is materially different from those
described in the Administration's Regulatory Program for that year.
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Sec. 4. Office of Management and Budget. The Director of the Office of
Management and Budget is authorized, to the extent permitted by law, to take
such actions as may be necessary to carry out the provisions of this Order.

Sec. 8. Judicial Review. This Order is intended only to improve the internal
management of the Federal government, and is not intended to create any
right or benefit, substantive or procedural, enforceable at law by a party
against the United States, its agencies, its officers or any person.

THE WHITE HOUSE, GM"‘Q""“(’“

January 4, 1985.

Editorial note: The President's memorandum of jan. 4 1965, for the heads of executive depart-
ments and agencies on the development of the administration’s regulatory program is printed in
the Weekly Compilation of Presidential Documents {vol. 21. no. 1).
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Attachment 4

€. EXECUTIVE OFFICE OF THE PRESIDENT
f s};‘.’y; : OFFICE OF MANAGEMENT AND BUDGET
'»-,.\'f . WASHINGTON, D.C. 20803

Mty 30 985

MEMORANDUM PFPOR OIRA STAFF

PROM: Robert P. Bedelﬁo‘zf

SUBJECT: OIRA Procedures $3

The purpose of this memorandum is to remind you of the policies of
the Office of Information and Regulatory Affairs under the
Paperwork Reduction Act of 1980, Executive Order No. 12291, and
Executive Order No. 12498, with respect to:

o records maintenance;
O public access to records; and
o0 meetings with the public.

These policies are intended to ensure that our responsibilities

are discharged as efficiently and openly as practicable, consistent
with both the law and the need for confidential communications
between the President and his executive officers. Because OIRA’s
role in implementing the Paperwork Reduction Act is very different
from its role in implementing Executive Order No. 12291 and
Executive Order No. 12498, different procedures are necessary for
our actions under each of these three programs. The differences
derive primarily from the different authorities involved. The
rules for Executive Order No. 12291 reviews will be applied to the

Executive Order No. 12498 process to the extent they are relevant
in that context.

BACKGROUND

OIRA“S Role Under the Paperwork Reduction Act. In summary, the
Paperwork Reduction Act requires OMB to review and approve or
disapprove agency requests for information from the public. 1In
this regard, the Paperwork Reduction Act essentially recodified the
Clearance authority that was originally assigned to OMB (actually
the o0ld Bureau of the Budget) by the Federal Reports Act of 1942.

OMB is responsible for determining whether agency information
collection requirements meet the standards of the Act. Reviews
under the Act determine whether the proposed information collection
request is necessary for the proper performance of agency
functions, including whether the information has "practical
utility," whether it is too burdensome on respondents, and whether
there is a need for the information. As a result, our actions may
have legal, judicially reviewable consequences and must be based
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upon a complete record. The Act and our implementing rule specify
the procedures that OIRA must follow. The bottom line is that we
are responsible for ensuring that the record is complete and_
constitutes a justifiable basis for our decision, and that we

adhere to the required procedures in developing the record and
making our decision. :

OIRA’S Role under E.O. 12291 and E.O. 12498. 1In contrast, our
Teview under Executive Orders No. 12291 and No. 12498 derives from .
the President’s constitutional authority over, and responsibility
for actions taken by, his executive officers in carrying out the
law. He has delegated his authority to review regulations to the

Director of OMB. Thus, we conduct our reviews on behalf of the
Director and the President.

iIn conducting an Executive Order review, OMB does not make final
regulatory decisions--those are assigned by law to the heads of the
respective agencies and must in all cases remain the regulatory
agency’s responsibility. The decision is made by the regulatory
agency and the agency is accountable for both the adequacy of the
record of its rulemaking and for justifying the substantive
validity of the decision under the applicable statutes. We review
the draft regulations of departments and agencies and advise
whether the draft rules and their analysis meet the President”s
regulatory principles, as set forth in Executive Orders No. 12291
(Section 2) and No. 12498 (Section 1). As the Executive Orders
note, our review is not intended to provide any third party with
any procedural or substantive right concerning the regulations.

Since some regulations contain collections of information from the
public, they are subject to our review and approval under the
Paperwork Reduction Act as well as under Executive Order No. 12291.

THE DECISIONMAKING RECORD

The law generally requires that agencies must compile a record of
materials that justify their rulemaking actions and that will serve
as a basis for judicial review. The regulatory agency is also
required under the Administrative Procedure Act to provide a
concise general explanation for any regulations adopted by informal
rulemaking and to explain, for example, significant substantive
differences between an NPRM and a final rule, including new facts
or data that the agency has relied upon.

For most rulemakings the law requires only that public comments on
a proposed rule and certain underlying scientific and empirical
data be included with a text of the notice of proposed rulemaking
and a final rule in the rulemaking record. The agency may, and
usually does, include in a preamble to a rule other material in the
record that is significant and relevant to the rulemaking. But the
rule must be based upon and justified by the whole rulemaking
record. Factual material that is not in the rulemaking record may
not be used as a basis for supporting a rule.
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Por paperwork reviews, OIRA is the decisionmaking agency; we open
and maintain that record. Our decision to approve or disapprove is
based upon this record and must be justified by it. The record we

compile is the material that may be reviewed as the law provides by
the courts.

For reviews of regulations under Executive Orders No. 12291 and No.
12498, the agency is the decisionmaker; for judicial review, its
rulemaking file, not factual material available to us, is the
relevant material. 1In accordance with the Director”s Memorandum of
June 11, 1981, (attached) we make available materials we receive
from the public to the regulatory agency so it may consider such
material and include it in its records if it chooses to do so.

when we conduct reviews and give advice under the Executive Orders,
we and the agencies treat our discussions in the same way we handle
such consultation on other subjects -- they are not generally
disclosed. We will, however, make available upon request to the
public all written information that we receive from any member of
the public that we consider in our review, our final recommendation
letter (if any) to the agency under E.O. 12291, ang, of course, any
material we submit for inclusion in an agency rulemaking record.

The following additional policies should be used as guidance in
implementing our responsibilities under the Paperwork Reduction Act
of 1980 and Executive Orders No. 12291 and No. 12498.

RECORDS MAINTENANCE

Each OIRA supervisor is responsible for ensuring that the
relevant documents are placed in the proper files on matters
under their supervision.

Any supervisor (including the Administrator and Deputy
Administrator) who receives written comments directly from a
member of the public will promptly send a copy of the comments to
the appropriate Desk Officer.

Any comments that would otherwise be included in the public
record but for which the commentor proposes to limit public
access should not be accepted without the approval of the Deputy
Administrator. Jim MacRae is responsible for periodic review and
disposition of all files for the purpose of retention, storage,
or destruction, in accordance with the policies set forth below.
Except in unusual circumstances, all documents that are not
required by law to be retained should be disposed of when the

documents that are required to be retained are transferred to the
Federal Records Center.

o Paperwork Reduction Act of 1980

-- Because the written materials in our dockets are the
documentary basis for our paperwork decisions and also
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constitute a basis for the public to review and comment to us
on the proposed agency action, paperwork clearance dockets
must be kept accurate, timely, and complete. To that end,
Desk Officers should place in the docket, promptly after its
receipt at OMB, any material that should be in the record.

The record should include the following material:

- Agency proposal and any revisions;

- OMB worksheet;

- All written comments from the public and other government
agencies;

- Evidence of final OMB action.

After final action (approval or disapproval), the record
should be retained in the reading room for at least 6 months.
At least twice a year the Reports Management staff will review
the files and send to the Federal Records Center all records
for which final action has been completed for at least six
months. The records will be classified as "temporary" for the
Federal Records Center.

0 Executive Order No. 12291

Because the head of the regulatory agency, not OMB, is the
decisionmaker on all rulemaking issues that come to us under
E.O0. 12291, we will routinely make available to.the
appropriate regulatory agency copies of all written materials
that we receive from members of the public during the
rulemaking proceeding and that are relevant to a particular
informal rulemaking.

The Desk Officer should also send to the public reading file

within three days after receipt a copy of any such comments
received from members of the public.

The Desk Officer should send a copy of the final OMB written

recommendation to the agency (if any) to the public reading
file within three days after transmittal to the agency.

The following material will not be made public, but, in
addition to the final written OMB recommendations/views to the
agency (if any), will be retained as part of the regulatory
files:

- draft and proposed agency materials;

- OMB worksheets; and

- internal OMB and interagency documents as described by 5
U.S.C. 552(b) (5).
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-- After completion of the OIRA review, the regulatory files
should be retained for at least six months. At least twice
a year, the Reports Management staff, assisted by the other
Branches, will review the files and segregate all files for
which the reviews have been completed for at least six months.
All files of rules that were "consistent, with no change” will
be sent to the Federal Records Center. All other files will
be retained within the NEOB for one year, then sent to the

Federal Records Center. All files sent to the Federal Records
Center will be classified as "temporary.”

PUBLIC ACCESS TO OUR DOCKETS AND RECORDS

FOIA requests should be handled in accordance with OMB FOIA
procedures. In addition, we have customarily made our paperwork

dockets and written information from the public available for
inspection.

Notwithstanding the increased Secret Service security precautions
in the New Executive Office Building, we must continue to make
access to our public records as simple as possible. All

clearances should be arranged through Jim MacRae“’s office,
ext. 6880.

To avoid confusion and misunderstanding, visitors should be told
at the time clearance is sought that their clearance is limited
to the public reading room. If the individual who has been
cleared does not arrive at the reading room shortly after their
scheduled clearance time, Jim MacRae should be notified. Jim
will alert the Secret Service, which will take appropriate
action. We cannot permit individuals who are cleared into the
building for the reading room to roam through the building.

o Paperwork Reduction Act of 1980

-- Current and recent records of paperwork clearance actions will
be maintained in such a way as to be readily accessible to
members of the public (with exceptions as provided in 5 CFR
1320.18). These files, which are the complete and official
record for clearance purposes, will be kept in NEOB 3201, the
reading room. They will be accessible to the public during
normal business hours--9:00 am - 5:30 pm.

o Executive Orders No. 12291 and No. 12498

-- We will maintain two type of documents in our public files
relating to regulatory reviews -- all comments received from
any member of the public, and all our final recommendation
letters to agencies under Executive Order No. 12291. These
files will also be accessible to the public in the reading
room during normal business hours.
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MEETINGS WITH MEMBERS OF THE PUBLIC (including telephone contacts)

o Paperwork Reduction Act of 1980 -

Any desk officer or supervisor may meet with members of the
public to discuss and receive data and facts that are
relevant to a paperwork clearance decision.

Consistent with the policies of this memorandum and
available time, OIRA staff must be equally accessible to all
members of the public.

In making our paperwork decision, we will consider only
information that we receive in writing. The OIRA staff
should make this policy clear during any conversation with
members of the public, and should advise them to submit
their comments in writing to both OMB and the agency
concerned.

OIRA staff may provide the public with information regarding
the status of our paperwork decisionmaking process and the
material and factual basis of our review, but should refrain
from discussing their views of the issues or speculating on
the outcome of the review.

1f an information collection reguirement is contained in a
proposed rule, any discussion with members of the public

must be limited exclusively to the information collection
request.

Other procedures concerning paperwork reviews are set forth
in 5 CFR 1320 and the Act itself.

o Executive Orders No. 12291 and No. 12498

Declassified in Part -

Inquiries from persons outside of the executive branch about
regulatory matters under Executive Orders No. 12291 and No.
12498 shall be referred to the Deputy Administrator”s Office
or the appropriate agency.

Consistent with the policies of this memorandum and
available time the Administrator and Deputy Administrator
will be accessible to all members of the public.

No one within OIRA except the Administrator or Deputy
Administrator will meet or talk with members of the public
on Executive Orders No. 12291 and No. 12498 matters, unless
specifically authorized by the Administrator or Deputy
Administrator.

Members of the public should be advised to submit their
comments in writing to the appropriate agency if they wish
to submit them to OMB, as provided in the Director”s letter
of June 11, 1981. They should also be advised that any
materials submitted to us will be made part of the public
file and made available to the appropriate agency.
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EXECUTIVE OFFICE OF THE PRESIDIENY
OF FiICt OF MANAGEMINY AND BUDCOD
WABHINOION DC PPNK)

June 3}, 198)

v.-81-9

MEMORANDUY. FOR READS OF EXECUTIVE DEPARTMENTS AND AGENCILS

FEOS DAVIL h. STOTKMAN p?;
DI RECTOR

CSUEJECT: Certain Comrunications Pursuant to
E»recutive Order 122%), "Federal Reculation”

Reculatory relied is one of the cornerstones of President
Reacan's program of economic recovery. As an important ste;
in achievinc regulatory relief, on February 17, 1981, the
Presidernt issuved Executive Order 12291, "Federal Recgulation."
Thie memorandur explains how the Presidential Task Force o
keculatory Relief and the Office of Management and Budget
(O¥=) will comrunicate with the public ané the ascencies
regardinc proposed regulations covered by E.O. 122681, 1t

2lso describes certain obligations of the public and acencies
in this ryeceré.

2 major purpose of the Execuvtive Order is to ensure that, t-
the extent permitted by law, regulatory decisions are basec
upon souné analysis of the potential consequences. Tuward
this ené, & comprenhensive factuai pasis is essentia. tu assi:sz
acencies and other interested parties in assessinc the

- econor.ic and other ramifications of proposed regulatiors.

Under the Executive Order, both the Task Fovce and OME wili
be reviewing factual materials related to rcgulatory proposals.
Both the pudblic and the agencies shoulé understand that the
primary forur for receiving factual communications regarding
proposed rules is the agency issuing the proposal, not the
Task Force or OME. Factual materials that are sent to the
Task Force or OM: regarding proposed regulations should
indicate that they have 2lso been sent to the relevant
agency. Pursuant to this policy, the Task Force and OMP
will regularly advise those members of the public with whor
they communicate that relevant factual materials submitted
to them should alsc be sent to the agency for inclusion in
the rulemaking record. Accordingly, agencies receiving such

materials from the public should take care to see that they
are placed in the record.
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On occasion, the Task Force steff and OMB wi)) seceive ©J
develop factus) materis) which they believe shovl¢ br
considere? by an sgency 6uring s particvler informal
gulemaking. In sccordance with advice provided by the
Department of Justice, such qatexag). vhen submitted to
an sgency for its consideration, vill be identified as

materia) sppropriaste for the whole record of the agency
rulemaking.

Tvo additional matters should be noted. First, our procecurc:
vil) be consistent with the hcléanc of ané policies €as-
cussed in Sierra Club v. Costle, No. 79-15€5, slap op. ot
212-20 (D.C. Cazr. Apri) 25, 19t)). Second, these procecure:
arrly orly to inforral rulemaking proceed;ngs anC are nct 3.
2=y sense intended to affect the more strangent e> parte

rules aprlicable to agency a2juvdications apd forre) rile-
makance. (Such proceedings are expressly intendel by
Concress to be more in the nature of forma2l jucicial pro-

ceecince ané involve bars against various formes of ex parte
cormunication.)
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c - EXECUTIVE OFFICE OF THE PRESIDENT
NS OFFICE OF MANAGEMENT AND BUDGET
\./'l

WASHINGTON, D.C. 20503

A .
Mr. A. James Barnes Mf- ?»,. 1985
Deputy Administrator
Environmental Protection Agency
401 M Street, S.W.
washington, D.C. 20460

Dear Jim:

In recent discussions, you have asked us to review our present
practices to ensure that factual information pertaining to EPA"s
rulemaking activities that is made available to us by members of
the public is also made available to EPA in a timely manner.

We have reviewed our procedures and we believe that our general
policies and practices under Executive Order No. 12291 are sound.
However, in response to your request, we would propose certain
additional procedures, beyond our existing policies and
practices, which, if they are acceptable to you, we would be
willing to undertake on an experimental basis.

Background

our existing procedures implement guidance provided to us by
the Attorney General in an opinion of April 24, 1981, entitled
"Contacts between OMB and Executive Branch Agencies Pursuant to
Executive Order 12291." It complements an earlier analysis by
the Attorney General of the legal basis of the Executive Order
(Memorandum re: Proposed Executive Order entitled "Federal
Regulation," dated February 13, 1981). Both opinions of the
Attorney General are enclosed (Tabs A and B).

The earliest of these two opinions of the Attorney General
concluded that Executive Order No. 12291, which established the
regulatory review process administered by the Office of
Information and Regulatory Affairs was a lawful exercise of the
President”’s Constitutional authority--

"to “supervise and guide”’ Executive Officers in “their
construction of the statutes under which they act in order to
secure that unitary and uniform execution of the laws which
Article II of the Constitution evidently contemplated in
vesting general executive power in the President alone”

Myers v. United States, 272 U.S. 52, 135 (1926)."

The second opinion of the Attorney General of April 24, 1981,
concluded, in part that:
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- The Office of Information and Regulatory Affairs, to which
the authority of the Director of OMB under Executive Order
No. 12291 has been delegated, "may freely contact agencies
regarding the substance of proposed regulations, and may do
so by way of telephone calls, meetings, or other forms of
communication unavailable to members of the public.”

- "[D)isclosure obligations, if any, lie with the rulemaking
agency and not with [OIRA]."

- "[OIRA) is therefore under no legal disability with respect
to contact with rulemakiny agencies. At most, [OIRA] could
adopt procedures as a matter of policy to assist the agencies
in complying with our recommendation or with rules fashioned
by the agencies themselves...." (p. 4).

This opinion, written before the seminal decision of the United
States Court of Appeals for the District of Columbia Circuit in
Sierra Club v. Costle, 657 F.2d 298 (1981), concluded that the
judicial decisions Issued until that time were "confused" as to
whether an agency must include in its rulemaking record for
judicial review factual information received by the agency from
officials of the Executive Office of the President (EOP). The
Attorney General therefore .recommended that agencies include such
factual information in their records in order to avoid the
possibility of judicial reversal. The Attorney General did not,
however, require or recommend inclusion of communications under
the Executive Order that form part of the agency”’s deliberative
process, i.e., legal and policy arguments, analyses of the facts,

and factual data that cannot reasonably be segregrated from
deliberative material.

To implement the recommendations of the Attorney General, OMB
Director David A. Stockman issued a Memorandum for the Reads of
Executive Departments and Agencies on June 11, 1981, entitled
"Certain Communications Pursuant to Executive Order No. 12291,
‘Federal Regulation.”" (Tab C). That Memorandum emphasized "that
the primary forum for receiving factual communications regarding

proposed rules is the agency issuing the proposal, not the Task
Force or OMB."

This emphasis on the agency as the forum for receiving factual
communications merely reflects, of course, the fact that the
Executive Order does not divest an agency head of authority
provided by law or the legal requirement that agency rules must
be based upon the rulemaking record.

Since these procedures were implemented, the court”s decision in
Sierra Club has clearly established the propriety of contacts
Detween EOP officials and agencies concerning rulemaking--
indeed, it has demonstrated their importance for proper policy
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guidance of this critical aspect of government activity--and
demonstrated that the procedures recommended by the Attorney
General and implemented by the Director’s Memorandum go well
beyond what is required by law.

Written Materials from Persons Outside the Executive Branch

The Director”s Memorandum provided that:

- Factual materials that are sent to the Presidential Task
Force on Regulatory Relief or OIRA regarding proposed
regulations should indicate that they have also been sent
to the relevant agency. Pursuant to this policy, the
Memorandum noted that the Task Force and OIRA would
. regularly advise those members of the public with whom they
' communicated that relevant factual materials submitted to

them should also be sent to the agency for inclusion in the
rulemaking record.

- Accordingly, agencies receiving such materials from the

public should take care to see that they are placed in the
record.

- On occasion, the Task Force staff and OIRA would receive or
develop factual material that they believed should be
considered by an agency during a particular informal
rulemaking. The Memorandum provided that, in accordance
with advice provided by the Department of Justice, such
material, when submitted to an agency for its consideration,

would be identified as material appropriate for inclusion in
the record of the agency rulemaking.

To further implement the recommendations of the Attorney General,
OIRA established additional procedures, as a matter of policy,
beyond the requirements of law and the recommendations of the
Attorney General. Thus, we have uniformly and consistently made
available to Members of Congress, the agencies, and the public
copies of documents concerning an agency rulemaking that we have
received from persons who are not officials or employees of the
executive branch. We also strive to maintain copies of all such
documents in our materials that are available for public review.

In addition to such materials being lodged in our public files
and copies being made available upon request, you have asked
whether copies of such documents that pertain to EPA rules could
be routinely sent to EPA to help ensure that such materials are
included, if appropriate, in EPA rulemaking dockets. 1In order

to accommodate you, we will send to the General Counsel of EPA
copies of all such documents that we receive from persons outside
the executive branch. We will seek to provide these copies
within five working days of their receipt in OIRA. .
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Non-written Communications with Persons Outside the Executive
Branch

As you know, our practice with regard to non-written
communications with persons outside the Federal Government, e.qg.,
telephone calls and meetings, is to constrain cgm@unications that
pertain to proposed agency rules. Only the Administrator and 1
(or OIRA employees specifically authorized by us in unusual
circumstances) are authorized to communicate with persons outside
the Federal Government on the substance (as opposed to the
status) of rules that are subject to review under Executive Order
No. 12291. These restrictions also apply to our review of
rulemaking activities pursuant to Executive Order No. 12498.
These restrictions do not apply to the other functions and
activities of OIRA, such as our review of information collection
reguests under the Paperwork Reduction Act of 1980, even if an
information collection request is contained in a proposed rule.
In this latter circumstance, different procedures apply. See 5
CFR Part 1320 (Tab D) and OIRA Procedures Memorandum #3 (Tab E).
The limitations noted above do, however, apply to the parts of a
rule that do not contain an information collection request.

Obviously, senior officials in OIRA must be able to communicate
freely with members of the public and persons withip the Federal
Government, just as the senior officials in EPA do. We have,
however, limited such communications essentially to the
Administrator and Deputy Administrator. Furthermore, even Doug
and I usually do not communicate with persons outside the Federal

Government on proposed agency rules while they are under review
pursuant to Executive Order No. 12291.

Notwithstanding these procedures applicable to all rules subject
to the Order, you have asked whether specific additional
procedures could be fashioned to apprise EPA of factual
information that becomes available to us as a result of
non-written communications with persons outside the Federal
Government and that pertain to proposed EPA rules. Before
describing what we believe is appropriate, it is useful first to
deal with an approach we have rejected and the reasons why.

lps the court stated in Sierra Club v. Costle, “"Under our system
of government, the very legitimacy of general policymaking
performed by unelected administrators depends in no small part
upon the openness, accessibility, and amenability of these
officials to the needs and ideas of the public from whom their
ultimate authority derives, and upon whom their commands must
fall....Purthermore, the importance to effective regulation of
continuing contact with a regulated industry, other affected
groups, and the public cannot be underestimated. Informal
contacts may enable the agency to win needed support for its
program, reduce future enforcement requirements by helping those
regulated to anticipate and shape their plans for the future, and

spur the provision of information which the agency needs.® 657 .
® 23 200 24nn.1 (1QRT)Y .
= Declassified in Part - Sanitized Copy Approved for Release 2012/01/12 : CIA-RDP88G01332R000901080028-4

Ml | AT AT NSNS NS N NSNS NS e N1 Ny




y |
Declassified in Part - Sanitized Copy Approved for Release 2012/01/12 : CIA-RDP88G01332R000901080028-4

"Logging”

Although you have not suggested it, we believe that a general
"logging®™ program or some variant thereof, particularly between
and within executive agencies and entities, would not be an
acceptable solution and would, as a general matter, be bad
policy. The Attorney General’s opinion of April 24, 1981,
confirms this at pages 7-9 (Tab A).. This view is also reflected
in Sierra Club v. Costle, 657 F.2d 298, 404-408 (1981); orior
congressional consideration of the issue (see pp 3-4, Tab A);
and, EPA"s own stated position on the matter (Tab F).

In a nutshell, here is why we think a general "logging" system is
a bad idea.

5 It is unnecessary. There would be no adverse legal
consequence even if we were to have information that is not
in the agency record. An agency rule must be based on
material in the record. Since EPA cannot rely on
information it does not have to support a rule, see 657 F.2d
401, factual information that might be available to us from
persons outside the Federal Government, that is not also
made available to EPA, is not pertinent. Furthermore, an
agency has no use for who-talked-to-whom entries.

o Imposition of a logging requirement would improperly
interfere with the communication of policy views within the
executive branch and the deliberative process itself. The
court in Sierra Club rejected this approach. This was also
a basis for Congress” rejection of the proposal to apply "ex
parte” requirements to informal rulemaking. See pages 3 and
4 of Tab A, particularly footnotes 5-8.

o It is contrary to the "legislative model” of informal
rulemaking® adopted by the Congress.

o It would divert attention from whether the agency’s decision

is a good one--the substantive issue--to how the agency made
the decision.

24here agency action resembles judicial action, where it involves
formal rulemaking, adjudication, or quasi-adjudication among
"conflicting private claims to a valuable privilege," the
insulation of the decisionmaker from ex parte contacts is
justified by basic notions of due process. But where agency
action involves informal rulemaking of a policymaking sort, the

—mma miccambhlacakhla Wb Vs
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© It would establish a paperwork blizzard if all participants
in all discussions were required to "log” all communications
on the thousands of rules considered every year. This would
be nothing short of a bureaucratic nightmare to administer.

© A "logging requirement™ would be impossible to “"define."
When would it begin? Who would it cover? When would it
end? What would it consist of? There are neither practical
nor principled answers to these questions.

0 Such a procedure would logically require the agency to log
all of its internal deliberative discussions also--a
practical impossibility.

Additional Procedures

Nonetheless, in order to increase the amount of factual
information that is available to EPA for its rulemaking
decisions, and to respond to your regquest, we propose the
following procedure which, if acceptable to you, we would try
for a period of time and then reassess with you,

Whenever the Administrator or 1 have a meeting or a telephone
call with a person outside of the executive branch concerning a
proposed EPA rule subject to Executive Order No. 12291, and that
meeting or telephone call provides factual information that we
are not confident has also been provided to EPA, either the
Administrator or I will call the General Counsel of EPA and
advise him of the communication and of the relevant factual
information. EPA can then do whatever it deems appropriate with
regard to the information reported to the General Counsel.
Furthermore, with respect to scheduled meetings, if any, we will
try for a period of time and for a few rulemakings to provide an
opportunity for senior officials of EPA to attend and
participate, if they choose to do so. After some experience, we
will reassess this procedure, as well.

Please let me know if you believe that we should initiate these

ptocgdures.
S it Aot

Robert P. Bedell

Deputy Administrator

Office of Information and
Regulatory Affairs

Enclosures

&
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