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EXECUTIVE OFFICE OF THE PRESIDENT Executive Regictry ‘
OFFICE OF MANAGEMENT AND BUDGET 2636X/1 j
WASHINGTON, D.C. 20503 85‘
LTI
‘4,‘\‘. E%
. A5 gles I
R R NRROR P NORE

]
e o= "]

MEMORANDUM FOR THE HEADS OF DEPARTMENTS AND AGENCIES SUBJECT TO
EXECUTIVE ORDER NOS. 12291 AND 12498

FROM: Wendy L. Gramm, Administrator, OIRA

SUBJECT: Revised June 13, 1986, Memorandum on Certain
New Procedures of the Office of Information
and Regulatory Affairs

Attached is a revised version of my Memorandum dated June 13,
1986 concerning certain new procedures primarily on the
disclosure of information about our reviews under Executive Order
No. 12291 and Executive Order No. 12498. This revised version,
also dated June 13, 1986, is intended to be a replacement for the
earlier Memorandunm.

The principal change in the revised version is the inclusion of a
section concerning the effective date of the new procedures. An
explanation of the effective dates of the several sections of
these procedures was inadvertantly deleted from the original
version. There are other points of clarification as well
including: (1) the definition of "correspondence" in procedure
#3; (2) the availability of a current list of agencies that have
elected to be covered by procedures #4 through #6; and (3) the
availability in the reading room of copies of draft regulatory
program submissions from departments and agencies, procedure #8.

We have scheduled a public briefing for August 12, 1986, for
interested persons who have questions on these new procedures.
The briefing will be in Room 450, O0ld Executive Office Building
at 10:00 a.m. Admission to the OEOB may be arranged by calling
395-5897.

Attachment
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EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

June 13, 1986

MEMORANDUM FOR THE HEADS OF DEPARTMENTS AND AGENCIES SUBJECT TO
EXECUTIVE ORDER NOs. 12291 and 12498

FROM: Wendy L. Gramm, Administrator, OIRA

SUBJECT: Additional procedures concerning OIRA reviews
under Executive Order Nos. 12291 and 12498
[Revised]

From the time the President signed Executive Order No. 12291 on
February 17, 1981, OMB has worked with the Departments and
Agencies to develop and implement various procedures concerning
the review of draft rules by the Office of Information and
Regulatory Affairs (OIRA). We have also developed trial
procedures and supported legislative proposals concerning our
reviews as we have gained experience with these Executive Orders.
For example last year, we implemented on a pilot basis with the
Environmental Protection Agency additional procedures concerning
OIRA’s communications with persons outside the Federal
Government. ‘

We have also supported an American Bar Association Resolution
that endorsed the President’s regulatory review efforts and
recommended that more information concerning our reviews be made
available to Congress and the public.

The purpose of this memorandum is to advise you of additional
procedures that we have determined, as a matter of administrative
discretion, to implement concerning our review of draft rules
under Executive Order No. 12291 and to set forth our policy on

disclosure of agency regulatory program drafts under Executive
Order No. 12498.

Current Procedures

These new procedures supplement our current procedures. As you
are aware, Executive Order No. 12291 establishes certain
procedures; the Administrative Procedure Act sets forth
procedural and substantive requirements that govern agency
action; other statutes establish procedures; and OIRA has adopted
its own internal rules concerning its review of draft rules under
Executive Order No. 12291. Furthermore, Departments and Agencies

usually have established rules or practices to implement their
rulemaking activities.

Attached to this memorandum are copies of some of the relevant

materials concerning our reviews and procedures. Several of the
most important features of these current procedures are:
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Reviews under Executive Order No. 12291

(@

Rules must meet statutory requirements. Executive Order No.
12291 reviews cannot result in rules not authorized by law or
rules that do not carry out statutory requirements.

Rulemaking decisions are made by agency heads. Executive
Order No. 12291 makes it clear that the rulemaking authority
of the agency head is not displaced by the Order.

Rules must be based on the agency record. Executive Order
No. 12291 cannot cause rulemaking decisions that are not
supported by the agency rulemaking record. The law requires
that all agency decisions must be rationally based on
information in the agency record.

Requirements of Executive Order No. 12291 apply only to the
extent permitted by law. If there is a conflict between the
Executive Order or the President’s regulatory principles in
Executive Order No. 12291 and the law, the law governs.

Current OIRA Procedures

o

Only the Administrator and Deputy Administrator within OIRA

. (or someone specifically designated by them) may communicate

New

with someone who is not employed by the Federal Government on

regulations submitted to OIRA for review under Executive
Order No. 12291.

Written materials received from anyone not employed by the
Federal Government are made available in OIRA'’s public
reading room for review by the public.

OMB has advised persons who wish to send us information about
regulatory proposals to send information to the rulemaking

agency, with a copy to us, so that the material may be made a
part of the agency record.

In general, OIRA provides written reasons to the agency
whenever OIRA returns a regulation to an agency for further
review because it is not consistent with the President’s
regulatory principles.

OIRA issues full reports annually on the disposition of all
rules reviewed under Executive Order No. 12291, including a
list of all returned rules.

Procedures

OIRA will make available, upon written request made to OIRA
after publication of an ANPRM or NPRM in the Federal

Register, copies of any draft of the ANPRM or NPRM submitted
for OIRA’s review under Executive Order No. 12291;

-2-
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2. Similarly, OIRA will make available, upon written request
made to OIRA after publication of the final rule in the
Federal Register, copies of any draft of the final rule
submitted for OIRA’s review under Executive Order No. 12291;

3. OIRA will make available, upon written request made to OIRA
after the ANPRM, NPRM or the final rule is published in the
Federal Register, all written correspondence concerning the
draft submitted for OIRA’s review under Executive Order No.
12291 that is exchanged between OIRA and the agency head.
"Correspondence” means any documents exchanged between OIRA
and the head of an agency.

These procedures are derived from provisions in S. 2433, as
reported from the Senate Governmental Affairs Committee, with
Administration support, in 1984. The Report on S. 2433 (No.
98-576, 98th Congress, 2d. Sess.) contains explanatory material
as to how these provisions would have been interpreted had

S. 2433 been enacted. We will be guided by that material in
implementing these first three provisions.

4. OIRA will send EPA copies of all written material concerning
EPA rules that OIRA receives from persons who are not
employees of the Federal Government;

5. OIRA will advise EPA of all oral communications concerning
EPA’s rules, e.g., meetings, telephone calls, that OIRA
(i.e., the Administrator and Deputy Administrator) has with
persons who are not employees of the Federal Government; and

6. OIRA will invite EPA to all scheduled meetings with such
persons concerning EPA’s rules;

In May 1985, we instituted with EPA on a trial basis other
procedures to better conform our Executive Order No. 12291 review
procedures to EPA’s somewhat unique internal procedures and
statutory provisions concerning rulemaking. (See attached letter
dated May 30, 1985, Attachment D). These procedures are
practical, and EPA believes that they are useful. This
Memorandum revises those procedures with EPA and makes them a
part of OIRA’s current procedures.

(Note: These procedures do not apply to information collection
requests under the Paperwork Reduction Act of 1980, even if such
requests are a part of a proposed agency rule. Other procedures
apply to such matters, see 5 CFR Part 1320.)

7. OIRA will apply these procedures (#4 through #6) to any other
Department or Agency that is subject to Executive Order No.
12291 if that agency elects to institute these procedures, or
any part of them.
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Procedures #4 through #6 presently apply only to EPA. Although
patterned upon EPA’s statutory and internal procedures
nonetheless, OIRA is prepared to extend these procedures to other
agencies if the head of the agency so requests. A current list
of agencies that have requested coverage will be maintained in
the public reading room.

In addition,

8. OIRA will make available upon written request to OIRA made
after the Regulatory Program is published, any agency draft
submission sent to OIRA under Executive Order No. 12498. A
copy will be available in the public reading room;

9. OIRA will continue to publish a complete annual accounting of
Executive Order No. 12291 activities;

10. OIRA will make available upon written request to OIRA made
after the end of a calendar month, a list of all draft
ANPRMs, NPRMs and draft final rules for which OIRA has
completed review under Executive Order No. 12291 during the
preceding month (and the length of our review for each); and

11. OIRA will place in its public reading room: all written
material received from persons outside the Federal Government
concerning agency rules; a list of all meetings with persons
outside the Federal Government pertaining to rules of an
agency if that agency elects to participate in procedure #6;
and a list of all other communications with persons outside
the Federal Government pertaining to rules of any agency if
that agency elects to participate in procedure #5.

Effective Date of New Procedures

The effective date of these new procedures is June 13, 1986, as
explained below.

For purposes of new procedures #1 through #3, OIRA will make
available in accordance with the conditions of those procedures,
all drafts of the rule (and written correspondence referred to in
procedures #3) if the review under Executive Order No. 12291
began on or after June 13, 1986, or was under review on that
date. OIRA reviews of draft ANPRMs, NPRMs and final rules will
be separate actions for purposes of disclosure. For example,
copies of a draft NPRM under procedure #1l will be available in
accordance with the conditions of procedure #1 after publication
of the NPRM, if it was pending on or submitted after June 13,
1986 for review under Executive Order No. 12291. Disclosure of
the draft NPRM would not be delayed until publication of a final
rule. The reviews are distinct events for disclosure purposes.
Similarly, if a review under Executive Order No. 12291 of a draft
NPRM was completed prior to June 13,1986, it would not be covered
by these new procedures. Drafts of the final rule would be
subject to procedure #2 if the final rule was pending on or
submitted after June 13, 1986.
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For purposes of procedures #4 through #6, the effective date will
be the date of receipt of the request by the head of an agency to
have these procedures apply. They apply as of June 13, 1986, for
EPA. (Trial procedures with EPA have been effective since May
30, 1985).

Procedure #8 will apply to drafts of the agency submissions for
the 1986 Requlatory Program and thereafter. The annual
accounting referenced in procedure #9 is an Appendix to the
annual Regqulatory Program. The lists referred to in procedure
#10 and #11 will be available in OIRA’s public reading room and
upon written request on the 10th day of the month following the
month for which the list is made. The first list will be
available August 10, 1986. All written material pertaining to
rules subject to Executive Order No. 12291 review received from
persons not employed by the Federal Government as described in

procedure #11 will be available within 3 to 5 days of receipt by
OIRA.

These new procedures and OIRA’s existing procedures are intended
only to improve the internal management of the Federal

Government, and are not intended to create any right or benefit,
substantive or procedural, enforceable at law or in equity by a

party against the United States, its agencies, its officers or
any person.

Attachments

A - Department of Justice/OLC Opinion dtd 2/13/81
B - Executive Order No. 12291

C - Executive Order No. 12498

D - OIRA Procedures #3
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Attachment 2

B United E1ates Drpartinent of Jushure
Washington, B.C. 20330

- *nNA
A33:/3TANT ATTORNEY CUnERAL . 1 3 i ..5 -..l.i
OrriCL OF LECAL counstli 1

MEMORAMDUM -

Re: Proposed Executive Order entitled "Federal Regulation”

The attached proposed Executive Order was pgepargd by '
the Office of Management and Budget in consgltatzgn with thzs
Office, and has been forwarded for the consideration of this
Department as to form and legality by the Office of Management
and Budget with the approval of the Director. The propgsed
Order is designed to reduce tegulatory §urden§, to provigde
for presidential oversight of.the a@mxnxstratxve process,
ans to ensure well reasoned.regulatzons. ?he Order sets .
forth a number of reguirenents tbat Executive Brancp_agencxes
must adhere to in evercising their statutory rulemaking
authority. Ve conclude that the Order is acceptable as to
form and legality.

The Order has the following méjor provigions. Agencies
must take ‘action only if the_pqtentla}'benefxtg outweigh the
social costs; attempt to maximize soc1§1 benefits; choose
the least costly alterqat@vg in §elect1ng.amo§g regu}agoEy
objectives; and set priorities with the aim o maximizing
ne: benefits. All of these requirements must be folloyec
»to the extent permitted by law." The Order would reguire
agencies to prepare for each "major ;ulg" & §egulatory quac:
Analysis (RIA) setting forth a degcrzptlon of the.potgntzai
costs and benefits of t@e propose:.rule, a_determxnatzon of
jts potential net benefits, and a description of alternative
approaches that might substantially achleve regulatory goals
at a lower cost. Agencies wogld pe ;equzreé to determine
thet any proposed regula:ion.1s within s;etutory authgrlty
and that the factual conclusions upon which the rgle is
based are substantially supportgd by the record viewed as 2
whole. The Director of the Office of Management and Budget

_and the Presidential Task Force on Regglatory Relief woulsd
be given authority, inter alia, to cesignate proposed or °
existing rules as major ;uies: to prepare un1£9rm standards
for measuring costs an2 benefits, to consult with the agencies
concerning preparation of RIA's, to state approval or disapprovel
of Rin's and rules on the administrative record, to require
agencies to respond to these views gand to defer rulemaking
while so consulting), and to establish schedules for review
and possible revision of existing major rules. The Order
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i 1 jes that are pending on
would'rcqu;rgtggzzgtgic:? g:iizdgzg rules that have yeen s
the 0%t ofinal rules but are not yet legally etiect;:eévgz
issued as‘der them under the Order. By its terms, the ;;]:
e reconsxt no substantive oOr procedural rights enforce o
would e : ainst the United. States or its rgpgesen;qtzv-s,
1 ; pa;t{hegnih would become part of the adrinistrative
::togggfor judicial review of final rules.

- 1. Legal Authority: In general

The President's authority to issue the prc?oiid g:izutxve

o:der‘derives from his constitutitzglnpgwgr éznst ,eAri. 1,
i cu . .S. . '

that ?aw:egi i::igigitzde:;at this provision au&hor;ze; .
S It'dsnt as head of the Executive Branch, to suge:;:s
i Pr?sx'esx;cutive of ficers in "their construction oi t
s der which they act in order to secure thai unitary
statutgi :; execution of the laws vhich Art}cle 11 e‘lthe
b uq:u:ion evidently contemplated 1in ves%1ng geneaaitee
C°n23:ive power in the President alone." Myers v. LD
;tites, 272 U.S. 52, 135 (1926).1/ .
E—— .

The supervisory authority recognized in Hzggshts biizc on
the distinctive constitutio::l gziziggnth:ii;eiizefuéct;on
. " e charges e _ - .
~take Care giau:he exeiution of many statutes simultaneously:
of coordinating . i issi confined to the enforcement
synlike an administrative cotmission . the President
Unthe statute under which it was createc . . - are tha; -
25 a constitutional of ficer chargee §1t:°§i§i:95§eet C mabe
> A ion' be executed,” Youngstows o ine
énasi °§at§2;51323 U.S. 579, 702 (1952) (vinson, C.J., gissentirs
O . L4 ' . -

- §76), the
' y v. valeo, 424 U.S. 1, 140-41 (1 §
%/pri:esggtii thd that'any *gignificant gov;::?gzgzé g;tiﬁ
. ic law"™ must be
i ursuant to a public : -
53??5::§do§ the United States,"” app:x:;eivzy ;ge :r;flgi?tz.
Department pursuant rt. 11, )
ot thi'zszdtgitathii holéding recognizes the importance oirﬁii*r-
e b? : the President's supervisory powers Over thisz :xre=s Eé:
servlngr duties, subject of course to the powver o'. ?;gio;
:;:52;2 ;residential supervision by appropriate legislation.
See-also n.7, infra.

-2 -

Declassified in Part - Sanitized Copy Approved for Release 2012/01/12 : CIA-RDP88G01332R000901080004-0



A

Declassified in Part - Sanitized Copy Approved for Release 2012/01/12 : CIA-RDP88G01332R000901080004-0

' icial
r, because the President is the on}zuziec:ziugiiscto
"§§°::: ; national constituency.rhz ;zru:;éertZVing regulatory
v i tho 23
: a ecute 2 uniform me . ac 8
gi?:%:t;:;se:hat tesponis ;ot;:ep::iiazﬁgszecg::t;iution&l
fillment © ima systen
Vh°1e.2(bi§2t§?1the proposed Order promotes 2 co?:dt::tiitei-
respons; vion, ensuring @& measure of unxformxfy tatotes
of e ior and'execution of a number of diverse :d incon;istencv
prgtatzonh Sidance were permitted, confusxog ; e in )
xfé?g :§§u13 as agencies interpreted open-ence :
- €0
giffering ways- ' . ' ise
Nevertheless, it is clesr that whe FEELRCL L lches by
; wers must conform ive
of supezv;7°r¥lnp?ssuin9 directives to govein §2§o§’§§§2§
Congf;S iﬁe President may not, 8% . gener: géaries set by
Brangré or permit agencies to transgress gz I %343 v.s
tequ : Tube °o Ve 14 . . . ¢
town Sheect & wyer
congrggzi) Yo;: is with these basic precepts 1n Minc that
igz ;roposed Order must be approachec.

¥ i i 1 intent in
i n ingquir 1nto_congress;9na i

i bellzz:e;thIZanizg rzlemakxng aut@agzty ¥1111u;::iiz |
e Sta1 ality of presidential'supervxsion of ru § kslétive
supgortg:?:e ggancb agencies. Vhen Congrt;stdtiggzt::en:?es
DY wor & ive agencies, it is aware that 2 nC
PO ::isuztiitzgis subject to ptesxdentxa}.sugzr:;txtg
peT o er of both substance and procedure. Tnxf s Mot et
o matteréon-vess never intends in 2 §PQC1£IC~C?°:ut =
32y ieen ‘alg;upervision of an Executive agen-y,.t LAt tes
presxdentl be presumed to have done SO whenever it f?icial
‘h§UIak2:; pngr directly to a subordinate Executive O
rulemakin

) ! i uncleab
ta

i f the
presidentlal gupervision. Congress is also awvare ©O

See Bruf:l Presidential power 2and Adrinistrative Rulemaking,
-y

' ulé i intrude
3/ 1In certain circumstances, statutes coulé invade or 1

X : o e
ITroermissibly upon the President's "inherent” PpOwWers. b
::Et jssue does not arise here.

-3 -
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. dcpencent regulatory

i {nsulation given to the ind : .
:SZﬁ:EZE‘V:nd it has delegated '917m?k1ng::z;::;tzilt?ntzifefence-

D it has sought to minimize 1
agencies when -independent agencies ho
the heads of non-incep 2
Bi ign;;:it;ons at the pleasure of the Presxden;a ::o.gzgalous
g them from office for any reason. 1t wou from presicentizl
temo:tribute to Congress an intention to immunize LR e to
Lo Prvision those who are, by tgrce of QrEO Iiﬁ :: 2ta‘utorv
‘uggval when their performance 2an exercising e - s
::fies displeases the President. -
of course, the fact that the President has Pz:ha222§§;::;kinc
tional and implied statutory ;uthor1t¥d:§i;g¥°§§: extent Of i
ive Branch agencies does no
by :¥::2§;: supervision. It does quggest. how;vet.ngza;urport
perm::vision is more readily justxf;ed when %t. oeziscretion
S:Fily to displace, but only to guide and lxmlzéordinate
v ? h Congress has allocated to a pargzcular ; S heonsistent
w?ficial. A wholesale displacement might bel eant of ficizl.
oith the statute vesting authority in the-rso;vcourse there
s Mvers V. United States, Supra, at %35' mitted to
S aties 5o peculiarly-and specifically conmet question
he discretion of a particular officer as to r; officer's
tg:ther the President may overrule or revise tigulz; instance."
M retation of his statutory duty in a par ay consti-
in%erzuggestion is based on the view that CQngrg:§l?t§es
Thtionally conclude that sone statutory'tesP°n§th;ut the
t; 14 be carried out by particular officers w;d o e ee
S .ident's revision, because such ?ffzqers.heal conpe tence
g::ing-the technical expertiie.ani 12:2;:::;:2;er t;p;ossess.4/
the ultimate -2 e ieceTae i
thg: czﬁg:eiiaigzig?egf course, lesser incursions on :i?;nxs;ra.xi
g? -:etion are easier to support than gteatefp°“e§éen: may
b??ice has often taken the position ggzzszgiﬂaigig res:Snsi-
; ing statutory v oS
;9?§2iisWI::at::;er2;:;rg them to consider statutorily relevant
1 ’

——

/ £ . a inistrative Agencies
—§H. Friendly, The Fe eral Adminis
1196%7 (giscussing éoncept of 'ggency exper;ise' a;hzeasz?s
;or delecation of power to part;cularsa%;ngézil;rs he live
affirmed, however, that even su s
§?§§§s§§3 at the'pleasure of the President. 272 L.S. at
135..
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ratters that he deems appropriate, 8s lonz as .the Presidgnt
coes not divest the officer of ultimate statutory svthority.5/
Of course, the President has the avthority to inform an .
appointee that he will be discharged if he fails to base hics
decisions on policies the President seeks to irplement.6/

-2 A. The Order would impose requirerents that are both pro-
cedureal and gsubstantive in nature. Ptocgdurally, it would
direct agencies to prepare an R1A assessing the costs and
benefits of mzjor rules. Ve discgrn no plausible legeal
objection to this requirement, which like nost procedural
requisites is at most an indirect constraint on the exercise
of statutory discretion. At least as a general tu}e, the
president's authority of "supervislion] in his adninistrative
control,” Myers v. United States, supra, at 135, permits
him to reguire the 2gencies to follow prgcedures thag are
designed both to promote "unitary and uniform execution of the i
jaws™ and to aid the President in carrying out his constitutiona.
duty to propose legislation. See U.S. Const., A;t. 11, §

3. Ve believe that 2 requirement that tpe 2gencies pa2rformm
cost-benefit analysis meets these criteria. Further, the
President's constitutional right to consult with officials
in the Executive Branch permits him to recuire them to inform
hir. of the costs and benefits of proposed gchon.l/ In our
view, a reguirement that rulemaking authorities prepare
an RIA is the least that Myers must me2n with respect to the

President's authority to "supervise and guide™ Executive
officials.

B. Substantively, the Order would requirg ggencées to
exercise their discretion, withirn statutory 11m1§s, in accor-
dance with the principles of cost-benefit analysis. More

€/ See cenerally, 1 Ops. Office of Legal Counsel Nos. 77-21,
F7-5€ (1977).

6/ See note 4 supra.

7/ See U.S. Const., Art. II., § 2 (Pgesiéent'may fre;uire

the Opinion, in writing, of the principal Off§cer in eact o§ tre
executive Departments, upon any Subject relating to the Duties
of their respective Offices").

-5-
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conplex legal questions are raised by this requirement.

Ssore statutes may prohibit agencies from basing & regulatory
decision on an assessment of the costs an3 benefits of the
proposed action. See, e¢.g., EPA v. Nationel Crushed Stone
Ass'n, 101 S. Ct. 255 (1980). The Order, hovever, expressly
tecognizes this possibility by requiring agency adherence to
principles-of cost-benefit analysis only "to the extent
pexmitted by law.” The issue is thus whether, when cost-benefit
asalysis is a statutorily authorized basis for decision, the
President may require Executive agencies to be guided by
principles of cost-benefit analysis even when an agency,
acting without presidential guidance, might choose not to do
go. Ve believe that such a requirement is permissible.
First, there can be little doubt that, when a statute does not
expressly or implicitly preclude it, an agency may take into
account the costs and benefits of proposed action. Such 2
calculus would simply represent a logical method of assessing
whether regulatory action authorized by statute would be
desirable and, if so, what form. that action should take. 1In
our view, federal courts reviewing such actions would be un-
likely to conclude that an assessment of costs and benefits
vas an impermissible basis for regulatory decisions.

cecond, the reguirerent would not exceed the President's
powers of *supervision." It leaves 2a considerable amount of
decisionmaking discretion to the agency. Under the proposed
Order, the agency head, and not the President, would be .
required to calculate potential costs and benefits and to
ceternine whether the benefits justify the costs. The agency
would thus retain considerable jatitude in determining
whether regulatory action is justified and what form such’
action should take. The limited reguirements of the proposed
Orcer should not be regarded as jnconsistent with a legislative
-decision to place the basic authority to irplement a statute
in a particular agency. Any other conclusion would create
a possible collision with constitutional principles, recognized

in Myers, with respect to the President's authority 2s heas
of the Executive Branch.

C. We believe that the President would not exceed
any limitations on his avthority by authorizing the Task
Force and the Director to supervise agency rulemakinc as the
Order would provide. The Order does not erpower the Director

-6-
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. . . e ire
Task Force to displace the relevant ugenc§e;i;: 2;:chc.g1 3
o i stat tory functions oOr in assessing 026 weig g the
oo ts Ststgone¥its of proposed actions.8/ The funct;oture
S For -nd the Director would be supervxsoryzin 2.£actéel
e Forc§ :lude such tasks as the supplementation o. focto
I o 3cve10pment and implementation of uniiormt:yent;
o ne thg b the identification of 1pc0tre§t sta omd te
o e o gg{ge placement in the adm%nxstratxve rectr' :ar
og:faCt't.gisapproving agency conclusions that éo ?gent?g-
. conto to the principles expressed in the Pres Nt 1 d be
o confomocedurally, the Director and the Task Forc ettt
O hor Pg to require an agency to defer rulemaking :ction
R to their views concerning proposed agenci A autéority
re;ponded gf consultation would not, however, ing :oeit th
o l?ow:.ran agency's ultimate judgment, delegate At
o ina tential benefits outweigh costs, that PT t
das, e P: tute compel 3 particular course of actxoniation
under s s‘: inforﬁition is available to justify t:gu'ask .
that ‘dquabnatters, the role of the Director and tw:rlof
R rce t‘:hed;\r.iscat'»' and consultative. The 11@1ted poefore
:ggziviii:n enbodied in the pfopos:iggiii; ;:;e§2ezo sup;rvise
i t wi ident's re .
:::s;izigzi::tgrizzhyzzi;gut displacing functions placed by

jaw in particular agencies.

B/ b. L. No. 96-511, sS4
c g ecuction Act of 1980, Pu
3 Th;sigpe;;gzﬁdis some implied statutory squor: :zzythe
R b ggvina OMB a direct role in coordxna:;gg u%lic.
ordeiatgons thSt impose paperwork burqens zn she pives the
{?gu ct to non-independent agencies the c gencv the ectics
;}tzcigipiuthority to disapprove 'un;iié?nabége :ét SY Onot
ir : it ) .

i requests. § 3504(¢( © no
o ;nfizta:;:? h:aever, to disapprove the accozp;gg;?:)fus‘
':te§§ jneofar as the two 2are separableigsgie :
;e;. No. 930, 96th Cong., 26 Sess. 56 ( .
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33. Suspension of proposed and finsl regulations.

The Order regquires gxecutive pranch agencies (1) to
suspend the effective date of rules that have been issved as
final rules, but have not becone legally effective; and (2)
to .reconsider rules that are proposed but have not yet been
mqﬁe final. After suspension of final rules, agencies must
réconsider all such rules in accordance with the Order.

These requirements are imposed only "to the extent permitted

" py law® and are thus inspplicable when a judicial or statutory
deadline reguires prompt action. Moreover, agencies must,
in complying with these directives, adhere to the reguirenents
of the Administrative procedure Act (APA), 5 U.s.C. § 551 et
seg., and all other laws.

For rules that have not yet been nade final, the APA
{imposes no special procedural reguirements. Agencies need
not follow the notice and comment procedures of s U.S.C.

§ 553, for nothing in that provision reguires an agency to
allow a period for comment on a decision to delay final
adoption of 2 proposed rule. The agency's decision may,
however, be subject to judicial review, and the agency may have
to furnish a reasoned explanation for thas decision. See

ASG Indust. V. CPSC, 593 F.2d 1323, 1335 (b.C. Cir. 1979);
Bction for children's Television v. FCC, 564 F.28 458, :
476-79 (D.C. Cir. 1977). The explanation here -- that the
agency neecs time to prepare an RIA reguires by Executive

order -- is, we believe, sufficient.

The second category of regulations covered by the Executive
Order raises somevhat different leg2l issues. Under 5 U.S.C.
§ £53(b), notice and comment procedures must be followed for
-wpulenaking” unless »"the agency for good cause finds (and
incorporates the finding and a brief statement of reasons
therefor in the rules issued) that notice and public procedure
thereon are impracticable, unnecessary, Or contrary to the
public interest.” Under s U.S.C. § 551(5), the term “rule-
making" is defined as “"agency process for formulating, arend-
ing, or repealinc 2 rule.” The initial guestion, then, is
whether an agency's decision to *suspend” 2 final but not
effective rule is »rulemaking® which triggers the procedural
safeguards of § 553.
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' ' ’ d that 2
t memorandum, this Office conclpde L
0 ‘alns:sgziz?on of the effective date of a.tznal rule snguid
; :o in general, be reg2rded as rulemaking within the meenxnioﬁal
2? éhe APA.9/ We based our conclusion on 'ggetilezgfszziszss..
5 aaencies discretion to exte e _
é:::n;rgzig;zz bzyond 30 days" and the ;biencz o:fzzztgsgry
history suggesting “"that a delay in
t:giuzzet:: sort og agency action that Congress integdee to
jnclude within the procedural requirements of § 553( ).f the
Ngvertﬁeless, we believe that a short:;etm sg:s;:i:ogfoan
F i le is not e equ <
effectiveness of a.fxnal {0 . valent e e
ini e led with a process desigheéd 1O
{ndefinite suspension Eoup . . s decigned hirng &
i he basis for the rule, with a view to .
:::x:Zl:. Although the former seems faxgly ;h;g;izirnggAas
tens ion of an effective dage un er' P
;ati:; :;ould probably be characterized as "agency process

for formulating, amending, or repealing a rule®” for purposes
of § 553(b).

ifference between these two measures for purposes
of § ggg gecomes clear upon- examination of the :que:::nof
events that is expected to take place under eac 1881 a‘;nci=s
Under the President's Memorandum of January 29, p ;ixg neies
re to defer the effective dates of final rules for s X'll.
Azn order to review them. The completxgn of iia;izgzlgz :iloved
i i dispositions. he rule : .
point to either of twd sitions, The Tol®it might o2
to taxe effect as published in fin ° %irst L eien
withérawn for some proposed change. The ir dfsposition D end
would reguire no new procedures. The seconc ¥ wos-
mendment or repeal of the earlier
‘uigigtczgtgmgégtg gzb;ic procedures, but ;he earlier deferrszl
22 ihe rule's effective date would remain just that.l0/

i tion is analogous
der the proposed Orderf ghe situa k
to thgnsecond pgssible disposition under the Presxdent;§t
Memorandum. The Order, by requiring careful cost-bene 11at=
analysis of rules through the RIA process, would contenp e

notices of proposed rulemaking on the prelirinary RIA angd &

n—

: ~Je Honoratle David Stockran,
Srarcum of January 28, 1981, for
%Krgzior, Off ice of Management and Budget, fror Larry L.

Sinms, Acting Assistant Attorney General, Office of Legal
. Counsel.

-9 -
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' i sopropriate time. The o |
reexaminatlog oid:gea:utge.:i;:eth;pruge js suspended i?defxn:tely
vt toobge;: process to take place ig wvhether th; r:deée
i o ralready been promulgated in fxqal form, § 2:w o
:?i::egaio have interim effecthyhizecizi;: g:d:;er:; Y DY etinc,

i is Qe T fo
the agency.t 2292:%;:;eat::§e' that reguires either qgt;ce
::éni;:i;nt procedures Or good caus; f:gf:;:z:gizggt::en \

' e i dly, the diffe . o
them e St Adgzztzveness of a rule and an indefinite
i dgé:rigi gie:zzigition is in part one of.dggre:. b:ugn
suspenix also a difference in xind: once a decision 1o eg n
The T sess of amending a rule {s made, there is 2? :ngs
t?e zggie argument that a rule that was to take effec
iezzly to be delayed for a brief period.

i cedures on the issue of thg interim
N?t1§:s:ngfc:m$3?: {;:t is due to_undergo reexamzn::;on
& e the Order should take the following form. The ‘%ficgen“
it tgefer the rule's effective date for a period sut e d
:2°:§gouea short time for notice and :omﬁzgtéezgd:pziz 225u;
jder the comments e
fetit:ergagzgzezti$::§ss, and an interval befo;e tg;BTQ}e
:;keg :fféct sufficient to meet the purposes of § .

Iﬂ deciding on the interim effectiveness o:sizg:li:ules
iect to the Order's procedures, the final qu.ll on 28 oo
e d under what circumstances agencies Wl 3098
Mhe et ag_ nse with notice an3d comment prosedurss. Pu
causeatoeslzﬁeinterim effectiveness might.be unne:e§;:§z,
g;;i:czicable, or contrary to the public interest,” W

. .
AcTittedly, one of the purposes of the 30—dayr:.§§c:$2§-
3 ;ision is to allow agencies to correct errz ©
EE,te pro final regulations. See Final Report, Ai‘ois {1941).
s}ght§1}2 Committee-oOn Administrative Procedure é D. o8 :
Sinsen v- gnftea suater, 160 1 su L8, 460500 s
"Thi urpose ., ; » 8¢ _ ha n
978).ke 22;§egtigns, let alone yzthdraw‘rules, dgzzggd::e
B 03 b tween a rule's publication and its effecti 2
p%r1od z‘fering public procedures Or showing good causve“
o ais easing with them. Proposed corrections == or :f g
::;eiizp:- would of course be amendments for gurposes
§53(b)-.

/ - 10 -
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the question whether there should be any rule at el wvas
fully ventilated in the rule's comment process, OT where it
is clear that interim ef fect could impose substantial but
short-term compliance costs. On the other hand, notice and
comrent might be needed where the rule's proponents had advance?
supstantial arguments for {ts early effectiveness, and where
corpliance costs are not likely to be wasted. -

-

. Such arguments must, of course, be assessed on 2 case-by-
case basis. If the available record indicates that the costs
of the rule at issue are not substantial and that the failure
to allow the rule to become effective may itself be controversieal,
the likelihood that a court will reguire notice and public
conment increases. The procedural requirements of the APA
will, therefore, vary with the size and immediacy of the burdens
imposed by the rule and the need for public comment on a
decision to withdraw 2 final but not effective rule.

I111I. Regulaiory ggview bv Agency Heads.

Section 4 of the proposed Order would require agency
hea3s to make express determinations that regulations they
issue are authorized by law and are supported by the materials
in the rulemaking record. These requirements are meant to
gssure agency compliance with existing legal principles that
rules must be authorized by law, and that they should be
adequately supported by a factual basis. Accordingly, we
£ind no legal difficulty with them. 1In particular, they do
not purport to change generally applicable statutory standards
for judicial review of agency action, see 5 U.S.C. § 706,
and could not have such an effect. They also do not purport
to alter any specially applicable standards, such as those
concerning the evidentiary standard that must be met to
uphold 2 given rule, appearing in statutes governing a
particular agency.

on the other hand, the section would add the significantly
new procedural reguirements that agency heads expressly
determine that the legal and factual requisites for 2 rule
have been met. The first reguirement reflects the principle,
central to administrative law, that agency action must be
guided by the "supremacy of jaw.” St. Joseph Stock Yards
Co. v. United States, 298 U.S. 38, 84 (1936) (Brandeis, J.).
This principle protects against excess of power and sbusive

24
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: mini U.S.
i wer by administrators. See Report of the U.S. o
:::::;:e ginzzal's éomm. on Administrative Procedure, AOministres -

3 overnnment hgencies, 5. Doc. No. 8, 77th Cong .,
;;:c;eng 1;65(1941).4iﬁe Tequirement that agency heads -
determine that a rule has 'substant}al support” in thelmaterxg s
before the agency means that a rule's necessary fac g: houle
bagis must be found to exist. This second rﬁquzre:end ;
nét be confused with a "substantial evidence®” stan :rt o L
jddicial review, vhich could be imposed only by ‘;.'uiei T
erbodies Recommendation 974-4 (subpart 3) of the A mxg'shr t e;
Conference of the United States, l CFR § 305.74.4.1: ;c urg
that for a rule to be considered rational, it shoul ent ‘e
adeguately grounded in a factuzl basis. This requ:re?ell
consistent with the approach of courts that have carefully

 reviewed agency action under the “arbitrary and caprécxougo6
standard of the Administrative Procedure Act, 5 U.S.D.Cs 06
(2)(A). See, e.9., Ethyl Corp. V. EPA, 541 F.28 1 (D.C. .
(en banc), cert. denied, 426 U.S. 931 (1976).

Iv. Judicial Review.

e Order states that it is not intended to crezte any
:ight:hor benefits enforceable by a party to 11t12;txon Ceon
against the United States, its agencies, or any © :r p:ts .
At the same time, it provides that determinations © ;ot s,
and benefits, and the RIA itself, are meant to form g:r
the agency record for purposes of judicial rev1gwé. ia;
ef fect of this provision is to preglude direct 3ju ;g evision
reviex of an agency's compliance w;th the Orgder. e Pvat
makes clear the President's intention not to.cre:te przseee
richts, an intention that should be cqntrolhnga ;;g.(sth
InZependent Meat Packers Ass'n v. Butz, 526 F.2d 22 Si8en
Tir. 1975), cert. denied, 424 U.S. ?6§ (1976).(no Ju 1c1f
enforcement Of Executive Oraer'requxrxng consideration :
inflationary impact of regulations, in part bgcau:e sugon Cecsy s
Order had not been issu;d gurs:ang tgrg:%:gat:%g Frgg 1313 :

i . amneda Coun . ' . 2¢
L;t:I ?;? 5087 ?f(gu icial review avazIaE;e.cf conpliance
with an Executive Order that had been ra;xfxed by gongresié.
Even without the provision, coyplxance with the Or e; wouo‘
probably be immunized from review because the Order hasirtm d
been prormulgated pursuant to a specific grant o§ asz oze znd
from Congress to the President and thus lacks t § . orce an
effect of law" concerning private parties. See Indepe:

-12 -
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s01- 502
3, 446 F. Supp. 457, L
e Feedé x?c..;ﬁeg%éel%%'judicial tev;;: of :g::t?igz;?lxznce
D. Kan. . z rse proh t 2 K A
not, of course, it
Vith°t;egozg::tg::iionai or statutory attack on the legality
heerin

t to
¢ the Order jtself or of agency action taken pursuah
2}5 requirements.

i be
pecause the regulatory impact analyiiihzh:;ezzilrecord
ired bY-the Order .will become part © the RIA in determinirsg
;:303:;icial review, courts m;Y c::ii::ris consistent with
' ction under :
Chether an agencyls BELion M0eL S hutue s true of ol
:Zttzis appearing in the rulemaking recorc.

V. Conclusion

. .

- (e
7T

: Larry L. Simms :
Acting Assistant Attorney General
Office of Legal Counsel
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’ . y Attachment g

Thursday
February 19, 1981

Part lil

The President

Executive Order 12291—
Federal Regulation
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13193

Federal Register
Vol. 46. No. 33

Thursday, February 19, 1981

Presidential Documents

Title 3—

The President

Executive Order 12291 of February 17, 1981
Federal Regulation

By the authority vested in me as President by the Constitution and laws of the
United States of America, and in order to reduce the burdens of existing and
future regulations, increase agency accountabitity for regulatory actions, pro-
vide for presidential oversight of the regulatory process, minimize duplication
and conflict of regulations, and insure well-reasoned regulations, it is hereby
ordered as follows:

Section 1. Definitions. For the purposes of this Order:

(a) “Regulation” or “rule” means an agency statement of general applicability
and future effect designed to implement, interpret, or prescribe law or policy
or describing the procedure or practice requirements of an agency, but does
not include:

(1) Administrative actions governed by the provisions of Sections 556 and 557
of Title 5 of the United States Code;

(2) Regulations issued with respect to a military or foreign affairs function of
the United States; or

(3) Regulations related to agency organization, management, or personnel.
(b) “Major rule” means any regulation that is likely to result in:
(1) An annual effect on the economy of $100 million or more;

(2) A major increase in’ costs or prices for consumers, individual industries.
Federal, State, or local government agencies, or geographic regions; or

(3) Significant adverse effects on competition. employment, investment, pro-
ductivity, innovation, or on the ability of United States-based enterprises to
compete with foreign-based enterprises in domestic or export markets.

(c) “Director” means the Director of the Office of Management and Budget.

(d) “Agency” means any authority of the United States that is an “agency”
under 44 U.S.C. 3502(1), excluding those agencies specified in 44 U.S.C.
3502(10).

(e) “Task Force” means the Presidential Task Force on Regulatory Relief.

Sec. 2. General Requirements. In promulgating new regulations, reviewing
existing regulations, and developing legislative proposals concerning regula-
tion, all agencies, to the extent permitted by law, shall adhere to the following
requirements: ’

(a) Administrative decisions shall be based on adequate information concern-
ing the need for and consequences of proposed government action;

(b) Regulatory action shall not be undertaken unless the potential benefits to

_ society for the regulation outweigh the potential costs to society;

(c) Regulatory objectives shall be chosen to maximize the net benefits to
society;

(d) Among alternative approaches to any given regulatory objective, the
alternative involving the least net cost to society shall be chosen; and

{e) Agencies shall set regulatory priorities with the aim of maximizing the
aggregate net benefits to society, taking into account the condition of the
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particular industries affected by regulations, the condition of the national
economy, and other regulatory actions contemplated for the future.

Sec. 3. Regulatory Impact Analysis and Review.

(a) In order to implement Section 2 of this Order, each .agency shall, in
connection with every major rule, prepare, and to the extent permitted by law
consider, a Regulatory Impact Analysis. Such Analyses may be combined with
any Regulatory Flexibility Analyses performed under 5 U.S.C. 603 and 604.

(b) Each agency shall initially determine whether a rule it intends to propose
or to issue is a major rule, provided that, the Director, subject to the direction
of the Task Force, shall have authority, in accordance with Sections 1(b}) and 2
of this Order, to prescribe criteria for making such determinations, to order a
rule to be treated as a major rule, and to require any set of related rules to be
considered together as a major rule.

(c) Except as provided in Section 8 of this Order, agencies shall prepare
Regulatory Impact Analyses of major rules and transmit them, along with all

- notices of proposed rulemaking and all final rules, to the Director as follows:

(1) If no notice of proposed rulemaking is to be published for a proposed major
rule that is not an emergency rule, the agency shall prepare only a final
Regulatory Impact Analysis, which shall be transmitted, along with the pro-
posed rule, to the Director at least 60 days prior to the publication of the major
rule as a final rule;

(2) With respect to all other major rules, the agency shall prepare a prelimi-
nary Regulatory Impact Analysis, which shall be transmitted. along with a
notice of proposed rulemaking, to the Director at least 80 days prior to the
publication of a notice of proposed rulemaking, and a final Regulatory Impact
Analysis, which shall be transmitted along with the final rule at least 30 days
prior to the publication of the major rule as a final rule;

{3) For all rules other than major rules, agencies shall submit to the Director, at

least 10 days prior to publication, every notice of proposed rulemaking and

final rule.

(d) To permit each proposed major rule to be analyzed in light of the
requirements stated in Section 2 of this Order, each preliminary and final
Regulatory Impact Analysis shall contain the following information:

(1) A description of the potential benefits of the rule, including any beneficial
effects that cannot be quantified in monetary terms. and the identification of
those likely to receive the benefits;

(2) A description of the potential costs of the rule, including any adverse
effects that cannot be quantified in monetary terms, and the identification of
those likely to bear the costs;

(3) A determination of the potential net benefits of the rule, including an
evaluation of effects that_ cannot be quantified in monetary terms;

(4) A description of alternative approaches that could substantially achieve
the same regulatory goal at lower cost, together with an analysis of this
potential benefit.and costs and a brief explanation of the legal reasons why
such alternatives, if proposed, could not be adopted; and

(5) Unless covered by the description required under paragraph (4) of this
subsection, an explanation of any legal reasons why the rule cannot be based
on the requirements set forth in Section 2 of this Order.

(e) (1) The Director, subject to the direction of the Task Force, which shall
resolve any issues raised under this Order or ensure that they are presented to
the President, is authorized to review any preliminary or final Regulatory
Impact Analysis, notice of proposed rulemaking, or final rule based on the
requirements of this Order.

(2) The Director shall be deemed to have concluded review uniess the Director
advises an agency to the contrary under subsection (f) of this Section:
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(A) Within 60 days of a submission under subsection (c)(1) or a submission of
" . a preliminary Regulatory Impact Analysis or notice of proposed rulemaking
under subsection (c)(2);

(B) Within 30 days of the submission of a final Regulatory Impact Analysis
and a final rule under subsection (c)(2); and

(C) Within 10 days of the submission of a notice of proposed rulemaking or
final rule under subsection {c})(3).

() (1) Upon the request of the Director, an agency shall consult with the
Director concerning the review of a preliminary Regulatory Impact Analysis
or notice of proposed rulemaking under this Order, and shall, subject to
Section 8(a)(2) of this Order, refrain from publishing its preliminary Regulatory
Impact Analysis or notice of proposed rulemaking until such review is con-
cluded.

(2) Upon receiving notice that the Director intends to submit views with
respect to any final Regulatory Impact Analysis or final rule, the agency shall.
subject to Section 8(a)(2) of this Order, refrain from publishing its final
Regulatory Impact Analysis or final rule until the agency has responded to the
Director’s views, and incorporated those views and the agency’s response in
the rulemaking file.

(3) Nothing in this subsection shall be construed as displacing the agencies’
responsibilities delegated by law.

(g) For every rule for which an agency publishes a notice of proposed
: rulemaking, the agency shall include in its notice:

(1) A brief statement setting forth the agency's initial determination whether
the proposed rule is a major rule, together with the reasons underlying that
determination; and .

(2) For each proposed major rule, a brief summary of the agency's preliminary
Regulatory Impact Analysis.

(h) Agencies shall make their preliminary and final Regulatory Impact Analy-
ses available to the public.

(i) Agencies shall initiate reviews of currently effective rules in accordance
with the purposes of this Order, and perform Regulatory Impact Analyses of
currently effective major rules. The Director, subject to the direction of the
Task Force, may designate currently effective rutes for review in accordance
with this Order, and establish schedules for reviews and Analyses under this

Order.

Sec. 4. Regulatory Review. Before approving any final major rule. each agency
shall:

(a) Make a determination that the regulation is clearly within the authority
delegated by law and consistent with congressional intent, and include in the
Federal Register at the time of promulgation a memorandum of law supporting
that determination.

(b) Make a determination that the factual coriclusions upon which the rule is
based have substantial support in the agency record, viewed as a whole, with
full attention to public comments in general and the comments of persons
directly affected by the rule in particular.

Sec. 5. Regulatory Agendas.

(a) Each agency shall publish, in October and April of each year, an agenda of
proposed regulations that the agency has issued or expects to issue. and
currently effective rules that are under agency review pursuant to this Order.
These agendas may be incorporated with the agendas published under 5
U.S.C. 602, and must contain at the minimum:

(1) A summary of the nature of each major rule being considered, the
objectives and legal basis for the issuance of the rule, and an approximate
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schedule for completing action on any major rule for which the agency has
issued a notice of proposed rulemaking;

(2) The name and telephone number of a knowledgeable agency official for
each item on the agenda; and

(3) A list of existing regulations to be reviewed under the terms of this Order,
and a brief discussion of each such regulation.

{b) The Director, subject to the direction of the Task Force, may, to the extent
permitted by law:

(1) Require agencies to provide additional information in an agenda; and
(2) Require publication of the agenda in any form.
Sec. 8. The Task Force and Office of Management and Budget.

(a) To the extent permitted by law, the Director shall have authority, subject
to the direction of the Task Force, to:

(1) Designate any proposed or existing rule as a major rule in accordance with
Section 1(b) of this Order;

(2) Prepare and promulgate uniform standards for the identification of major
rules and the development of Regulatory Impact Analyses;

{3) Require an agency to obtain and evaluate, in connection with a regulatxon,
any additional relevant data from any appropriate source;

{4) Waive the requirements of Sections 3, 4, or 7 of this Order with respect to
any proposed or existing major rule;

(5) Identify duplicative, overlapping and conflicting rules, existing or pro-
posed, and existing or proposed rules that are inconsistent with the policies
underlying statutes governing agencies other than the issuing agency or with
the purposes of this ‘Order, and, in each such case, require appropriate
interagency consultation to minimize or eliminate such duplication, overlap, or
conflict;

(8) Develop procedures for estimating the amﬁal benefits and costs of agency
regulations, on both an aggregate and economic or industrial sector basis, for
purposes of compiling a regulatory budget:

{7) In consultation with interested agencies, prepare for consideration by the
President recommendations for changes in the agencies’ statutes; and

{8) Monitor agency compliance with the requirements of this Order and advise
the President with respect to such compliance.

(b) The Director, subject to the direction of the Task Force, is authorized to
establish procedures for the performance of all functions vested in the Direc-
tor by this Order. The Director shall take appropriate steps to coordinate the
implementation of the analysis, transmittal, review, and clearance provisions
of this Order with the authorities and requirements provided for or imposed
upon the Director and agencies under the Regulatory Flexibility Act, 5 U.S.C.
601 et seq., and the Paperwork Reduction Plan Act of 1980, 44 U.S.C. 3501 et
seq.
Sec. 7. Pending Regulations.

(a) To the extent necessary to permit reconsideration in accordance with this
Order, agencies shall, except as provxded in Section 8 of this Order, suspend
or postpone the effective dates of all major rules that they have promulgated
in final form as of the date of this Order, but that have not yet become
effective, excluding:

(1) Major rules that cannot legally be postponed or suspended;

(2) Major rules that, for good cause, ought to become effective as final rules
without reconsideration. Agencies shall prepare, in accordance with Section 3
of this Order, a final Regulatory Impact Analysis for each major rule that they
suspend or postpone.
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(b) Agencies shall report to the Director no later than 15 days prior to the
effective date of any rule that the agency has promulgated in final form as of
the date of this Order. and that has not yet become effective, and that will not
be reconsidered under subsection (a) of this Section:

(1) That the rule is excepted from reconsideration under subsection (a).
including a brief statement of the legal or other reasons for that determination:
or -

(2) That the rule is not a major rule.

(c) The Director, subject to the direction of the Task Force, is authorized, to
the extent permitted by law, to:

(1) Require reconsideration, in accordance with this Order, of any major rule
that an agency has issued in final form as of the date of this Order and that
" has not become effective; and

(2) Designate a rule that an agency has issued in final form as of the date of
this Order and that has not yet become effective as a major rule in accordance
with Section 1(b) of this Order.

(d) Agencies may, in accordance with the Administrative Procedure Act and
other applicable statutes, permit major rules that they have issued in final
form as of the date of this Order, and that have not yet become effective, to
take effect as interim rules while they are being reconsidered in accordance
with this Order, provided that, agencies shall report to the Director, no later
than 15 days before any such rule is proposed to take effect as an interim rule,
that the rule should appropriately take effect as an interim rule while the rule
is under reconsideration.

(e) Except as provided in Section 8 of this Order, agencies shall, to the extent
permitted by law, refrain from promulgating as a final rule any proposed
major rule that has been published or issued as of the date of this Order until
a final Regulatory Impact Analysis, in accordance with Section 3 of this Order.
has been prepared for the proposed major rule.

(f) Agencies shall report to the Director, no later than 30 days prior to
promulgating as a final rule any proposed rule that the agency has published
or issued as of the date of this Order and that has not been considered under
the terms of this Order:

(1) That the rule cannot legally be considered in accordance with this Order.
together with a brief explanation of the legal reasons barring such considera-
tion; or .

(2) That the rule is not a major rule, in which case the agency shall submit to
the Director a copy of the proposed rule.

(g) The Director, subject to the direction of the Task Force, is authorized. to
the extent permitted by law, to:

(1) Require consideration, in accordance with this Order, of any proposed
major rule that the agency has published or issued as of the date of this Order:
and

(2) Designate a proposed rule that an agency has published or issued as of the
: doa:je of this Order, as a major rule in accordance with Section 1(b} of this
rder.

(h) The Director shall be deemed to have determined that an agency's report
to the Director under subsections (b), {d), or (f) of this Section is consistent
with the purpuses of this Order, unless the Director advises the agency to the
contrary:

(1) \éVithin 15 days of its report. in the case of any report under subsections (b)
or (d): or

(2) Within 30 days of its report, in the case of any report under subsection (f).
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(i) This Section does not supersede the President's Memorandum of January
29, 1981, entitled “Postponement of Pending Regulations”, which shall remain
in effect until March 30, 1981.

(i) In complying with this Section, agencies shall comply with all applicable
provisions of the Administrative Procedure Act, and with any other proce-
dural requirements made applicable to the agencies by other statutes.

Sec. 8. Exemptions. ,
(a) The procedures prescribed by this Order shall not apply to:

(1) Any regulation that responds to an emergency situation, provided that, any
such regulation shall be reported to the Director as soon as is practicable, the
agency shall publish in the Federal Register a statement of the reasons why it
is impracticable for the agency to follow the procedures of this Order with
respect to such a rule, and the agency shall prepare and transmit as soon as is
practicable a Regulatory Impact Analysis of any such major rule; and

(2) Any regulation for which consideration or reconsideration under the terms
of this Order would conflict with deadlines imposed by statute or by judicial
order. provided that, any such regulation shall be reported to the Director
together.with a brief explanation of the conflict, the agency shall publish in
the Federal Register a statement of the reasons why it is impracticable for the
agency to follow the procedures of this Order with respect to such a rule, and
the agency, in consultation with the Director, shall adhere to the requirements
of this Order to the extent permitted by statutory or judicial deadlines.

(b) The Director, subject to the direction of the Task Force, may, in accordance
with the purposes of this Order, exempt any class or category of regulations
from any or all requirements of this Order.

Sec. 9. Judicial Review. This Order is intended only to improve the internal
management of the Federal government, and is not intended to create any
right or benefit, substantive or procedural. enforceable at law by a party
against the United States, its agencies, its officers or any person. The determi-
nations made by agencies under Section 4 of this Order, and any Regulatory
Impact Analyses for any rule, shall be made part of the whole record of
agency action in connection with the rule.

Sec. 10. Revocations. Executive Orders No. 12044, as amended, and No. 12174

are revoked.

THE WHITE HOUSE,
February 17, 1961.
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Federal Register Presidential Documents

Vol. 50, No. 5

Tuesday, January 8, 1985

Title 3— Executive Order 12498 of January 4, 1985
The President Regulatory Planning Process

By the authority vested in me as President by the Constitution and laws of the
United States of America, and in order to create a coordinated process for
developing on an annual basis the Administration's Regulatory Program,
establish Administration regulatory priorities, increase the accountability of
agency heads for the regulatory actions of their agencies, provide for Presiden-
tial oversight of the regulatory process, reduce the burdens of existing and
future regulations, minimize duplication and conflict of regulations, and en-
hance public and Congressional understanding of the Administration’s regula-
tory objectives, it is hereby ordered as follows:

Section 1. General Requirements. (a) There is hereby established a regulatory
planning process by which the Administration will develop and publish a
Regulatory Program for each year. To implement this process, each Executive
agency subject to Executive Order No. 12291 shall submit to the Director of the
Office of Management and Budget (OMB) each year, starting in 1985, a
statement of its regulatory policies, goals, and objectives for the coming year
and information concerning all significant regulatory actions underway or
planned; however, the Director may exempt from this Order such agencies or
activities as the Director may deem appropriate in order to achieve the
effective implementation of this Order.

(b) The head of each Executive agency subject to this Order shall ensure that
all regulatory actions are consistent with the goals of the agency and of the
Administration, and will be appropriately implemented.

(c) This program is intended to complement the existing regulatory planning
and review procedures of agencies and the Executive branch, including the
procedures established by Executive Order No. 12291.

(d) To assure consistency with the goals of the Administration, the head of
each agency subject to this Order shall adhere to the regulatory principles
stated in Section 2 of Executive Order No. 12291, including those elaborated
by the regulatory policy guidelines set forth in the August 11, 1983, Report of
the Presidential Task Force on Regulatory Relief, “Reagan Administration
Regulatory Achievements.”

Sec. 2. Agency Submission of Draft Regulatory Program. (a) The head of each
agency shall submit to the Director an overview of the agency’s regulatory
policies, goals, and objectives for the program year and such information
concerning all significant regulatory actions of the agency, planned or under-
way, including actions taken to consider whether to initiate rulemaking;
requests for public comment; and the development of documents that may
influence, anticipate, or could lead to the commencement of rulemaking
proceedings at a later date, as the Director deems necessary to develop the
Administration's Regulatory Program. This submission shall constitute the
agency’s draft regulatory program. The draft regulatory program shall be
submitted to the Director each year, on a date to be specified by the Director,
and shall cover the period from April 1-through March 31 of the following year
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(b) The overview portion of the agency’s submission should discuss the

agency's broad regulatory purposes, explain how they are consistent with the

Administration's regulatory principles, and include a discussion of the signifi-

cant regulatory actions, as defined by the Director, that it will take. The

overview should specifically discuss the significant regulatory actions of the
- agency to revise or rescind existing rules.

(c) Each agency head shall categorize and describe the regulatory actions
described in subsection (a) in such format as the Director shall specify and
provide such additional information as the Director may request; however, the
Director shall, by Bulletin or Circular, exempt from the requirements of this
Order any class or category of regulatory action that the Director determines
is not necessary to review in order to achieve the effective implementation of
the program.

Sec. 3. Review, Compilation, and Publication of the Administration’s Regula-
tory Program. (a) In reviewing each agency's draft regulatory program, the
Director shall (i) consider the consistency of the draft regulatory program with
the Administration's policies and priorities and the draft regulatory programs
submitted by other agencies; and (ii) identify such further regulatory or
deregulatory actions as may, in his view, be necessary in order to achieve
such consistency. In the event of disagreement over the content of the
agency's draft regulatory program, the agency head or the Director may raise
issues for further review by the President or by such appropriate Cabinet
Council or other forum as the President may designate.

(b) Following the conclusion of the review process established by subsection
(a), each agency head shall submit to the Director, by a date to be specified by
‘the Director, the agency’s final regulatory plan for compilation and publication
as the Administration’s Regulatory Program for that year. The Director shall
circulate a draft of the Administration’s Regulatory Program for agency com-
ment, review, and interagency consideration, if necessary, before publication.

{c) After development of the Administration's Regulatory Program for the year,
if the agency head proposes to take a regulatory action subject to the
provisions of Section 2 and not previously submitted for review under this
process, or if the agency head proposes to take a regulatory action that is
materially different from the action described in the agency's final Regulatory

. Program, the agency head shall immediately advise the Director and submit
the action to the Director for review in such format as the Director may
specify. Except in the case of emergency situations, as defined by the Director,
or statutory or judicial deadlines, the agency head shall refrain from taking the
proposed regulatory action until the review of this submission by the Director
is completed. As to those regulatory actions not also subject to Executive
Order No. 12291, the Director shall be deemed to have concluded that the
proposal is consistent with the purposes of this Order, unless he notifies the
agency head to the contrary within 10 days of its submission. As to those
regulatory actions subject to Executive Order No. 12291, the Director’s review
shall be governed by the provisions of Section 3(e) of that Order.

(d) Absent unusual circumstances, such as new statutory or judicial require-
ments or unanticipated emergency situations, the Director may, to the extent
permitted by law, return for reconsideration any rule submitted for review
under Executive Order No. 12291 that would be subject to Section 2 but was
not included in the agency’s final Regulatory Program for that year; or any
other significant regulatory action that is materially different from those
described in the Administration’s Regulatory Program for that year.
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Sec. 4. Office of Management and Budget. The Director of the Office of
Management and Budget is authorized, to the extent permitted by law, to take
such actions as may be necessary to carry out the provisions of this Order.

Sec. 8. Judicial Review. This Order is intended only to improve the internal
management of the Federal government, and is not intended to create any
right or benefit, substantive or procedural, enforceable at law by a party
against the United States, its agencies, its officers or any person.

THE WHITE HOUSE, @ rnatds (&A‘K«‘

(FR Doc. 85-23 January 4, 1985,

Filed 1-4-85%; 4:05 pm]
Billing code 3198-01-M . .

Editorial note: The President’s memorandum of jan. 4, 1888, for the heads of executive depart-
ments and agencies on the development of the administration's regulatory program is printed in
the Weekly Compilation of Presidential Documents (vol. 21, no. 1).
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Attachment
/"";.G e EXECUTIVE OFFICE OF THE PRESIDENT
Py 3 OFFICE OF MANAGEMENT AND BUDGET
TN WASHINGTON. D.C. 20503

MY 30, 1965

MEMORANDUM FOR OIRA STAFF |
FROM: Robert P. Bedelﬁl‘l,-

SUBJECT: OIRA Procedures #3

Thé purpose of this memorandum is to remind you of the policies of
the Office of Information and Regulatory Affairs under the
paperwork Reduction Act of 1980, Executive Order No. 12291, and
Executive Order No. 12498, with respect to:

o records maintenance;
o public access to records; and
o meetings with the public.

These policies are intended to ensure that our responsibilities

are discharged as efficiently and openly as practicable, consistent
with both the law and the need for confidential communications.
between the President and his executive officers. Because OIRA s
role in implementing the Paperwork Reduction Act is very different
from its role in implementing Executive Order No. 12291 and
Executive Order No. 12498, different procedures are necessary for
our actions under each of these three programs. The differences
derive primarily from the different authorities involved. The
rules for Executive Order No. 12291 reviews will be applied to the

Executive Order No. 12498 process to the extent they are relevant
in that context.

BACKGROUND

OIRA“S Role Under the Paperwork Reduction Act. In summary, the
Paperwork Reduction Act requires OMB to review and approve or
disapprove agency requests for information from the public. 1In
this regard, the Paperwork Reduction Act essentially recodified the
clearance authority that was originally assigned to OMB (actually
the old Bureau of the Budget) by the Federal Reports Act of 1942.

OMB is responsible for determining whether agency information
collection requirements meet the standards of the Act. Reviews
under the Act determine whether the proposed information collection
request is necessary for the proper performance of agency
functions, including whether the information has "practical
utility,"” whether it is too burdensome on respondents, and whether
there is a need for the information. As a result, our actions may
have legal, judicially reviewable consequences and must be based
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upon a complete record. The Act and our implementing rule specify
the procedures that OIRA must follow. The bottom line is that we
are responsible for ensuring that the record is complete and
constitutes a justifiable basis for our decision, and that we
adhere to the required procedures in developing the record and
making our decision.

OIRA’S Role under E.O. 12291 and E.O. 12498. 1In contrast, our
review under Executive Orders No. 12291 and No. 12498 derives from
the President’s constitutional authority over, and responsibility
for actions taken by, his executive officers in carrying out the
1aw. He has delegated his authority to review regulations to the
Director of OMB. Thus, we conduct our reviews on behalf of the
Director and the President.

In conducting an Executive Order review, OMB does not make final
requlatory decisions--those are assigned by law to the heads of the
respective agencies and must in all cases remain the regulatory
~agency’s responsibility. The decision is made by the regulatory
agency and the agency is accountable for both the adequacy of the
record of its rulemaking and for justifying the substantive
validity of the decision under the applicable statutes. We review
the draft regulations of departments and agencies and advise
whether the draft rules and their analysis meet the President’s
requlatory principles, as set forth in Executive Orders No. 12291
(Section 2) and No. 12498 (Section 1). As the Executive Orders
note, our review is not intended to provide any third party with
any procedural or substantive right concerning the regulations.

Since some regulations contain collections of information from the
public, they are subject to our review and approval under the
Paperwork Reduction Act as well as under Executive Order No. 12291.

THE DECISIONMAKING -RECORD

The law generally requires that agencies must compile a record of
materials that justify their rulemaking actions and that will serve
as a basis for judicial review. The regulatory agency is also
required under the Administrative Procedure Act to provide a
concise general explanation for any requlations adopted by informal
rulemaking and to explain, for example, significant substantive
differences between an NPRM and a final rule, including new facts
or data that the agency has relied upon.

For most rulemakings the law requires only that public comments on
a proposed rule and certain underlying scientific and empirical
data be included with a text of the notice of proposed rulemaking
and a final rule in the rulemaking record. The agency may, and
usually does, include in a preamble to a rule other material in the
record that is significant and relevant to the rulemaking. But the
rule must be based upon and justified by the whole rulemaking
record. Factual material that is not in the rulemaking record may
not be used as a basis for supporting a rule.
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For paperwork reviews, OIRA is the decisionmaking agency; we open
and maintain that record. Our decision to approve or disapprove is
based upon this record and must be justified by it. The record we
compile is the material that may be reviewed as the law provides by
the courts.

For reviews of regulations under Executive Orders No. 12291 and No.
12498, the agency is the decisionmaker; for judicial review, its
rulemaking file, not factual material available to us, is the
relevant material. 1In accordance with the Director’s Memorandum of
June 11, 1981, (attached) we make available materials we receive
from the public to the regulatory agency soO it may consider such
material and include it in its records if it chooses to do so.

when we conduct reviews and give advice under the Executive Orders,
we and the agencies treat our discussions in the same way we handle
such consultation on other subjects -- they are not generally
disclosed. We will, however, make available upon reguest to the
public all written information that we receive from any member of
the public that we consider in our review, our final recommendation
letter (if any) to the agency under E.O. 12291, and, of course, any
material we submit for inclusion in an agency rulemaking record.

The féllowing additional policies should be used as guidance in
implementing our responsibilities under ‘the Paperwork Reduction Act
of 1980 and Executive Orders No. 12291 and No. 12498.

RECORDS MAINTENANCE

Each OIRA supervisor is responsible for ensuring that the
relevant documents are placed in the proper files on matters
under their supervision.

Any supervisor (including the Administrator and Deputy
Administrator) who receives written comments directly from a
member of the public will promptly send a copy of the comments to
the appropriate Desk Officer.

Any comments that would otherwise be included in the public
record but for which the commentor proposes to limit public
access should not be accepted without the approval of the Deputy
Administrator. Jim MacRae is responsible for periodic review and
disposition of all files for the purpose of retention, storage,
or destruction, in accordance with the policies set forth below.
Except in unusual circumstances, all documents that are not
required by law to be retained should be disposed of when the
documents that are regquired to be retained are transferred to the
Federal Records Center.

o Paperwork Reduction Act of 1980

-- Because the written materials in our dockets are the
documentary basis for our paperwork decisions and also
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constitute a basis for the public to review and comment to us
on the proposed agency action, paperwork clearance dockets
must be kept accurate, timely, and complete. To that end,
Desk Officers should place in the docket, promptly after its
receipt at OMB, any material that should be in the record.

The record should include the following material:

- Agency proposal and any revisions;

- OMB worksheet;

- All written comments from the public and other government
agencies;

- BEvidence of final OMB action.

After final action (approval or disapproval), the record
should be retained in .the reading room for at least 6 months.
At least twice a year the Reports Management staff will review
the files and send to the Federal Records Center all records
for which final action has been completed for at least six
months. The records will be classified as "temporary" for the
Federal Records Center.

0 Executive Order No. 12291

Because the head of the regulatory agency, not OMB, is the
decisionmaker on all rulemaking issues that come to us under
E.O. 12291, we will routinely make available to the
appropriate regulatory agency copies of all written materials
that we receive from members of the public during the
rulemaking proceeding and that are relevant to a particular
informal rulemaking.

The Desk Officer should also send to the public reading file

within three days after receipt a copy of any such comments
received from members of the public.

The Desk Officer should send a copy of the final OMB written
recommendation to the agency (if any) to the public reading
file within three days after transmittal to the agency.

The following material will not be made public, but, in
addition to the final written OMB recommendations/views to the
agency (if any), will be retained as part of the regulatory
files:

- draft and proposed agency materials;

- OMB worksheets; and

- internal OMB and interagency documents as described by 5
U.S.C. 552(b) (5).
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-- After completion of the OIRA review, the regulatory files
should be retained for at least six months. At least twice
a year, the Reports Management staff, assisted by the other
Branches, will review the files and segregate all files for
which the reviews have been completed for at least six months.
All files of rules that were "consistent, with no change®™ will
be sent to the Federal Records Center. All other files will
be retained within the NEOB for one year, then sent to the
Federal Records Center. All files sent to the Federal Records
Center will be classified as "temporary."”

PUBLIC ACCESS TO OUR DOCKETS AND RECORDS

FOIA requests should be handled in accordance with OMB FOIA
procedures. 1In addition, we have customarily made our paperwork
dockets and written information from the public available for

inspection.

Notwithstanding the increased Secret Service security precautions
in the New Executive Office Building, we must continue to make
access to our public records as simple as possible. All
clearances should be arranged through Jim MacRae”’s office,

ext. 6880.

To avoid confusion and misunderstanding, visitors should be told
at the time clearance is sought that their clearance is limited
to the public reading room. If the individual who has been
cleared does not arrive at the reading room shortly after their
scheduled clearance time, Jim MacRae should be notified. Jim
will alert the Secret Service, which will take appropriate
action. We cannot permit individuals who are cleared into the
building for the reading room to roam through the building.

o Paperwork Reduction Act of 1980

-- Current and recent records of paperwork clearance actions will
be maintained in such a way as to be readily accessible to
members of the public (with exceptions as provided in 5 CFR
1320.18). These files, which are the complete and official
record for clearance purposes, will be kept in NEOB 3201, the
reading room. They will be accessible to the public during
normal business hours--9:00 am - 5:30 pm.

o Executive Orders No. 12291 and No. 12498

-- We will maintain two type of documents in our public files
relating to regulatory reviews -- all comments received from
any member of the public, and all our final recommendation
letters to agencies under Executive Order No. 12291. These
files will also be accessible to the public in the reading
room during normal business hours.
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MEETINGS WITH MEMBERS OF THE PUBLIC (including telephone contacts)

o Paperwork Reduction Act of 1980 -

-- Any desk officer or supervisor may meet with members of the
public to discuss and receive data and facts that are
relevant to a paperwork clearance decision.

-- Consistent with the policies of this memorandum and
available time, OIRA staff must be equally accessible to all
members of the public.

-- In making our paperwork decision, we will consider only
information that we receive in writing. The OIRA staff
should make this policy clear during any conversation with
members of the public, and should advise them to submit
their comments in writing to both OMB and the agency
concerned.

-- OIRA staff may provide the public with information regarding
the status of our paperwork decisionmaking process and the
material and factual basis of our review, but should refrain
from discussing their views of the issues or speculating on
the outcome of the review.

-- If an information collection requirement is contained in a
proposed rule, any discussion with members of the public
must be limited exclusively to the information collection
request. :

-- Other procedures concerning paperwork reviews are set forth
in 5 CFR 1320 and the Act itself.

o Executive Orders No. 12291 and No. 12498

-- Inquiries from persons outside of the executive branch about
requlatory matters under Executive Orders No. 12291 and No.
12498 shall be referred to the Deputy Administrator®s Office
or the appropriate agency.

-- Consistent with the policies of this memorandum and
available time the Administrator and Deputy Administrator
will be accessible to all members of the public.

-- No one within OIRA except the Administrator or Deputy
Administrator will meet or talk with members of the public
on Executive Orders No. 12291 and No. 12498 matters, unless
specifically authorized by the Administrator or Deputy
Administrator.

-- Members of the public should be advised to submit their

comments in writing to the appropriate agency if they wish
to submit them to OMB, as provided in the Director”’s letter
of June 11, 1981. They should also be advised that any
materials submitted to us will be made part of the public
file and made available to the appropriate agency.

Attachment
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EXECUTIVE OFFICE OF THE PRESIDENT
OF FICE OF MANAGLMENT AND BUDCOY
WABHINODION D C WOX)

dune 13, 198)

»-B1-9

MEMDRANDUY. FOR HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

FRON. DAVIL K. STOCKMAN p‘g
DIRECTOR

SUEJECT: Certain Comrunications Pursuant to '
Erecutive Order 12291, "Federal Regulatior”

Reculatory relief is one of the cornerstones of President
Reazar's Frogran of economic recovery. As an important steg
in achievinc regulatory relief, on February 17, 19E1, the )
president issved Executive Order 12291, "Federal Regulatior.
Thie me-orandur. explains how the Presidential Task Force or
Reculatory Relief and the Office of Management and Budget
(OM2) will communicate with the public ancé the acencies
regardinc proposed regulations covered by E.O. 12291. It

also describes certain obligations of the public and agencies
irn this recaré.

A major purpose of the Executive Order is to ensure thet, t
the extent permitted by law, regulatory decisions are basec
upon souné analysis of the potential conseguences. CToward
tras end, &2 comprenhensive factuai pasis 1S essentla. Lo 3ss.:sl
scencies and other interested parties in assessinc the
econoric and other ramifications of proposed regulations.

Under the Executive Order, both the Task Fovce and OME wili
be reviewing factual materials related to rcgulatory proposals.
Both the public and the agencies should un@ers;and that the
primary forur for receiving factual communications regarding
proposed rules is the agency issuing the proposal, not the
Task Force or OMB. Factual materials that are sent to the
Task Force or OMs regarding proposed regulations should
indicate that they have alsoc been sent to the relevant
agency. Pursuant to this policy, the Task Force an§.OHE
will regularly advise those members of the pgblxc with whor
they communicate that relevant factual materials submitted
to them should also be sent to the agency for inclusion in
the rulemaking record. Accordingly, agencies yeceiving such
materials from the public should take care to see that they
are placed in the record.
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On occasion, the Tesk Force staff andéd OMB will zeceive ©r1
develop factus) materisl which they believe shoulc be
considere’ by an sgency éuring 8 po{tlcular.lnlormol ‘
rulemaking. 1n accoréance with advice provided by the
Department of Justice, such materisl, when submitted to
an agency for its consideration, vill be identified as

materia)l appropriate for the whole record of the agency
rulemaking.

™o additional matters should be noted. First, our procecurc:
vill be consistent with the hclcinz of anc policies gGrs-
cussed an Sierra Club v. Costle, Nc. 79-15€5, slap op. 8%
212-20 (D.C. Car. Apral 25, 19tl). Second, these procecurer
ar;ly orly to inforral rulemakinc proceed;ngs arC are nct 231
a-y sense intended to affect the mocre strangent e> partc

rulec aprlicarle to agency aZjyudications apd forrel rile-
mavaincs. (Such proceedings are expressly intendec by

Concress to be more in the nature of fornel juéicial pro-

ceecince and involve bars against various forms of ex parte
cormmunication.)

Declassified in Part - Sanitized Copy Approved for Release 2012/01/12 : CIA-RDP88G01332R000901080004-0



A .
‘ Declassified in Part - Sanitized Copy Approved for Release 2012/01/12 : CIA-RDP88G01332R000901080004-0

]
i

« - EXECUTIVE OFFICE OF THE PRESIDENT
YU OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

AY » - 4
Mr. A. James Barnes MAY 77, 1805 _
pDeputy Administrator
Environmental Protection Agency
401 M Street, S.W.
washington, D.C. 20460

Dear Jim:

in recent discussions, You have asked us to review our present
practices to ensure that factual information pertaining to EPA’s
rulemaking activities that is made available to us by members of
the public is also made available to EPA in a timely manner.

Wwe have reviewed our procedures and we believe that our general
policies and practices under Executive Order No. 12291 are sound.
However, in response to your request, we would propose certain
additional procedures, beyond our existing policies and
practices, which, if they are acceptable to you, we would be

willing to.undertake on an experimental basis.

Background

Our existing procedures implement guidance provided to us by
the Attorney General in an opinion of April 24, 1981, entitled
"contacts between OMB and Executive Branch Agencies Pursuant to
Executive Order 12291." It complements an earlier analysis by
the Attorney General of the legal basis of the Executive Order
(Memorandum re: Proposed Executive Order entitled "Federal
Regulation," dated February 13, 1981). Both opinions of the
Attorney General are enclosed (Tabs A and B).

The earliest of these two opinions of the Attorney General

concluded that Executive Order No. 12291, which established the
requlatory review process administered by the Office of '
Information and Regulatory Affairs was a lawful exercise of the

president’s Constitutional authority--

"to “supervise and guide” Executive Officers in “their
construction of the statutes under which they act in order to
secure that unitary and uniform execution of the laws which
Article II of the Constitution evidently contemplated in
vesting general executive power in the President alone”

Myers v. United States, 272 U.S. 52, 135 (1926)."

The second opinion of the Attorney General of April 24, 1981,
concluded, in part that:
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- The Office of Information and Regulatory Affairs, to which
the authority of the Director of OMB under Executive Order
No. 12291 has been delegated, "may freely contact agencies
regarding the substance of proposed regulations, and may do
so by way of telephone calls, meetings, or other forms of
communication unavailable to members of the public.”

- "[Dlisclosure obligations, if any, lie with the rulemaking
agency and not with [OIRA]."

- "[OIRA) is therefore ander no legal disability with respect
to contact with rulemaking agencies. At most, [OIRA] could
adoot procedures as a matter of policy to assist the agencies

in complying with our recommendation or with rules fashioned
by the agencies themselves...." (p. 4).

This opinion, written before the seminal decision of the United
gtates Court of Appeals for the pDistrict of Columbia Circuit in
gsierra Club v. Costle, 657 F.2d 298 (1981) , concluded that the
judicial decisions issued until that time were "confused" as to
whether an agency must include in its rulemaking record for
judicial review factual information received by the agency from
officials of the Executive Office of the President (EOP). The
Attorney General therefore recommended that agencies include such
factual information in their records in order to avoid the

. possibility of judicial reversal. The Attorney General did not,
however, reqguire or recommend inclusion of communications under
the Executive Order that form part of the agency”’s deliberative
process, i.e., legal and policy arguments, analyses of the facts,
and factual data that cannot reasonably be segregrated from
deliberative material.

To implement the recommendations of the Attorney General, OMB
pirector David A. Stockman jssued a Memorandum for the Heads of
Executive Departments and Agencies on June 11, 1981, entitled
nCertain Communications pursuant to Executive Order No. 12291,
-pFederal Regulation.”" (Tab C). That Memorandum emphasized "that
the primary forum for receiving factual communications regarding

proposed rules is the agency issuing the proposal, not the Task
Force or OMB."

This emphasis on the agency as the forum for receiving factual
communications merely reflects, of course, the fact that the
Executive Order does not divest an agency head of authority
provided by law or the legal regquirement that agency rules must
be based upon the rulemaking record.

since these procedures were implemented, the court’s decision in
Sierra Club has clearly established the propriety of contacts
between EOP officials and agencies concerning rulemaking--
indeed, it has demonstrated their importance for proper policy
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guidance of this critical aspect of government activity--and
demonstrated that the procedures recommended by the Attorney
General and implemented by the Director“s Memorandum go well
beyond what is required by law.

Written Materials from Persons Outside the Executive Branch

The Director”s Memorandum provided that:

- TFactual materials that are sent to the Presidential Task
Force on Regulatory Relief or OIRA regarding proposed
regulations should indicate that they have also been sent
to the relevant agency. Pursuant to this policy, the
Memorandum noted that the Task Force and OIRA would
regularly advise those members of the public with whom they
communicated that relevant factual materials submitted to

them should also be sent to the agency for inclusion in the
rulemaking record.

- Accordingly, agencies receiving such materials from the
public should take care to see that they are placed in the
record.

- On occasion, the Task Force staff and OIRA would receive or
develop factual material that they believed should be
considered by an agency during a particular informal
rulemaking. The Memorandum provided that, in accordance
with advice provided by the Department of Justice, such
material, when submitted to an agency for its consideration,
would be identified as material appropriate for inclusion in
the record of the agency rulemaking.

To further implement the recommendations of the Attorney General,
OIRA established additional procedures, as a matter of policy,
beyond the requirements of law and the recommendations of the
Attorney General. Thus, we have uniformly and consistently made
available to Members of Congress, the agencies, and the public
copies of documents concerning an agency rulemaking that we have
received from persons who are not officials or employees of the
executive branch. We also strive to maintain copies of all such
documents in our materials that are available for public review.

In addition to such materials being lodged in our public files

and copies being made available upon request, you have asked

whether copies of such documents that pertain to EPA rules could

be routinely sent to EPA to help ensure that such materials are

included, if appropriate, in EPA rulemaking dockets. 1In order

. to accommodate you, we will send to the General Counsel of EPA

: (\ copies of all such documents that we receive from persons outside
the executive branch. We will seek to provide these copies

within five working days of their receipt in OIRA. .

Declassified in Part - Sanitized Copy Approved for Release 2012/01/12 : CIA-RDP88G01332R000901080004-0



A . !
Declassified in Part - Sanitized Copy Approved for Release 2012/01/12 : CIA-RDP88G01332R000901080004-0

4

Non-written Communications with Persons Outside the Executive
Branch

As you know, our practice with tggard to non-written
communications with persons outside the Fedgral Govegnmegt, e.g.,
telephone calls and meetings, is to constrain communications that
pertain to proposed agency rules. Only the Adm1n§strator and 1
(or OIRA employees specifically author1ged by us in unusual .
circumstances) are authorized to communicate with persons outside
the Federal Government on the substance (as opposed to tbe
status) of rules that are subject to review under Executive Order
No. 12291. These restrictions also apply to our review of
rulemaking activities pursuant to Executive Order No. 12498.
These restrictions do not apply to the other functions and ‘
activities of OIRA, such as our review of information col}ectlon
reguests under the Paperwork Reduction Act of 1980, even if an
information collection request is contained in a proposed rule.
iIn this latter circumstance, different procedures apply. See 5
CFR Part 1320 (Tab D) and OIRA Procedures Memorandum #3 (Tab E).
The limitations noted above do, however, apply to the parts of a
rule that do not contain an information collection request.

Obviously, senior officials in OIRA must be ablg to communicate
freely with members of the public and persons within the Federal
Government, just as the senior officials 1n'EPA do. We have,
however, limited such communications essentially to the
Administrator and Deputy Administrator. Furthermo;e, even Doug
and I usually do not communicate with persons outside the Federal

Government on proposed agency rules while they are under review
pursuant to Executive Order No. 12291.

Notwithstanding these procedures applicab}e.to al} {ules subject
to the Order, you have asked whether §pec1f1c additional
procedures could be fashioned to apprise EPA of factual
information that becomes available to us as a result of
non-written communications with persons outside the Federal
Government and that pertain to proposed EPA.ru}es. Beforg
describing what we believe is appropriate, it is useful first to
deal with an approach we have rejected and the reasons why.

1As the court stated in Sierra Club v. Costle, 'quer our system
of government, the very legitimacy of general Qolxcymaklng
per formed by unelected administrators depends in no small part
upon the openness, accessibility, and amenability of these
officials to the needs and ideas of the public from whom their
ultimate authority derives, and upon whom their commands must
fall....Furthermore, the importance to effective regulation of

i continuing contact with a regulated indusgry. other affected

- groups, and the public cannot be underestimated. Informa}
contacts may enable the agency to win ngeded support fog its
program, reduce future enforcement requirements by helping those
regulated to anticipate and shape their plans for the future, and

spur the provision of information which the agency needs." 657 .
F.2d 298,400-1 (1981) :
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"Logging”

Although you have not suggested it, we believe that a general
"logging®™ program or some variant thereof, particularly between
and within executive agencies and entities, would not be an
acceptable solution and would, as a general matter, be bad
policy. The Attorney General”s opinion of April 24, 1981,
confirms this at pages 7-9 (Tab A). This view is also reflected
in Sierra Club v. Costle, 657 F.2d 298, 404-408 (1981); prior
congressional consideration of the issue (see pp 3-4, Tab A);
and, EPh°s own stated position on the matter (Tab F).

in a nutshell, here is why we think a general "logging" system is
a bad idea.

o 1t is unnecessary. There would be no adverse legal
consequence even if we were to have information that is not
in the agency record. An agency rule must be based on
material in the record. Since EPA cannot rely on
information it does not have to support a rule, see 657 F.2d
401, factual information that might be available to us from
persons outside the Federal Government, that is not also
made available tao EPA, is not pertinent. Furthermore, an
agency has no use for who-talked-to-whom entries.

o Imposition of a logging requirement would improperly
interfere with the communication of policy views within the
executive branch and the deliberative process itself. The
court in Sierra Club rejected this approach. This was also
a basis for Congress’ rejection of the proposal to apply "ex
parte” reguirements to informal rulemaking. See pages 3 and
4 of Tab A, particularly footnotes 5-8.

o It is contgpary to the "legislative model"™ of informal
rulemaking“ adopted by the Congress.

o It would divert attention from whether the agency”s decision

is a good one--the substantive issue--to how the agency made
the decision.

Zyhere agency action resembles judicial action, where it involves
formal rulemaking, adjudication, or guasi-adjudication among
"conflicting private claims to a valuable privilege," the
insulation of the decisionmaker from ex parte contacts is
justified by basic notions of due process. But where agency
action involves informal rulemaking of a policymaking sort, the

concept of ex parte contacts is of more guestionable utility.

————

-~
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o It would establish a paperwork blizzard if all participants
in all discussions were required to "log” all communications
on the thousands of rules considered every year. This would
be nothing short of a bureaucratic nightmare to administer.

© A "logging requirement™ would be impossible to "define."
When would it begin? Who would it cover? When would it
end? What would it consist of? There are neither practical
nor principled answers to these guestions.

© Such a procedure would logically reqguire the agency to log
all of its internal deliberative discussions also--a
practical impossibility.

Additional Procedures

Nonetheless, in order to increase the amount of factual
information that is available to EPA for its rulemaking
decisions, and to respond to your request, we propose the
following procedure which, if acceptable to you, we would try
for a period of time and then reassess with you.

Whenever the Administrator or I have a meeting or a telephone
call with a person outside of the executive branch concerning a
proposed EPA rule subject to Executive Order No. 12291, and that
meeting or telephone call provides factual information that we
are not confident has also been provided to EPA, either the
Administrator or I will call the General Counsel of EPA and
advise him of the communication and of the relevant factual
information. EPA can then do whatever it deems appropriate with
regard to the information reported to the General Counsel.
Furthermore, with respect to scheduled meetings, if any, we will
try for a period of time and for a few rulemakings to provide an
opportunity for senior officials of EPA to attend and
participate, if they choose to do so. After some experience, we
will reassess this procedure, as well.

Please let me know if you believe that we should initiate these

procedures.
Sin ly,

Robert P. Bedell

Deputy Administrator

Office of Information and
Regulatory Affairs

Enclosures

Declassified in Part - Sanitized Copy Approved for Release 2012/01/12 : CIA-RDP88G01332R000901080004-0



