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" 18 USCS § 952 CRIMES - ~ Fo

§ 952. Diplomatic codes and correspondence

Whoever, by virtue of his employment by the United States, obtains from
another or has or has had custody of or access to, any official diplomatic
code or any matter prepared in any such code, or which purports to have
been prepared in any such code, and without authorization or competent
authority, willfully publishes or furnishes to another any such code or
matter, or any matter which was obtained while in the process of transmis-
sion between any foreign government and its diplomatic mission in the
United States, shall be fined not more than $10,000 or imprisoned not
more than ten years, or both.

(June 25, 1948, ch 645, § 1, 62 Stat. 743.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Prior law and revision:

This section is based on Act June 10, 1933, ch 57, 48 Stat. 122 (former
22 US.C. §135). : .

Minor changes in phraseology were made.

CROSS REFERENCES

" United States defined, 18 USCS § 5.
Foreign government defined, 18 USCS §11. L
Disclosure of classified information, 18 USCS § 798. » o

- Communication of classified information by officer or employee of Unit
States to foreign government, 50 USCS § 783.

' RESEARCH GUIDE
Law Review Articles:

Edgar and Schmidt, The Espionage Statutes and Publication of Defense
s o Information. 73 Columbia L Rev 929. :

~§953. Private correspondence with foreign governments

‘Any citizen of the United States, wherever he may be, who, without
authority of the United States, directly or indirectly commences or carries

on any correspondence or intercourse with any foreign government or any ;: gz:
officer or agent thereof, with intent to influence the measures or conduct of 3. “Me
any foreign government or of any officer or agent thereof, in relation to 4. Jurig

any disputes or controversies with the United States, or to defeat the
measures of the United States, shall be fined not more than $5,000 or
imprisoned not more than three years, or both. '

This section shall not abridge the right of a citizen to apply, himself or his_
agent, to any foreign government or the agents thereof for redress of any

1. Cons
" Cons

§953)

Constity

. be infoq
injury which he may have sustained from such government or any of its '.:"';f:‘
agents or subjects. : ' ‘ British
(June 25, 1948, ch 645, § 1, 62 Stat. 744.) . Supp 72
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9 April 1984

NOTE FOR: General Counsel

FROM: STAT
Chief, Litigation & Legislation Division

SUBJECT: The Logan Act

Stan:

Attached is some background material on the Logan Act.
Speaking strictly in the abstract (because I have not seen the
letter which gave rise to the Director's question), I think
that two broad generalizations can be made.

-- The legislative history of the Logan Act indicates
strongly that it was designed to protect the
prerogatives of the Executive Branch. It probably
would apply to activities undertaken by Members of
Congress, at least as individuals, i.e., outside the
scope of their official duties as Congressmen.

-- The speech and debate clause of the Constitution
probably would not be sufficient to foreclose
prosecution of a Member of Congress under 18 U.S.C.
953 so long as the conduct in question was not
integral to the deliberative and communicative process
of the House or Senate.

Of course, whether or not there exists any realistic
possibility that any Member of Congress would ever be
prosecuted under the Logan Act is another question. As the
recent conversations between the visiting President of France
and Democratic Presidential candidates Mondale and Hart
illustrate, discourse between individual Members of Congress or
private citizens and foreign officals has become quite
commonplace. The mission of Presidential candidate Jackson to
Syria which resulted in the release of the captured U.S. naval
airman was, of course, theoretically a violation of the Logan
Act, but certainly no one suggested that the Act be applied in
that case.

STAT
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Congressional Assertiveness and Foreign Affairs 199

dent Carter to “regain
Sorensen’s view:

Effective control over theee

foreign affairs is slipping away
from Jimmy Carter, and, e

B - . because a coherent and

CONGRESSIONAL ASSERTIVENESS:
CONSEQUENCES AND IMPLICATIONS

What impact has a more assertive and independent diplomatic role
by Congress had upon American foreign policy? What have been its con-
sequences — both positive and negative — upon the conduct of foreign
relations by the United States? These questions will be examined in the
light of our case studies and of other examples of Congress’ recent dy-
namism in the foreign policy field.

}ﬁ Independent Legislative Initiatives

Until the period of the Vietnam War, it was a clearly established
principle that negotiations with foreign governments were an executive
prerogative. For example, longstanding precedent supports the view that
the president or his designated agent ‘“makes” or negotiates treaties
with other governments. QOne of the earliest enactments of Congress was

the Logan Act, which prohibits certain unauthorized negotiations be-
tween Americans and foreign olfhicials. Although such contacts Today

have become frequent — and no citizen has ever been prosecuted for
violatinﬁ its terms — the Logan Act remains the law of the land

In practice, from the period of World War II until the 1970s, legisla-
tors were frequently involved in the conduct of diplomatic negotiations
— but nearly always at the invitation of the president. Today, the
appointment of legislators as members of American negotiating teams is
an accepted technique for creating bipartisan support for the nation’s
foreign policy. In the spring of 1979, the Carter administration at-
tempted to win widespread congressional support for the proposed
SALT II agreements with the Soviet Union by allowing ‘26 Senators, 14
Republicans and 12 Democrats, including opponents and critics, and 46
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Organ of Foreign Relations

refusing to send any communication to the Senate is not to be
judged by legal right, but [is] . . . one of courtesy between the
President and that body.” ** The record of practice amply bears
out this statement. : '
Washington’s success in foreshadowing “the shape of things to
come” is seen also when we turn again to presidential monopoli-
zation of the right to communicate with foreign governments.
The process envisaged is, it should be noted, a two-way process,
depending on whether the President is its terminus ad quem or
is its terminus a quo; in other words, is functioning as the nation’s
earpiece or its mouthpiece. The latter, obviously, is the vastly
more important capacity, since, as was pointed out earlier, it in-
volves potentially formation, as well as formulation, of the policy
communicated; while the role of being earpiece is an essentially
passive one. Even so, a Secretary of State found it necessary as
Jate as 1838 to apprise foreign chancelleries that when they
wished to inform the United States of royal births, deaths, mar-
riages, and the like they should address their communications to
“the President of the United States of America” and leave Con-
gress out of the business. As to ordinary diplomatic intercourse,
he added, it should be “carried on as usual” through the State
Department.**
~—————3pMeantime Congress had itself come to the aid and protection
Of the President’s prerogative to speak for the nation. This oc-
curred in 1799, when one Logan, a Philadelphia Quaker, thought
to avert war between the United States and France by under-
taking a private negotiation with the latter. Manifesting perhaps
some lack of humor, Congress passed a law to penalize such
enterprises, entitling the measure “an_Act to Prevent Usurpation
i ions” ** In later years, although presidential
spokesmen frequently assumed strange disguises that might easily
have caused confusion, “the Logan Act,” while still on the statute ~/
books, dropped out of common ken till the period of the First
World War. Then from 1920 on for several years excited patriots
were constantly rising to demand that its penalties be visited,
now on ex-President Taft and his League to Enforce Peace, now
on Senator France for his philandering with “the Genoa Eco-
nomic Conference,” and at various times on Senator Borah, who,
having become Chairman of the Foreign Relations Committee

- 183 -
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about that tlme had set up as a sort of State Department of his
own. 44
Indeed, the First World War proved generally relaxing of the
" established etiquette of international intercourse, more or less
permanently so. Early in 1920 Viscount Grey came to this coun-
try on an informal mission, but being unable to see the President,
who was ill, held conversations with certain Senators respecting
the League of Nations fight, following which he published a
letter in the London Times stating that the Lodge reservations
were “satisfactory” to the Allies. President Wilson, apparently
missing the subtle flattery of this imitation of his own prior ex-
ploit in taking the Fiume question to the Italian people over the
heads of their government, professed to be greatly angered at
this “grossest possible breach of courtesy.” Likewise, when Candi-
date Harding, then campaigning for the presidency from his
own front porch in Marion, Ohio, was quoted in the papers to
the effect that a French representative had approached him “in-
formally” with the hope that he would “lead the way to a world
fraternity,” Mr. Wilson sharply questloned the Republican leader,
who replied with elaborate irony: “Official France would never
seek to go over your high office as our Chief Executive to appeal
to the American people or any portion thereof.” By way of con-
trast, President Hoover, following his defeat at the polls in No-
vember 1932, actually invited his successful rival to discuss with
him certain proposals of the British Ambassador with regard to
the war debt situation; and while Mr. Roosevelt declined the
suggestion, he later on his own initiative invited the Ambassador
to come to Warm Springs for a conference, thereby, as Mr. Krock
of The New York Times commented, virtually taking over “this
function of the Presidency a month before his inauguration.” **
All such episodes to the contrary notwithstanding, there is no
more securely established principle of constitutional practice than
the exclusive right of the Président to be the nation’s intermedi-
ary in its dealing with other nations.*®

CONGRESSIONAL COLLABORATION AND CONTROL—RECOGNITION

But whatever emphasis be given the President’s role as “sole
organ of foreign relations” and the initiative thereby conferred

- 184 -

Approved For Release 2008/08/27 : CIA-RDP86M00886R001600130001-3 - ©

on him in this
vised diplomat
Congress, the |
taxes for the c
create armies

.United States,

of nations, anc
proper” for ca
all the powers
any departmer
can arise conc
thus imposed «
at the Presider

. tion between

relationship of
jointly held cc
States require,
sented with a
counted on to ¢
now subservie
to the Presider
co-operation w
owing in part
has more and
the present m
the most impon
foreign policy
Returning n
ter Congress—
ential factor in
can foreign po
Empire in Ame
tury raised qu
very imperfect
people he was
by our governr
to determine t

. any risks. But

ish monarchy




@

A s g oo °
AR PR AN N P s RS il g

LS

Sk

ge- ¥4

5
SAs
ne

ETE

v

R P A S

s opm

o b R 3

R NS S
. #

" Approved For Release 2008/08/27 ; CIA-RDP86MO0BBER001600130001-3 . .-

I . TP

e s e St ‘ﬁ“\*

Pt e

Notes ;

ordered that official to hand the papers in question to him, and defied the

Senate to do its worst. Archibald Butt, Letters, pp. 305-6. ;,v
42 Senate Documents, No. 56, 54th Congress, 2nd sess., p. 9 note; Moore, :

Digest, 1V, 462; cf. notes 46 and 57 infra. No doubt, the discarded practice

was a leftover from Revolutionary days, when all such communications were

sent to the Continental Congress.
8 For debate on the act see Annals of Congress, December 27, 1798,

. .

F/,J.hs_

official ¢
the advi
bassador
ambassar
of negot;
foreign s
writers ¢

to January 25, 1799, passim. The measure, amended by the Act of March
4, 1909, 35 Stat. 1088, is now U. S. Code, tit. 18, § 5. See further “Memao-

randum on_the History and Scope of the Laws Prohibiting Correspondence
with a Foreign Covernment, Senate Document, No. ) ODgress,

2nd sess. (1917). The author was Mr. Charles Warren, then Assistant At-
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torney General. ‘ _
s¢ The New York Times, October 19, 1920; The Woman Patriot (Wash-

ington, D. C.), May 1, 1922; The New York Times, June 22 and 23, 1930
and January 11, 1933. Mr. Ford’s “Peace Ship” project early in 1915 did
not of course fall within the purview of the Logan Act, not being intended
“to influence the measures or conduct of any foreign government or of any
officer or agent thereof, in relation to any disputes or controversies with
the United Stdtes, or to defeat the measures of the government of the
United States.” A like enterprise would later on have appeared in a far
different light. The latest American citizen to find the Logan Act shaken
at him is Mr. Hepry Wallace. This occurred when in April 1947 he went
abroad to stir up sentiment against the “Truman Doctrine.” See Mr. Krock’s
column in The New York Times of April 15, 1047.

45 For Mr. Wilson’s reaction to Grey’s indiscretion see Washington dis-
patches of February 5, 1920. For the exchange between Wilson and Hard-
ing see The New York Times of October 19, 1920. Mr. Hoover’s invitation * _ &
to Roosevelt was sent from Yuma, Arizona, November 13, 1932; and the " £
latter’s invitation to Sir Ronald Lindsay was sent January 28, 1933.

+8 Presidential assertions of the principle have not always escaped a
flavor of pedantry. In 1876 the governments of Pretoria and Argentina both 3
sent congratulations to Congress on the occasion of the Centennial, and the
following January Congress adopted joint resolutions of “high apprecia- -~ &
tion,” which, however, were vetoed by President Grant on the constitutional -/

w2y
il

“ ¥
PARtome i o
Dl n G o it ki

e
L e

Rl oty

ground:
“The usage of governments generally confines their correspondence and

interchange of opinion and of sentiments of congratulation, as well as of
discussion, to one certain established agency. To allow correspondence of
interchange between states to be conducted by or with more than one such -
agency would necessarily lead to confusion, and possibly to contradictory
presentation of views and to international complications.
“The, Constitution of the United States, following the established usage.”
s, has indicated the President as the agent to represent the na-

of nations
tional sovereignty in its intercourse with foreign powers and to receive
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ik LI 4
ed the official communications from them. It gives him the power, by and with fﬂff'!ﬂ a"&
) the advice and consent of the Senate, to make treaties and to appoint am- “} i »F
M°°_r°, bassadors and other public ministers; it intrusts to him solely ‘to receive f:{g 2 (l
Tactice ambassadors and other public ministers,” thus vesting in him the origination l’ 3‘ g
'S were of negotiations and the reception and conduct of all correspondence with i 1l
foreign states, making him, in the language of one of the most eminent !'3‘ f
1798, writers on constitutional law, ‘the constitutional organ of communication ";‘ o 4
March with foreign states.’ : :! {
Memo. “No copy of the addresses which it is proposed to acknowledge is fur- HE
ndence nished. I have no knowledge of their tone, language, or purport. From the i ‘) fj
ngress, tenor of the two joint resolutions it is to be inferred that these communi- it {: i
mt At- cations are probably purely congratulatory. Friendly and kindly intentioned i 3%&
| as they may be, the presentation by a foreign state of any communication : ity
.Wash- to a branch of the Government not contemplated by the Constitution for 1
s 19{?0 ‘ the reception of communications from foreign states might, if allowed to %,‘
15 did pass without notice, become a precedent for the address by foreigners or .
tended : by foreign states of communications of a different nature and with wicked it
of any designs.” Richardson, VII, 431. i
s with Earlier, on August 14, 1876, Grant had sent a special message to the j»\
of the ) House protesting against a clause of the diplomatic appropriations act for t
v a far _ the ensuing year that directed the President to notify certain diplomatic !
shaken . and consular officers “to close -their offices.” “In the literal sense of this :
2 went direction,” he asserted, “it would be an invasion of the constitutional pre-~
Krock’s rogatives and duty of the President.” Ibid., 377. Late in 1928 Congressman
, Britten of Illinois, Chairman of the House Naval Committee, sent Prime
n dis- t Minister Baldwin of Great Britain a proposal that the latter call a naval
Hard- ) limitation conference. When the British Premier sought to reply through
ritation : the State Department, the latter declined to transmit the reply. Subse-
nd the ‘ quently Mr. Britten and Commander Kenworthy, a member of Parliament,
. B exchanged correspondence looking to an “unofficial conference” on the same
iped a F subject between American M. C.’s and British M. P.’s. United Press dis-
a both patch, Washington, D. C., December 29, 1928. Nothing came of the idea.
nd the > “The very delicate, plenary and exclusive power of the President as the

sole organ of the Federal Government in the field of international rela-

precia- ;
utional g tions” is invoked by the Court in United States v. Curtiss-Wright Corp.,
. 299 U. S. at 320.
ce and 47 On the general subject of recognition, see Senate Documents, No. 56,
| as of cited in note 42 ante; Moore, Digest, 1, 67-255 passim. '
nce or *8 Senate Documents, No. 56, p. 30.
o such * Ibid., p. 31. :
dictory 50 Memoirs, 1V, 205-6.
1 Benton, Abridgment, VI, 168.
usage ¢ 52 Senate Documents, No. 56, p. 36. -
he na- ' 5% Richardson, II, 209 (December 2, 1823). .
ive all 84 Ibid., pp. 41-43; Richardson, I1I, 266-67; Thomas Hart Benton, Thirty
’ Years View (Boston, 1854-56), I, 665-70.
" + 431 -
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SENATE RESOLUTION NO. 339.

BY MR. BRANDEGEE.

IN THE SENATE OF THE UNITED STATES,
' : . January 31, 191
Resolved, That the manuscript submitted by the Senator from Con
necticut (Mr. Brandegee) on January 29, 1917, entitled ‘‘ Memorandify
on the History and Scope of the Laws Prohibiting Correspondence withgs
a Foreign Government, and Acceptance of a Commission to Serve’y@
Foreign State in War,” by Charles Warren, Assistant Attornely Gapd
0

eral, be printed as a Senate document, and that 500 additiona
be printed for the use of the Senate document room.
Attest: )
JamEs M. BAKER,

ey -

i R AR i ey e R G i
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REHORANDUM ON THE HISTORY AND SCOPE OF THE LAWS
gPROHIBITING CORRESPONDENCE WITH A FOREIQN GOVERN-
BUENT, AND .ACCEPTANCE OF A COMMISSION TO SERVE A
IFOREIGN STATE IN WAR. ‘

By CrarLEs WARREN, Assistant Attorney General.

[BTORY AND SCOPE OF SECTION 5 OF THE FEDERAL PENAL
CODE.

,389. 5. Every citizen of the United States, whether actually resident or abiding
Rin the same, or in any place subject to the jurisdiction thereof, or in any foreign
Ramtry,! without the permission or authority of the Government, directly or indi-
FLY, commences or carries on any verbal or written correspondence or intercourse
i gent thereof, with an intent to in-

2 ct of any foreign Government or any officer or agent

» 1l Telation to any disputes or controversies with the United States, or to de-

s C measures of the Government of the United States; and every person, being
en of or resident within the United States or in any place subject to the juris-
thereof, and not duly authorized, counsels, advises, or assists in any such
pondence with such intent, shall be fined not more than $5,000.and imprisoned
2016 than three vears; but nothing in this section shall be construed to abridge
[2lght of a citizen to apply, himself or his agent, to an foreign Government or
pbagents thereof for redress of any injury which he may Kave sustained from such
§'erment or any of its agents or subjects.

GENERAL CONSIDERATIONS.

Kthe original act, reﬁroduced in_section 5 of the Federal Penal

‘)'_ (85 Stat. 1088, ch. 321, sec. 5, formerly Rev. Stat. sec. 5335),
B 2ot of January 30, 1799 (1 Stat. 613). There have been no
!_ltu_zl changes except that the words “or in any place subject
kn C Jurisdiction thereof,”” have heen twice inserted.

= © Statute has never been construed in any reported case. It is
K I United States . Craig (1886—28 Fed. 795, 801) as an illus-
.20 of the power of the United States to punish its own citizens
pcts commiitted in a forei country. It is also cited in American
"2-Co. v, United Fruit Co. (1909—213 U. S. 347, 356).

7 [CIVi!ized countries] go further, at times, and declare that they will punish
616’ Subject or not, who shall do certain things, if they can catch him, as in the
; fmpu‘ates on the high seas. In cages immediately affecting national interests
Y 8o further still and may make, and if they get the change, execute similar
 acts done within another recognized jurisdiction. An illustration from
t;? 18 found wi)t,h regard to criminal correspondence with foreign governments.

- Bec. 5335. .

‘Who,” which appeared in Revised Btatutes, section 5335, has been, by ovm-:fht, omitted

4 lgzlxowae embodied in section 5 of the act of March 4, 1009, chapter 321, iow termed the Federal
) 3

yoe
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PROHIBITING CORRESPONDENCE WITH A FOREIGN GOVER

History, therefore, must throw the chief light upon the

of the statute. While congressional debates are not determing
the meaning of statutory language, they are unquestionably o
aid in ascertaining the history of the period and the chief
which led to the legislation. :

. As was said in Standard Oil Co. v. United States (191)
U. S, 1, 50):

The debates * * * show, however, that the main cause which led to the
lation was the thought that it was required by the economic condition of timeg, *

Although debates may not be used as a means for interpreting a statute
States v. Trans-Missouri Freight Association, 166 U. 8. 318 and cases cited) thagp
in the nature of things is not violated by resorting to debates a8 a means of agceryg; 8
the environment at the time of the enactment of a particular law, that is, the pi
of the period when it was adopted.

Moreover, as the Supreme Court has not hesitated to have recy
to the debates in the Constitutional Convention of 1787 in Orde
ascertain the construction of words and -phrases in the Constity3
the general rule as to the statutes laid down above may be somey) %
relaxed when the congressional debates in question occurred gyeH
hundred years ago and only 12 years after 1787, and in a time whij
has now become historical. Debates so long removed from preg
times and among men of historical eminence may be valuable
‘toward the ascertainment of the purport and purpose of the lg
lation discussed. '

~

. OCCASION FOR THE ENACTMENT OF THE ACT OF _1799.

The immediate cause of the passage of the act of 1799 wag;
intermeddling of a private citizen, Dr. George Logan, in negotiatigy
pending in 1798 between the United States and France. b

President Adams, in 1797, had ‘sent John Marshall, Charlé
Pinckney, and Elbridge Gerry as special envoys to France to
tiate and settle, if possible, all claims and causes of differences
then existed between the French Directory and the United §
From this mission arose the X Y Z letters controversy, the f
of the envoys, increased anti-France feeling in the United States
like preparations in Congress, and stringent measures against
The envoys one by one returned, having accomplished nothirg
Thereupon, Logan, a benevolent Quaker of Pennsylvania, underigs
to act upon his own account. Bearing letters of introduction frg
Jefferson, Thomas McKean, and others, he sailed for France, mov§
to do what the three envoys had failed to do. In France “h

“hailed by the newspapers as_the envoy of peace, was dined;
feasted by Merlin (the new President of the Directory), rece
by Talleyrand, and came home to Philadel&hia. in November §
some copies of old letters to the Consul eneral and the
assurance that France would negotiate for peace.” (McMaster’
tory of the United States, vol. 4, pp. 368-410.) i
YWhile this errand had been sincerely intended, and prob 1)
without any partisan political motive, Logan was denounced by:§
Federalists during his absence and after his return as a treasonss
envoy of the Republican party, carrying on a traitorous correspd
ence between the American and the French ““Jacobins.” On
turn he was coldly received by the Secretary of State, and eve

t
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meanin i oy by ex-President Washington, who regarded his action ag
native of . ARl intermeddling. Federalists, in general, condemned him; and
of great FSMEE# was resolved that such interference should be forbidden in the
f causes R Mure’ President Adams wrote to Timothy Pickering, Secretary of
"SNE Sute, November 2, 1798 (Life and Works of John Adams, Vol.
)11—221 e VIIL. p. 615):
£ J object of Logan, in his embassy, seems to have been to do or obtain something
is- - @S vhich might give opportunity for the “‘true American character to blaze forth in the
» the legis- - SR ing elections.”’ -Is this constitutional for a party of opposition to send -
‘: (United N3 ies to foreign nations to obtain their interference in elections?
{) that rule .S . In his message to Congress, in December, 1798, the President,
?ﬁe"W “J while dealing chiefly with relations with France, made no reference
vhe id g 0 Logan. The a.dy

dress of the Senate to the President, December

s st LTS Rk R

B, 1798, however, contained references to professions made by
re(c‘,lourz _ innce ‘‘neglecting and passing by the constitutional and author- :
g‘; ili.on SRY 0ed agents of the Government’’ and ‘‘made through the medium of ¢
u uwhat,. IR PiViduals without public character or authority.” The President :
&m:ver a | b his m?Iy to the_ enate, December 12, 1798, said (Messages and
e which -4 of the Presidents, Vol. I, pp. 276, 277):
N present 3 .&hugh the officious interference of individuals without public character or

ble aids -} ty is not entitled to any credit, yet it deserves to be considered whether
l legis- 2% temerity and impertinence of individuals affecting to interfere in public affairs
he leg ih“’e’-\, ance. and the United States, whether by their secret correspondence or
.  Governry and intended to impose upon the dpeop e and separate them from their

3 ent, ought not to be inquired into an corrected. » -

f§ - LECISLATIVE HISTORY AND PURPOSES OF .THE AGT oOF 1799,
was the JEE

i The history and purposes of the act of 1799 are fully set forth in
otiations - 3 bhanals of Congress, Fifth Congress, 1797-1799, Volumes I and II1, at
; &"’ 8ges cited, infra.

arles C. E.

] ﬁm questions involved in the act were ﬁr?t presented in a resolu-
to Dego" S Mmtroduced in the House of Representatives, December 26, 1798
es which & 88), by Roger Griswold, of Connecticut, as a proposal to amend
l Stpltge' . %edition law. He said:
e fmw&r. g E O%ect 18 o punish a crime which goes to the destruction of the Executive power
tes, \ ' hﬁﬁdu:l"ef_n_ment_—that description of crime which arises from an interference of
.t a.ll?ns' : Cltizens in the negotiations of our Executive with foreign Governments.
I:feti'té" : . Tesolution was as follows:
lon from ‘Jfgﬁ%‘]lézt & committee be appoirfted to inquire into the expediency of amending

g th 7o “An act in addition to the act for the punishment of certain crimes
i nsofe Ulllted_ States,”’ so far as to extend the penalties, if need be, to all persons,
b the Uniteq States, who shall usurp the Executive authority of this Govern-

ned _B-n > (méy,f"m_mencing or carrying on any correspondence with the Governments of
received & ‘Qveenf Prince or state, relating to controversies or disputes which do or shall exist
yer with S ~8uch prince or state and the United States.
13 6 : : .
3 verb® § i g ) bresolutlon was debated December 27, 28, 1798 (pp. 2493 et
1g H1s” sy’ COIlgressmen of great eminence, Griswold, John Rutledge
er ; ut) C . N ’ P .
1y & f oy of 3 arolina, Albert Gallatin of Pennsylvania, Thomas Pinck-
,rob&Eha- i oy, G Outh Carolina, Robert Goodloe Harper of Maryland: Har-
1 bY 10 SRS 2T Otis of Massachusetts, John Nicholas of Virginia, Abra-
1800 ,\53? t{’,ILOKan’S Inission ang the consequent legislation are also to be found in Writings of Thomas
N his . Ko, V11, letter of June 21, 1798, p. 273; Jan. 16, 1799, p. 161; Jan. 26, 1799, p. 326; Jan. 29, 1799,
ol

NP5 Washingron vor g aler's Hi i
V417 Ry » ¥ 0i. X1, pp. 384, 383 See also Schouler's History of the Unitted Sates, Vol.
en 004 Aqams,*g;ldrexh's Hisiorv of the United States, Vol. IT. p. 265~
. s Vo) I 34901‘1!8, Vol. V111, 615; Vol, IX, 243, 244, 265, 307. Writings of John Quincy Adams
A wheat'on 1398, 399, and lotters of Mar. 30 Aug. 11, 14, 15, Sept. 3, 4, 18, 25, Oct. 6, 1799. Law-
Memoyr. (1863), 1003, Wharton’s State Trials, 20,'21." American State Papers, For. Rel. Vol
$0f Dr. George Logan.
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ham' Baldwin of Georgia, John Williams of New York, Nath
Smith of Connecticut, Nathaniel Macon of North Carolina,

. Griswold said’ that the object of the resolution wag “of
importance’’— : fir
I think it necessary to guard by law against the interference of individ L
negotiation of our Executive with the Governments of foreign countries, Tl;;ls 10 thy
situation of Europe, in my opinion, calls aloud for a resolution of this kind P‘esem

If offenses of this kind are to pass unpunished, it may be in the power of ap j'ndi L
to frustrate all the designs of the Executive. The agent of a faction, if such 5 fwdw
shall exist, may be sent to a foreign country to negotiate in behalf of they ac
in opposition to the Executive aut ority, and will any one say that such anﬁ%hm;
ought not severely to be punished? It certainly ought. * * * N, gengl oy
would pretend to say that an unauthorized individual ought to exercise 3 Power €lay
should influence the measures of a foreign Government with respect to thig m;’ by
This power has been delegated by the Constitution to the Presié)ent, and the WL
of this country might as well meet and legislate for us, or erect themeelvg,s}?eo .
judicial tribunal, in place of the established judiciary, as that any individua}] ormh &
gersons, should take upon him or themselves this power, vested in the E’;ecut'
uch practices would be destructive to the principles of our Government, e

Rutledge said that “if the citizens of this country shall be n,
mitted to have intercourse with foreign Governments, they mg per\:
the greatest injury to this country under what they conceive ¢,
the %est intentions,” and he stated that he thought this “a gond. .
measure of national defense.” good

Dana said that a person thus employed— : :
must be considered as acting in direct hostility with the authorit - ose
and against the general chagracter of our cour};try. * k% Tt ’i'spioé‘ﬁg:%??;’;‘“ Joe

itude, as the person thus acting must be considered as the agent of a factigy
walting only for an opportunity of joining the enemies of their country.

Pinckney said that it was a leading doctrine of republican govi
ernment that “no one can pretend to interfere so as to counterget
the proceedings of the people of their country as expressed by i
legal organs.”  He stated that he— .

knew of no case, no situation, on which it would be lawful or right for an indivig
to interfere with a foreign Government at a time when any negotiation is going fop’
ward by legal authority. Such an interference can have but a bad effect; it
have a very bad effect. ~ It shows, at least, that there is a party in the country divi
from the Governmeat who take upon themselves a separate negotiation, and s
up a distinct power, which they wish to be paramount to the lega% authority, = -

Harper said: :

The rinciple once admitted must go to the utter subversion of government—ts :epsppl;:
rinciple being that whenever an individual, or, by stronger reason, a number of;
ndividuals, conceive themselves wiser than the Government, more able to discera+7} He

or more willing to pursue, the interest of the country, they may assume its functioos, Ot

counteract its views, and interfere in its most important operations. * * *, Upoa;
this pretense, if this principle be once established, any discontented faction, under meas
* the name of a club, or patriotic society, or revolution gociety, * * * mgy - meas:
the most essential functions of government in their own country, negotiate on A
sorts of subjects with the Governments of other countries, and open a direct and ) “s0 a
broad road for the entrance of that foreign influence which, with equal and or
has been declared as the ““angel of destruction to republican governments.” * * CO
When we knew that that (foreign) Government openlf avows its determination B&.
encourage such intercourse, to protect all factions, all malcontents, all insurgend If th
in all countries, when we knew that this intercourse and her consequent protectias : ever a1
of domestic factions are the great engines of her foreign policies—when we know proved
this, shall we not oppose an effectual barrier? The .
~ The resolution was passed, 65—23 (p. 2545), and.Griswold, Pinck: ﬁnﬁldt
ney, Baldwin, Bayard, and Spaight were appointed a committee. : any pr.
. 3 [‘Tx-ﬂ('ut
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.t ill based on the fésolution was introduced in the House by Mr.
wold January 7, 1799, as follows (pp. 2565, 2583):

‘Be it enacted, &c., That if any person, being a citizen of the United States, whether
be actually resident or abiding within the United States, or in any foreign coun-
shall, without the permission or authority of the Government of the United
irectly or indirectly, commence or carry on any verbal or written correspond-
or intercourse with any officer or agent thereof,
qng to any dispute oreign Govern
d States, with an intent to inflye
g disputes or controversies with the
8 citizen of, or regident within,
counsel, advise. aid, or assist, in any such correspondence, with intent as afore-
Rid, he or they shall be deemed guilty of a high misdemeanor; and, on conviction
St &y court of the United States having jurisdiction thereof, shall be punished
)78 fine not exceeding thousand dollars, and by imprisonment during a
D not \less than months, nor exceeding ——— years.
; bill was debated at length under the heading of “Usurpation
E8xecutive authority,” from January 9 to Janualéy 17, 1799 (pp.
yo0 et seq.), by many eminent Congressmen in addition to those
Mready speaking on the resolution—James A. Bayard of Delaware,

fhathan Dayton of N Harrison of Virginia,

amCClb )
ac Park ) ivi . %ork,~

8eph  McDowe , Brace, Samuel Smith,
amuel Sewall John Dawson, Josiah Parker, William Gordon,
pltlhEggleston, George Thatcher, John Allen, William Edmond,
d Others,

¥r..0e principal opposition came from Albert Gallatin and Edward
BYIngston, and was largely based on an unfounded fear that the

4

RN

g g,

S s s vy o o

e e e mem e
T A g, gt N e | ! e 2y e

o e

iduals corresponding in regard to

ent without
of dispute between the two
® wished the bill amended so as to exclude this.
Rtis said in reply that the words, “with an ntent to influence the
23%ures of 5 foreign Government must relate to general public
TeS, not to the concerns of any individual.
e otion was made to insert in ‘place of “gs follows” the words
288 t0 prevent or mpede the amicable adjustment of said disputes
0ntroversies,”’ '
payard said -
gith

dthis &endment were to bass, a person might carry on any corre?ondence what.
2d 10 punishment could be inflicted upon him, unless a bad intention was

e Object of the law is to prevent these private interferences alto%ather, since the
5 t.‘!t,mn € power of negotiation in the hands of the Executive only.
e Vidual may 4o good, but he may also do'evil; and it can not be supposed that
S e person has more Wisdom or greater desire to serye his country than the
s A

© of the United States,
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| S 8  PROHIBITING CORRESPONDENCE WITH A FOREIGN GOVERY
1] The amendment was lost (51 to 33), and on being reviewaq
again lost (51 to 35). Later in the debate Gallatin, supportey -ia
i 1cholas, moved to add the following proviso (p. 2591): Hy

' Provided, That nothing in this act contained shall be construed to extenq t This €
1 ! erson who shall apply to any foreign Government, or to any officer or agent tho ay s diplo
1 or the purpose of obtainin% either the releasement of American seamen o fOEreoZ jn ite O
8 . restoration of any property belonging to citizens of the United States and Captr -pations
- sequestered, or detained by or under the authority of any such foreign GOVern“Mv wer.
. or any of its officers or agents, or for the payment of any debts due by such Gomem : f:convel
i ment to the citizens of the United States. Vern. IS . 'a.l "'(
A . . . . A : c
B Bayard opposed, saying the bill was not intended to apply to g, b nrogoncn
‘1 ) case and there was no need of the proviso: ¢ 2,,9 c?iu;
} §l i In order to establish a crime bg this bill, what is to be proved? First, that th m“:g-nm
Bl are disputes subsisting between the United States and the foreign nation with wh g
1 ]I i; . the correspondence is said to have taken place; that this intercourse has really exj o Har}
b e and that it was carried on with a view to influence the measures or conduct of 4y} as
A1y foreign Government in relation to any disputes or controversies with the Uniteq stath‘ ; . I&‘:’ ¢
- and unless all these facts are proved, the crime is not made out.. The intentiop m ) 4 io ur %.
P be proved before the crime will appear. : st 3 :E’ t° an &
iy Dana said that— . cqntgtitglef
: !.‘ - -the disputes and controversies mentioned in this bill are those which exist bety, " h ;:0 cour
y F e the Government of the United States and foreign Governments—disputes and con:re: E
i " ; versies of a political nature, unconnected with individual claims. 3 Brac
Ll Edmond said: 5B d"m:xetebi
' : ; 1t will be wise and prudent at this time to frame a law to prevent individuals from P 3 Indeed,
. ,»’ ‘ interfering with the Executive authority in a manner injurious to the community, il defend u
i The proviso was defeated (48 to 37). - g’;‘;ﬁg“é‘
' A motion to add after the word “influence’’ the words “or defea;” J&  involves
was made ’ti)ﬁ‘Joseph Parker (p. 2588), saying that he wished «t, S Rutl
make the bill as complete as possible and to put every check upoy - .
individual interference with foreign negotiations, which the Gover,. &  Dat1%
ment had in its power to do so.” » emo
The amendment was voted (48 to 30). _ - Isaac
Dayton proposed an amendment to strike out the words “relating JlE  this bill
to any dispute or controversy between any foreign country and thy {8 o the €
United States,”” and also the word “having” and the words “ss [ 1o 1o
aforesaid,’”” and to insert in place of “having’” the words “in relation between
to any.”’ _ - . ;3 ;
These amendments were voted. S E 3 mth',?(fIll(
Further statements as to the purpose and intent of the bill wery ‘S8 (pp. 26
made in the debates on January 10, 1799 (p. 2599), January 1, * oDrest
1799 (pp. 2626, 2648), January 16 (pp. 2677, 2682), January 17 : he 1
(pp; 2686, 2720), : : 1799, b
ayard said: “The offense proposed to be punished by this lawis & 30 179
separated ong b}: a shade from treason.”” Referring to the particu- '
lar action of Dr. Logan, out of which the bill arose, he said: “It must g
be clear to every reasonable man that a law of this kind is a necessary
barrier to §uard against an arrogation of power in public factions. JE. The -
- The bill is founded on justice and policy.’’ ¥ (1) Th
Griswold said that the object of the bill was perfectly well known W'  or abid
and understood ‘“to prevent all interference with the Executive Sk  States,
power in our foreign intercourse.”’ (1) 1
(@) Wit
(b) Dir.

(gt
ok D
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y said that 2 grave evil existed which it was wise for gll
Postions to prepare against: ' ‘ ‘

I8 This evil is no Jless than an endeavor vernment, by meang of
Rib diplomatic ‘skill, to Dot concur with. them
, in co

Overnment of
t to be per.
tempt upon the

s
. ® £y
g »

, OF to defe
t is this interference, this lntermeddling,
conversation, which the bill forbids, The biijl includes, in order to
Ute the offenge required, that the get should be done with an intent to interfere
t'.‘:h the functiong of government, and intermeddle wj the political relations of the
; Countrieg,

; ‘IS'?&C Parker said that—

18 fOI{ ded on the principle that the people of the Uniteq States have given

Ve department the bower to negotiate with foreign Governmentg and

Y 00 gl] foreign relations, and that it is therefore an usurpation of that power

Mdiviqua) to undertake to correspond with any foreign power on any dispute
two Overnments,

uced in the Senate, and };nuary‘%,
8 vote of 18 to 9. It was signed and ecame a law, January
1 Stat, 613).

)

4 THE ELEMENTS oF Thg CRIME,

(l)nﬁ 8ctiong made crimina] b the statute fa]] into two classes:
42 o) d(?se Performed 37 States citizens wherever resident
tes lvl:l ,'t}(l2) tlllose performed by 4 person resident in the United
B T Cther alien or citizen,

;. é:}w € actiong forbidden to United States citizens are:
: ] .

ssion or euthority of the Govemment;
tly; ’

,

e
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(@) ‘T counsel, advise or assist in any “such correspondence.” i. o.. LLE

+ or written correspondence by a United States citizen with any foreif G aay,
an Oﬁ\)%?c'ei or agent thereof; _ y foreign Governmpgsy
{e) With an Intent to influence the measures or conduct of any forei :
or any officer or agent thereof in relation to any disputes or Zontrg'genrs? oV,
United States, €8 with

Or—
(f) With an intent to defeat the measures of the Government of the United Stateg
. (2) The actions'forbidd_ep to persons resident within the Up;sa
States, whether alien or citizen, are: to counsel, advise or &ssi?ﬂ
the verbal or written correspondence, or intercourse made crimin
ag above, with the intent designated as above. ]
The dictionaries in vogue 1n or about 1799 define the phrage g
carry on,”’ used in the statute, as follows:
Johnson’s Dictionary of the English Language (London, 175§
Todd’s Ed., 1818): : : T
Po carry on: To promote; to help forward; to continue; to put f rd: : %
to anothrg; to prosgcute; not to letpcease. put forward:from one stagy’
) Sheridan’s English Dictionary (London, 1790) and Walker’s Dig::
tionary of the English Language (London, 1791): "
To carry on: To promote; to help forward.

Webster’s American Dictionary (1828):

Carry on: To promote, advance, or help forward; to continue; s, to carry on
design; to carry on the administration of grace; (2) to manage or prosecute; as,
carry on husbandry; (3) to prosecute, continue, or pursue; as, to carry on trade orv’m

Similar dictionaries define the words * correspondence” and “inten

course’’ as follows:
Sheridan’s English Dictionary (London, 1797), and Walker's Dic. 5
tionary of the English Language (London, 1791): : tiation

Correspondence: Intercourse, reciprocal intelligence.
Intercourse: Commerce, exchange, communication.

Dyche’s English Dictionary (London, 1794): Ijn de

Correspondence: Intercourse by letter or otherwise. . i1 the poy
Intercourse: Commerce, exchange, mutual communication. “ :ﬁp()ij

Entick’s New Spelling Dictionary (London, 1791): SR ‘‘shall
Correspondence: Agreement, fitness, intercourse. . i : , . By t
Intercourse: Communication, commerce, trade. ) =i ﬂded t
Johnson’s Dictionary of the English Language (London, 1755 ) : %&mﬂhﬂ
Correspondence: (2) Intercourse, reciprocal intelligence. " for :},’:’S
Intercourse: (1) Commerce, exchange; (2) communication. ; ’ "~ ghall fro1
1q : f . United 8
Kersey's English Dictionary (London, 1721): -  orinetru
Correspondence: Holding intelligence, intercourse, mutual commerce. g negotiati

Intercourse: Mutual commerce, traffic, or correspondence. other ap:!
matters @

Marchant’s New English Dictionary (London, 1760): B tothesa

Correspondence: Intercourse, reciprocal intelligence. ‘ .
Intercourse: Commerce, communication, free and mutual correspondence be By thf(

persons. . B 202
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the busiﬂess of 'the said department in- such manner as the President of
States shall from time to time order or instruct. - ’ v
These functions of the President with reference to foreign N
were stated by Jefferson to Genet, the French minister, m g
November 22, 1793, as follows:

He [the President] being the only channel of communication between thijg Coun, TR
and foreign nations or their agents, it is from him alone that foreign nationg O,un .
agents are to learn what is or has been the will of the Nation. t'helr

The Executive, therefore, is the head of the Government, egPeci .
88 Wi

Gy

leg

‘‘charged with our foreign relations,” and their conduct,
liams v. Suffolk Insurance Co. (1839—13 Peters, 415, 420), ip whi
case it was so held, and the President’s decisions as ‘‘to what sov,
eig}ﬁlty any island or country bélongs”’ was held to be “‘in the eXercig.
of his constitutional functions,” and ‘‘under the responsibilitieg Whick!
belong to him.” . .

It is highly important to the welfare of the country that there shalj
be no interference with the President’s constitutional and statutop
functions, and especially no attempt to influence or intermeddlg iny
official foreign negotiations carried on by him, through private pe
tiations wit]gnnforelgn officials in relation to the same suﬁject Mattey
foreign negotiation, the President must speak for the peopls ¢f

this country. ~ Private individuals can not be allowed to open neg
tiations’ which might have the effect of inducing or promot;
the foreign country views as to discord or faction in this country,
The influencing of a foreign nation by correspondence with forejg
“officials upon a question in g?qpute between it and the United State
or upon a measure of the United States, is a function which should
be possessed solely by the Government, and which a private citizeg;
ought not to be allowed to assume. :

.

PROCEEDINGS UNDER THE STATUTE.

Moore, in his Digest of International Law (1906), volume IV:

page 449, says: :

As to Pickering’s subsequent violation, when out of power and in opposition, of
the statute, the enactment of which he had inspired, see Adams’s History of the
United States, IV, 236 et seq.

No conviction or prosecution is known to have taken place under this act, altho
it has on various occasions been invoked, officially or unofficially, as a possible ground;
of action against individuals who were supposed to have infringed it.

President Jefferson by message of December 21, 1803, laid before:#

" Congress correspondence with Charles Pinckney, minister to Spain;
relative to responsibility of Spain for *‘French seizures and conde
nations of our vessels in the ports of Spain, for which we deemed the
latter power responsible,” and for which ‘‘our minister at that court
was instructed to press for an additional article”” in the proposeds
treaty or convention ‘‘comprehending that branch of wrongs.” A

Among the papers transmitted were copies of opinions rendered
by five of the most eminent American awyers, Jared Ingersoll,j
Vgilliam Rawle, Joseph B. McKean, Peter S. Duponceau, all of Phils
delphia, and Edward Livingston, of New York, on an abstract quess
tion submitted to them by the Government of Spain, and vgbic
opinions were used by the Spanish ministry in declining to adopt
suggestions for an arbitration treaty made by Pinckney. The lat
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insisted that arbitration must inctude every ciass of case of wrong to
American citizens, both losses due to acts of Spanish subjects and
- to acts of French consuls, etc., in Spanish ports—Spain being liable
under the law of nations for the acts of aliens in her territory. (See
Annals of Congress, Eighth Congress, 2d sess., App., pp. 1261, et

) : .

. 'w&‘he legal opinions were rendered in N ovember, 1802, on an abstract
bypothetical case, and were adverse to the contentions of the United
States as advanced by Pinckney as to the rights of the United States
o indemnity under the law of nations. Pj kney claimed that the
sbstract question did not present the actual facts in the case, and that
the United States had hever relinquished any rights which it had
against Spain b any convention with France.

As a result of this act; '
mittee of the S

I, p.468):

Upon & carefu] examination of the message and documents communicated by the
President on the 21st of December your committee notice certain unauthorized
.Mtsand doings of individuals, contrary to law and highly prejudicial to the rights
-and Sovereignty of the United States, tending to defeat the measures of the Govern-
ment thereof, and which, in their opinion, merit the consideration of the Senate,
-Thf’}{ find that on the 15th of ovember, 1802, and before and subsequent to that
day, divers controversies and disputes had arisen between the Governments of the
States and Spain concerning certain seizures and condemnation of the veg-
 and effects of the citizens of the United States in the ports of Spain, and for
¥hich the Government of Spain was deemed responsible, and in the rosecution of
Which, for_indemniﬁcation, the minister of the United States near the gourt’ of Spain
bad been iostructed to press that Government, by friendly negotiation, to provide
08¢ wrongs, ‘ :

ovember, in

ment of certain crimes therein

ommence and carry on a corre-

th the said Government of Spain and with the agents

wd o and, ag yoyr committee believe, with an intent to influence the measures

gy 2duct of the Government of Spain and to defeat the measures of the Goyern-

€04 of the United States; and did, then and there, counsel, advise, aid, and-assist,
such correspondence with intent gs aforesaid.

Committee, with the knowledge of these facts, are compelled to observe that
mh&"e’ there mj ht exist in Senate a great reluctance to express any opinion in
they l?;lﬂto Proceedings in the ordinary course of criminal jurisprudence yet, when
o, ¢t on the nature of the offense, the improbability of the ministers of the law
deumctzm!ng to the knowledge thereof without the aid ‘of the Executive, and the

d oo Dtuation of the Executive in relation to the subject, duty seems to demand

OPriety to j ustify their €xpressing an opinion in favor of that aid, without which,
oe“J“ gment, the justice of the%\Tation would be exposed to suffer.

thop; —Omni tee have no doubt that Precedents may be adduced, and from the best

stify such a measure and warrant the proceedings with safety to the

ce of the law, which admits of no rules, or pretended rules, uncorrected

led by circumstan_ces, the certain resylt otp which would be the failure

bﬁ;gl thege Impressions, your committee respectfully offer to the Senate the fol-
Te8olytiop -

b

doey, exe. At
Pedie
€8y, anqg Ed

. o 001-3
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.ment of Spain, or to defeat the measures of the Government of the Unitgier

gents thereof, with an intent to influence the measures and conduct of

in_relation to certain disputes and controversies between the said Govemzid "S5 N

Resolved, That, if in the opinion of the Attorney General, such papers, docyr A
-and evidence, or such other evidence as may be presumed, from any that jg oy
criminis, shall be deemed sufficient to warrant a prosecution of the aforesaid n.
or either of them, that the Pregident of the United States be, and hereb 8, roq.
to instruct the proper law officer to commence a Pprosecution, at suc ti’mequ
such manner as he may judge expedient, against Jared Ingersoll, Williap, ang g
Joseph B. McKean, P."S. Duponceau, and Edward Livingston, or either of tr 81y
on the act, entitled ‘“An act for the punishment of certain crimes therein eciﬁth b
And that he be requested to-furnish the attorney on the part of the United § od.
for the purpose of carrying on said prosecution, with sucg papers,. documenmm
evidence, from the Executive Department of the Government, as h
expedient and necessary. :

A motion was made by Mr. White, that it be

Resolved, That the Senate will take no further order on the-report made t, Y
respecting the opinions of certain lawyers, relating to the convention betwee,i'hﬂ""
United States and His Catholic Majesty; the Senate not considering it Withip e
province of their duty to do so, and that the injunction of secrecy upon the gap, thy
taken off. e.

On motion, - X

Ordered, That the consideration of this resolution be postponed to the first Moy,
in November next. da,

No action on the resolution was ever taken (see Foster's Cent,
of American Diplomacy, 229). ury

The only other instances in which the statute has been utilizeq arp g
cited by Moore (Sec. 631), as follows: i

The last clause of the statute was appealed to by Mr. Seward in 1861, to 8top cep.
tain proceedings of Mr. Bunch, British consul at Charleston, S. C., in urging the
British Government to recognize Confederate independence. (Bernard’s Neutraji
of Great Britain, 185, and infra, Sec. 700.)

See, in relation to the Sackville case, and the “Murchison correspondence,” thy ¥
report of Mr. Bayard, Secretary of State, to the President, Oct. 29, 188g. For. ?

N

€ may L

Rel. 1888, 11, 1670; infra, sec. 640.

23

o,

i il 3
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to con
nations
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! The let
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The Corres
.{18861), vol.
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STORY AND SCOPE OF SECTION 9 OF THE FEDERAL PENAL CODE.

g Sec. 9. Every citizen of the United States who, within the
J f, accepts and exercises g commission to serve a forei ,
Rdistrict, or peo le, in war, by land or by sea, against any prince, State, colony,
B people, with whom the United States are at beace, shall be fined not more than
gt¥o thousand dollars and imprisoned not more than three years.

GENERAL CONSIDERATIONS.

question has been presented as to the meaning of the word

mmission’’ in Federalp Penal Code, section 9 (formerly Rev. Stat.,
goec, 528 review of the history and purpose of the statute
Wil clearly show that it was_intended to apply primarily to the
giceeptance and exercise by United States citizens of commissions
p.Serve a foreign belligerent nation in some military or naval ca acity;
Qand that it can not legally be applied to any service other than in
kSome office formally created by the foreign Government and required
R0 be evidencod by the official warrant termed a ‘‘ commission,”
gi-Lhe original act reproduced in this section 9 j i
t of June 5, 1794 (1 Stat., 381), the necessity

ER*Liich orog, from the following series of events:
B0 the outhreak of the wa
i gton wrote from Mo ernon to each member of his Cabj-

§ ril 12, 1793 ves the Govermp«'ent of this country

y to effect this desirable purpose may be adopted

lg;” ' and he called a Cabinet meeting for April 19 at

hiladelphia, submittin 18 questions for consideration.

ting the famous so-caﬁed “neutrality roclamation,”’

the “Attorney General, Edmund Ran olph (“badly

Ry~ as Jefferson wrote), was determined upon and issued

ko 22, in which it was stated that the “duty and interest of the

peited Stateg require that they should with sincerity and good

gan! &dopt ang pursue a conduct friendly and impartial toward

Bl oerent powers”’ ; and it'warned all citizens “carefully to avoid

g 8Cts g proceedings whatsoever which may in any manner tend

3 h%ﬂtravene such dispositions,” and not to violate the law of

w‘ﬁlﬁ, under penalty o prosecution.

s 8 8ways termed g “neutrality proclamation,” the word “ney-
ity Was omitted from it by express .pur ose, in order to avoid -

B 4o ting the Cabinet to the position that the President had power

Riloclare the there should be no war—defferson especially having

B
AN

l’m:“ and documents referred to in this memorandum will be found in The Writings of George

'(F‘“'d’S, Eq., 1891), vol. 12; The Writings of Thomas Jefferson (Ford’s.Ed., 1895), vols. 1, 6;

ol. Ondence and Public Papers of John Jaf (1891), vol. 3; The Works of Alexander Hamilfon
Werican State Papers, Foreign Relat ons, vol. 1.
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2}7 osed the use of the word.! (See Writings of Thomag Joft

ol. VI, letters of June 23, 29, July 14, Aug. 11, 1793.) Ty '.

was therefore not to serve as an announcement of the Oliticﬁ:?%. ‘
B

of the United States, but rather to require such line of actigy . .

part of its citizens as would prevent international complicat;, on R eV OWe
a series of letters signed ‘‘ Pacificus,” in June and July, 1793 III{S : o th
ton defended the proclamation on the very ground t{mt: “Tts ), 0t
object is to prevent the Nation’s being responsible for acts dopg lin‘!lha-g At e
citizens, without the privity or connivance of the Governmen? @ ¢ gfntries
contravention of the principle of neutrality; an object of the grgt" B garding &
moment to a country whose true interest lies in.the pres&ervati’1 { - mission?-
B3 . " on 2 t,ted in
peace;”’ and later he stated in a draft for the President’s an of 3 ?;ssels in
address to Congress, ‘it was probable that designing or inc()nsin » founded !
ate persons among ourselves might from different motives embgy) ;- expeditec
" enterprises_contrary to the duties of a nation at peace with nggj, ' ° considere
at war with each other  * * .* and of course calculated to ino_nn In a
and to produce reprisals and hostilities.” Vg of neut:
The actions of the new French minister, Genet, and of Upy; a repetiti
States citizens favoring the French cause, soon showed the necesgy, ° verted 1t
for the warning conveyed by the proclamation and for preventivg .. within th

punitive action on the part of the United States. o The

These actions, which were deemed violative of the laws of nati,, JlE:  serious

as to the obligations of a neutral power, fell, in general, into five and 18.
classes: : Court t

(e) The fitting out and equipping in our ports of American apq Hamilt:
French privateers. July 18

(0) The holding of prize courts in this country by French consyl
(¢) The enlisting ofp American citizens by the French minister,
(d) The issue of commissions by the French minister to com. :

manders of privateers, both French and American. '
(¢) The issue of commissions by the French minister to persons

to serve as military officers to conduct hostilities against nations °

with which the United States were at peace.

- The last two classes of acts were those to prevent which the con.
gressional legislation in question was directed. :
As early as May 15, 1793, Jefferson (Secretary of State) wrote to
the French minister:

Our information is not perfect on the subject matter of another of these memorials,
which states that a vessel has been fitted out at Charleston, manned there, and partly

kSN

too with citizens of the United States, received a commission there to cruise against + out such
nations at peace with us, and has taken and sent a British vessel into this port. With 3 -
out taking all these facts for granted, we have not hesitated to express our highest dis - 'ITO t’,
approbation of the conduct of any of our citizens who may personally engage in com ; decide !

mitting hostilities at sea against any of the nations parties to the present war; tode |
clare that, if the case has happened, or that it should happen, we will exert all the

means with which the law and Constitution have armed us, to discover such offendens
and bring them to condign punishment.? b

‘To this Genet answered, May 27, that he

“believed no law existed which could deprive French citizens in the ports of the United
States of the privilege of putting their vessels in a state of defense, of taking, in time
of war, new commissions, and of serving their country by causing them to cruise oot
of the United States on the vessels of their enemy. .

1 8ee esgecially a speech by R. G. Harper, giving a history of this whole affairfrom a Federalist stand

point. (Annalsof Congress, 5th Cony., 1st sess., pp. 1192 et seq. Mar. 2, 1798.) : 9

2 ?ee, also, Hamilton’s opinion rendered to the Presicent, May 15, 1793. (Hamilton’s Works, Vol. IV, +
99, '
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Jefferson replied, Jupe 5, 1793

** % the Sranting Mmilitary Within the United Stateg by an -Other

authority thay their oywp i8 an Ipf, nge on thejr Soverignty, and partic'ul‘;rly 80

when granted ¢ their owy, Citizeng ea, I t0 commj¢ acts Contrary o the dutijes
owe their owp country, o BN

0 this; Genet retoi'ted, June 8.

£ all times, like Commiggjong during 4 war, have
officers of the marjne transmit them ty them, jp Fra,
itries; and it is ip virtue of this ygea i

as an act of soverelfnty, that th
* %

B&1n o Subsequen letter of Jyne

= otf."heutmlity, dJeffersop ‘Wrote that _ .
opetiti t which wag the subjecy of my letter of thé_ S5thinstant which animad.

d OB the single fay of thegrantmg MMissions of wg, by one Dation
0 the territory of another, byt on the aggregy acts, - :

The ing to i Numeroys and
i i i July 12

nationg,
Which do et
ecision j

Y 800n oceyr, W] ey will
tances might, in their opinioq forbi! them .
gustices replied, Julﬁy 20, that they felt o reluctance’ to
Sence of some of 1 e but Saymg: - ©

er mi tion ag
: try. If circumstan cgg should forhjq
Teésume the consideration of the Question, apg

] 38 0 Wrote ain, Jyl 23, statj that he dig not desirg
> e court, buatg that th'(}; circums?li:es which had induced
their counse] gtjj] existed, and on Augpst 8, the justiceg

the revious Gestion tedina!etter wu'tteq- by yom_diiéc.
I:;rs_lta.ne lgl, the 18th of last month,-[mgudmg] the lmesof
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187 PROHRIBITING' CORRESPONDENCE- WITH' A

separation drawn by the Constitution between the three departménts /3y
ment." ‘These being in certain respects checks upon each other, and:our kg o
of a court in the last resort, are considerations which afford stron;  argum
the propriety of our extra-judiciaily decidin%rthe questions alludged 10, ey
the power given by the Constitution to the President, of calling on-the hpe W
partments for %pimons, seems to have been purposely as well as exf"'e%lym R
the executive departmentas.’ toq |
We exceedingly regret every event that m,sg cause embarrassment to v,
istration, but we derive consolation from the reflection that your judgment wj) Sy
what is right, and that your usual prudence, decision, and firmness wij} d“%
esa'very obstacle to the preservation of the rights, peace, and dignity of th?’l?:ia
tates. .

Jefferson had written to Madison, August 3, that the judgeg «« .
- not agree, I believe, to give opinions,” and, on August 11, thy¢ wil}

I mentioned to you that we had convened the judges to consult them op the qr. D S
tions which have.arisen on the law of nations.. They declined being coﬂgu“&d‘l‘lu» { On 1
England, you know, such questions are referred regularly to the Judge of A, 2 %% i the |
I asked E: R. [Edmund Randolph, Attorney Generaaﬂ if we could not Prepare o ty. ments ]
for Congress to appoint a board or some other body of advice for the Executive on bl , 4 jgsion
uestions. He said he should propose to annex it to his office. In plain lap ey

this would be to make him the arbiter of the line of conduct for the Unitej U2 4l  listmern
towards foreign nations. ’ _ ¢ United Statey F bPSt'lltlto]

Meanwhile the question had arisen in the Federal courts Whether dﬁzeg‘e.
in the absence of any statute, persons could be punished who offended ' t Geil :
against the laws of nations, particularly in engaging in privateer commis
or enlisting against countries with which the United States werg at on Uni
peace. The first case was that of the indictment in the circuit coyy, English
m Philadelphia on July 27, 1793, of Gideon Henfield, who had served - zens to
as a prize master, an officer of a Fprivateer fitted out in Charleston to be o:
under a commission issued from France.! The case was prosecuteq As et
l‘;g the Attorney General, Randolph, and United States Attorney

4

g

S

illiam Rawle, against Pierre Duponceau, Jared Ingersoll, and Johy ‘ {,‘;’“hff,’,

Sergeant. The court, consisting of two Justices of the Supreme 4J: out of
" Court—Wilson and Iredell, and District Judge Peters—charged thy < Hil¥ dition :
jury that ‘‘the acts of hostility committed. * * are an offense - officers
against this country and punishable by its laws,”’ being in violation of ' utting
the laws of nations and of existing treaties, and in spite of the absence ' hup
of any statute. making the acts penal. A similar doctrine had been with th
upheld by Chief Justice Jay in a charge to the grand jury in the £ Unde
preceding May. I 1793, 1
Considerable doubt was felt in the United States as to the validity .} trality
of this decision, and the desirability of legislative action by Cone+3 reasons
ess became evident. Jefferson, as early as July 14, 1793, wrote to 4 lation 1
onroe that: , It rest:
I confess I think myself that the case is punishable and that, if found otherwise, J; procedur
Congress ought to make it g0, or we shall be made parties in every maritime warin Jurisdicti.
which the piratical spirit of the banditti in our ports can engage. : ; on_princi
. The actions of the French minister and consuls still continued, and ¥ ,&ain:}ri;
the Cabinet finally determined to write to our minister in France, Q" within th
Gouverneur Morris, to lay the matter before the French Government -~ ‘“‘ml'; th
and suggest recall.. In his letter to Morris of August 16, 1793, Jeffer- S ';:ywai;‘
son re?erredvt,o Genet, who “arms vessels; levies men, gives com- .
missions of war * * * when they [the Government] forbid ves : ) fWgt}n
sels to be fitted in their ports for cruising on nations with whom the gviré];g:
1 For form of the commissions issued, see Wharton’s State Trials, p. 51, note. As o Henfleld’s case s - ceedi
U. S_. Gazette, June 5, July 31, 1793; Hnmﬂ_ton’s Works, Vol. IV, 451._ . . mitte o
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ire at peace, he commissions them to
further: -

bém 3
8- puniched; the United §
. Tise men within their ports an
Nt "toexercisethat igh

: ld it certain thatnﬁxe law of

either party to arm in’ our ports

%0n:September 7,,1793, Jefferson issued a circular to French consiils
the &ited States stating that as it appeared from their advertige.
ats in the public apers that “they gre undertaking to give com-
|lons within the Unijteq States and to enlist Or encourage the epn-
ent of men, natjves or inhabitants of these States, to commit
ties on nations with whom the Unijted States are at eace, in
iti he law of the land,”” the President would revoke
any consul committing any such act,
activities, however, to the
of privateers,
1 , militar
=1 possessions and grantecf
act as officers on these e
rganized on foreign soil, : :
arly ag July 5, 1793, Jefferson records in his Anag g conversa-
oolr D€t as to & proposal “that officers shall be commissioned
himself in Kentyck and Lbuisiana, that they shal] rendezvous
€ territories ofy the U. 8. * * x

' =7 % to undertake the expe-
_88anst New Orleans, * * I told him that his enticing
it 2nd souldiers from Kentucky to 80 against Spain was really
.,Qzlng & halter aboyt their necks, for that they would assuredly
‘tlllllg Illf Sthey commenced hostilities against g nation. at peace
O these conditions, when Congress assembled December 3,
Wa.shington in his address lajq before it his “pey- -
ior roclamation ' the regulations formulated undey 1t, and the
208 for hig action; and he further strongly recommended legis-
Y Congress : : .

With the wisdom of Congress to correct, improve, of enforce this plan of
Hadine: 0 80d it wil) probably. be found expedient to extend the legal code and the
190 of the, coyrtg of the United States to many cases which, though dependent

Clpleg already recognized, demand some further provisions, o
1, “within the Unij States, array themselves in hostxyty
n military expeditions or enterprises
and exercise judicia] authority
violations of the law of nations

éven more

Pt by the Presid copy of the pro-
gislature of South Carolina, transmitting a'com
to the levy of armed forces by persons under o

"

CIA-RDP86M00886R001600130001-3
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gn authority. "~ This report stated that five named citizens of §
arolina,,andy others unnamed, ‘“have received-and acce ted mijj e . 0/ nOovoL,
coimissions from Mr. Geret * * * . authorizing them md.@"? v )f. V107855
structions requiring them, to raise, organize, train, an conduct tpogss .

within the niteg States. * * *° to proceed into the Sp,.oM Isn

age

dominions; * * * that the persons above named in pursy with the ¢
- the powers vested in them by tge said commissions * P *anc‘;“ th}lll g‘g
proceeded * * * to enroll numbers of citizens of thi Sta"‘.’, lg the ‘l’w
* * * in the service of the Republic of France.” The commjt to’ ouse tv
~ » recommended that the governor issue a proclamation forbidding SutBe necessity
acts; and also that the Attorney General prosecute such persong ufc pen.al?m%
accepting or engaging to accept commissions from a foreign Power o el_llismn%r o
raise troops within the United States, and for going about Within dxthPSx e
States levying or attempting to levy troops, and for seducing An emf d
endeavoring to seduce the citizens of this State to enroll themselves o, * zuc(lny ited
foreign service to commit acts of hostility against nations With whe, T i to 1:11; cot
the United States are at peace.”” (American State Papers, Forgjop .3} to f{ S tucl
Relations, Vol. I, p. 309.) lgn ~ of Re

A proposed message by the President to Congress, transmitﬁl;é  : 455-457):

this report, was drafted by Hamilton, as follows: Iy ] l{o%e' z‘ﬁ
* * * 3 case bas occurred, which is. conceived to render further forb B o? La Chaise,
inconsistent with the dignity, and perhaps the safety of the United States. [ * \j, Philadelphia
proved, as will be seen by papers now transmitted for the information of Cop, g to excite and
that this foreign agent has proceeded to the extraordinary lengths of issuing mﬁm : ‘road or withi
gions in the name of the French Republic, to several of our citizens, for the inst the Sj
of raising within the two Carolinas and Georgia a lar%e military force, with thy . ge Ohio and
- declared design of employing them, in concert with such Indians as could be e E cooperation; ti
in the enterprise, in an expedition against the colonies in our neighborhood, of N o commissions,
nation with whom the United States are at peace. ’ R four persons 11
It would seem likewise, from information contained in other Papers, herewity " Having laid
also communicated, that a similar attempt has been going on in another uarter - i/ charge from b
namely, the State of Kentucky, though the fact isnot yet ascertained with the requisite . .;Jl: - not be permitt
authenticity. . into the territc
Proceedings so unwarrantable, so derogatory to the sovereignty of the United § T means of coerc
80 dangerous in precedent and tendency, appear to render it improper that the person > binding to the
chargeable with them should longer continue to exercise the functions and enjoy JRE “nh:'fd“i ex:lt)?
g learned in

the privileges of a diplomatic character.

suppression by
Stzt.%s I hope

Washington, however, simply forwarded the papers to Congress
tion in these il

January 15, 1794, with no comment.

Genet evasively admitted that he had granted commissions! =~ 3 . sy expect frc
. g The gover
THE ACT OF 1794. ;i any authorit

. . . o . I hay t

A bill drafted by Hamilton, and intended to penalize infractions led the

(provided they
suthority to res:
it: for, if itisla-
number of them
of provisions, ar:
but the particul.
but I know of n
by which to de:

of neutrality, was introduced in the Senate ebruary 12, 1794,
(Annals of Congress, 3d Cong., 1793-1795.) The very first section
made it criminal to ‘‘accept or take any commission to serve a foreign .
prince or state in war.”” ’Fhe second section made criminal the enlist.
ing and hiring of others to enlist. The third section made criminal -
the fitting out and arming of privateers and the issue or delivery

& commission for any such ship. The fourth was concerned with the: Proper subject «
increase of the force of any foreign warships. The fifth made crim> 1 The new S.
nal any military expedition from the United States. These sections, ;3 794, stating
ractically unchanged, constitute the present so-called Neutrality§ ® * % Thy
aws of t{e United States. (Federal Penal Code, secs. 9-13.) It m‘t";" to be, !

. ) oreignerss:

AR invasion o

" 1Beeas tothis, a graphic letter from Fisher Ames (then Congressman from Massachusetts) to T. Dwight’ can the indieid.
) .

(
Jan. 17, 1704, (Works of Fisher Ames, Vol. I, p. 132.

” . o
AN P
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. PROHIBITING CORRESPONDE;\'CE WITH A FOREIGN GOVERNMENT., 21

be noted that each section dealt with g particular problem and form

- of violation of neutrality with which the.United States Government

i:~had been confronted between May, 1793, and February, 1794, ‘The
. nguage used by Congress is to be construed, therefore, in ‘connection -

Wi it was intended to apply and with the events

“rire

cising of commissiong to

of men for fore; service, and-sendin
ditions from the United g?ates. _
z40 expedition against New Orleans had been set, on foot in Ken-
under Frenc auspices, and foreign commissions were issued
Dited States citizens in the fall of 1793, .Spain had complained
this countr , and Jefferson wrote, November 6, to the governcr

American State Paper, Foreign Relations, Vo, I, pp.

TR R i A 4 R eyt 5 -y

EN0UX, set out in the stage

the minister of France here
tizens or others, on the

not be decoyed into any participa-

})eace of their country, by any etfect they

the Mississippi. ) o

:° 80vernor replied.‘January 13, 1794, doubting whether there was
8uthority ¢, restrain citizens, saying: ,

g8
¥ accomplished
i8 equally so for any
Ty with them any quantity
> A in itself, there jg nothi
Icular intentjon with which it is done that can possibly make it unlawful:

¥ ich %10 law which inflicts a punishment on intention, only, or any criterion
bie-o€Cide what would be sufficient evidence of that intention, if it was g
Subject of legal censure.

® Dew Secretary of Stafy
ing:

Id meddle in th
scarcely even been tolerated
1d point the force bf a nation, a ill, stil]
ignity, its tran uillity, and even safety. Upon no Principle
whom such guilt shal] be fixed, bid the Government to wait,

D 600130001-3
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.. s8.your excellency would seem to suppose, until their numbers shal} 4,
A ’yo versions of law; and until they are-incapable of being mbdu:ﬁfyb“
of'arms. ' To prevent the extremity of crimes, is wise and humane, ang t by}
" caution have, therefore, been found in the laws of most socjeties,

. Nor is this offense of foreigners expiated or lessened byfan a peal to g ¢
right in the citizens of Kentucky to enlist under such banners witﬁout the g Preg
of their country. In a government instituted for the happiness of the whpr >
clear delineation of the channels in which the authority derived from &e,
flow, can a part only of the citizens wrest the sword from the hands of those .
whom the whole have invested with the direction of the military power? m :
it is true, leave their countrﬂ; they may take arms and provisiong With the? tuyi
if thefse acts be dpne,fnot on the gro;md of mere person:il ligerty, but of beingem; ey
1n & foreign service, for purposes o enmity against other People, satisfaction. SR
demanded, and the State to which they belong can not connive at their. Wil
without hazarding a rupture. Y 8 * their Cond >

The division of opinion which had thus arisen between the

nor and the Secretary of State as to legal authority to ,pmveﬁ”’"
hostile actions caused the President to lay the whole correspopge
before Congress, May 20, as evidence of tge need of legislatiop Tuie
House of Representatives responded by taking up amiltoﬁ’sm
for debate, May 31, June 2; 1 and the bill passed June 2 and begg;
lav;;gune 5, 1794. Upon its passage, Hamilton wrote to Jay J;'::,
4, 1794: ‘ '

- You will learn with satisfaction that the bill which had passed the Senate betoiy
I\;ou left, for punishing and preventing (fractices contrary to neutrality hag become

w. I now consider the Executive and the judiciary as armed with adequate p,

Or repressing the fitting out of privateers, the tal?'m.tiﬁ of commissions, or en]j,ﬁn?q
foreign service, the unauthorized undertaking of military expeditions, etc,2

The wording of the first section of the statute (now Federa] Penyj
Code, sec. 9) was probably “derived and copied in part from"
English statute of 1756 (29 George II, c. 17), which made it g felog
for any British subject, without license, to ‘‘take or accept of ay
military commission, or otherwise enter nto the military serviee of:
the French King as a commissioned or noncommissioned officer,’

GENERAL PURPOSE OF THE ' ACT.

There has been but one reported indictment in the courts yp
this statute; in 1797, Isaac Wi iams, being tried in the district count
in Connecticut for accepting a commission under the French Repub:
lic. (See 2 Cranch., 82, note, and Wharton’s State Trials, p. 652.)
the time of the Canadian disturbances in 1838, however, Ju
McLean, in a charge to the grand jury in the circuit court in Ohug;
construed the law as follows: L s

4

“ The offense in the first section consists in ‘‘accepting and exercising a commission
Yo carry on war against-any people or State with whom .we are at peace. ’

The word ““commission” in the statute is used in the same senss
- a8 in Article II, section 2, of the Constitution granting the Presider
bower to appoint “ officers of the United States ~ * * * which shafl 3
ge established by law” and “to fill up all vacancies * * * by 4
granting commissions * * *. and gs in Article II, section 3,.hs
“shall commission all the officers of the United States.”
mission is the “deed of appointment” to office,

- 1 Bee op, i
7). As-mhe objects of this act of 1794, see Marshall, C. J.
-2 Inthe debate in Congress on the renewal of the act of 1704 b

of the law as to acceptance of commissjons, [
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PROEIBITING CORRESPONDENCE WITH A FOREIGN GOVERNMENT, 28
vocal act”” by which the appointment js “evidenced.” (See Marbury
. Madison, 1803—1 Cranch . 137, 157, 159.) -
“Commission,” jn 1ts legal sense, Is

7§ - Thus Bouvier's Law Dictionary defines it as:
b % Letters patent granted b

' 4 So, Dew v, Judgos (1808—3 Hen

& Itake g COMmMIssion to mean g warrant of office, a written authority or license issyed
;'8 by 8 person or ersons, duly constifyted by law for the purpose to a public officer
ey | " émpowering ap authorizing him to éxecute the duties of the office’ to which he may
3  :beappointeq.

tates v. Planter (1852—27 Fed. Cas., p. 546).

- & Mun,, 1, 43):

ictionarjes in use about the ti.me 61’ t

- 794 define “‘commission as follows:

& §lemsey’s Engligh Dictionary (1721)
 ..Co

o-VOliggion: A Warrant for an office, In military affairs, the authority by which
. ’]Bry officer actg i his post.

& % Fenniy g (1771):
T Mmigsion: * « «

& ¢ Dycho (174).

“%‘nstitut;adl_on:*‘* * A wamant p

38cott (1797,

s Commigsion. « ¥ A war

‘ f#hnson's New English

&
tQ

A warrant for the exercise of any office,

¥ which any trygt is held, or ag office 1s

rant of office,

Dictionary (1755 Ed.):

alker (1791) and Sheridan (1797).

o M "on:* * % . . . .

9 .ﬁlhry offce constitu?e (v{arrant by which any trust is held; a warrant by which g

= e 2 the deﬁnjti@s Supra, the history of the statute, the particulgr
: trom, 8gainst, Which it wag directed, ag well as from the English act

 aen VHCh it was Apparently taken, the megnjy
t or 6Xercise a commis

relgn prince * * *
and or gegg " b

Y the word “com-
the official warrant by which a militg )

ppointed to the rank, com-
1 Or office held by him under 4 oreign Government, either

CHARLES WARREN, ‘
Assistant Attorney General,
BER, 195,
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116 ART. I_LEGISLATIVE DEPARTMENT ..

Sec. 6—Rights of Members Cl. 1—Compensation, Privileges

the House and by the President of the Senate, in open session receives
the approval of the President and is deposited in the Department of
State, its authentication as a bill that has passed Congress is complete
and unimpeachable, and it is not competent to show from the Journals
of either House that an act so authenticated, approved, and deposited,
in fact omittéd one section actnal]y passed by both Houses of Cong1 ess.®

_Smwm The Senators and Representatlves shall

receive a Compensation for their Services, to be ascertained by
Law, and paid. out of the Treasury of the United States. They
shall in all Cases, except Treason, Felony and Breach of the Peace,
be privileged from Arrest during their Attendance at the Session
of their respective Houses and in going to and returning from the
same; and for any Speech or Debate in either House, they shall
not be questioned in any other Place.

Clause 2. No Senator or Representative shall, during the

Time for which he was elected, be appointed to any civil Office
under the Authority of the United States, which shall have been
créated, or the Emoluments whereof shall have been encreased
during such time; and no Person holding any Office under the
the United States, shall be a Member of either House during
his Continuance in Office.

COMPENSATION, IMMUNITIES AND DISABILITIES OF
: MEMBERS

When the Pay Starts -

A Member of Congress who receives his certificate of admission,
and is seated, allowed to vote, and serve on committees, is prima facie
entitled to the seat and salary, even though the House subsequently

® Field v. Clark, 143 U.S. 649 (1892) ; Flint v. Stone Tracy Co., 220 U.S. 107, .
143 (1911). A parallel rule holds in the case of a duly authenticated official notice
to the Secretary of State that a state legislature has ratified a proposed amend-
ment to the Constitution. Leser v. Garnett, 258 U.S. 130, 137 (1922) ; see also
Coleman v. Miller, 307 U.S. 433 (1939).

-~
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ART. I—LEGISLATIVE DEPARTMENT 117

Rights of Members ClL. 1—Privileges

declares his seat vacant. The one who contested the election and was
subsequently chosen to fill the vacancy is entitled to salary only from
the time the compensation of such “predecessor’ has ceased.*

Sec-5~

Privilege From Arrest

Thls clause is practically obsolete. It applies only toarrestsin civil

i]] common in this country at the time the Consti-

tutiop was adopted.? Tt does not, apply to service of process in either

g;'vil' 8 or criminal cases.*t Nor does it -aEEII to arrest in any criminal o
case. The phrase “treason, felony or breach of the peace™is interpreted ==~ .’

to withdraw all criminal offenses from the operation of thg anﬂege."

Privilege of Speec

Members.—This clause represents “the culmination of a long
struggle for parliamentary supremacy. Behind these simple phrases
lies a history of conflict between the Commons and the Tudor and
Stuart monarchs during which successive monarchs utilized the crimi-
nal and civil law to suppress and intimidate critical legislators. Since
the Glorious Revolution in Britain, and throughout United States his-

, the privilege has been recognized as an important protection of

e independence and integrity of the legislature.” ¢ So Justice Harlan
explained the significance of the speech and debate clause, the ancestry
of which traces back to a clause in the English Bill of Rights of 1689 *
and the history of which traces back almost to the beginning of the
development of Parliament as an independent force.? “In the American
governmental structure the clause serves the additional function of
reinforcing the separation of powers so deliberately established by the
Founders.” ® “The immunities of the Speech or Debate Clause were not
written into the Constitution simply for the personal or private benefit
of Members of Congress, but to protect the integrity of the legislative
process by insuring the independence of individual legislators.” 3°

! Page v. United States, 127 U.S. 67 (1888).

* Long v. Ansell, 293 U.S. 76 (1934).

14, 83.

* United States v. Cooper, 4 Dall. (4 U.S.) 341 (C.C. Pa. 1800).

® Williamson v. United States, 207 U.S. 425, 446 (1908).

¢ United States v. Johnson, 383 U.S. 169, 178 (1966).

" “That the Freedom of Speech, and Debates or Proceedings in Parliament,
ought not to be impeached or questioned in any Court or Place out of Parliament.”
1W. &M, Sess. 2, c. 2.

® United States v. Johnson, 383 U.C. 169, 177-179, 180-183 (1966) ; Powell v.
McCormack, 395 U.S. 486, 502 (1969).

* United States v. Johnson, 383 U.S. 169, 178 (1966).

1 United States v. Brewster, 408 U.S. 501, 507 (1972). This rationale was
approvingly quoted from Cofin v. Cofiin, 4 Mass. 1, 28 (1808), in Kilbourn v.
Thompson, 103 U.S. 168, 203 (1881).

81-189 073 11
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P 1 ART. I—LEGISLATIVE DEPARTMENT

LTI

Sec. 6—Rights of Members — CL 1—Privileges

s TPy

detained, even though the Court determined that the contempt was

wrongly voted.1s Ip Dombrowsks v. Lastland s the Court affirmed the
dismissal of an action against the chairmap of a Senate committee
brought on allegations that he wrongfully conspired with state officials

2 Powell v, 'McC'ormack, 395 U.S. 486, 502 (1969), quoting Kilbourn v, Thomp-
som, 103 U.S. 168, 204 ( 1881). . o

108 U.S. 168 (1881).

2 14., 200-205. But see Gravel v, United States, 403 U.S. 606, 618-619 (1972).

387 U.S. 82 (1967).

%395 U.S. 486 (1969).

*Id., 501-506. Because the Court found the presence as defendants of certain
congressional employees sufficient to enable it to review Powell’s exclusion, the
case was litigated, But Chief Justice Warren cautioned : “Given our disposition
of thig issue, we neeq not decide whether under the Speech and Debate Clauge
Petitioners would be entitleq to maintain this action solely against members of

Cumstances in which “there may . ., pe things done, in the one House or the
other, of an' extraordinary character, for which the members who take part in

‘ ; ©. i o2 X .:.‘g;?n.ﬂr‘l ‘.”x
l Ay’“-“ Rele: AR A RDPBGMOOGBER00 16001300013 FiL
 honroued For Release 2008/08/27 : CIA-RDP86MO00886R00160
- Approved For Release 2008/08/2

253 LA R




-

B P N

£ AT B W
08/27 : Cl R00:
¥

By T

00

ase 2008/ CIA-RDP8GMO008

ART. I—-LEGISLATIVE DEPARTMENT 119

Sec. 6—Rights of Members Cl. 1—Privileges

into the context of the speech—its authorship, motivation, and con-
tent—which the Court found foreclosed by the speech or debato

clauses.*®

Thus, 50 long as legislators are “acting in the spherg of legritimntﬁ

Jegislative activity’ ** it appears that they are “protected not on y
from the consequence of litigation’s results but also from the burden of

defending themselves.” ** B “legislative

Aty its limits. eart of the clause is s cech or debate m
either House, and insofar as the clause 1s construea %o reach otner e
rs. they must be an inte al part of 1he Jeliberative ang com il

te
cative processes by which Members participatein SomInIttee and Tousc
Toceedings with respect to the consi Sration and passage or rejection
: Tation OF With respect, to oTher matters which The Con-
stitution places within the jurisdiction of either House. e Claust
would not, therefore, confer Immunity irom c1vil or TTTminal liability
for wrongful conduct which is accomplished prior to the entering into
or protected legis ative activity nor for wrongful conduct occurring
subsequent to the performance of protected legislative activity. “Whilo
the Speech or Debate Clause recognizes speech, voting and other legis-
lative acts as exempt from liability that might otherwise attach, it does
not privilege either Senator or aide to violate an otherwise valid crimi-
nal law in preparing for or implementing legislative acts.” 22 The
Gravel case specifically held that a grand jury could inquire into the

processes by which the Member obtained classified Government docu-

1814., 180, 184-185. The Court cautioned that “without intimating any view
thereon, we expressly leave open for consideration when the case arises a prosecu-
tion which, though possibly entailing inquiry into Jegislative acts or motivations,
is founded upon & narrowly drawn statute passed by Congress in the exercise of
its legislative power to regulate the conduct of its members.” Id., 185. This ques-
tion was similarly reserved in United States v. Brewster, 408 U.S. 501, 529 n. 18
(1972), although Justice Brennan-for himself and Justice Douglas reached and
answered negatively that question. Id., 529, 540. . C P

» pepney v. Brandhove, 341 U.S. 367, 376 (1951) (holding a state legislator
immune from suit under the federal civil rights law granting a damage remedy
for violation of one’s civil rights).

» Dombrowski v. Eastland, 387 U.S. 82, 85 (1967); Powell ¥. AcCormack,
395 TU.S. 486, 505 (1969). “The claim of an unworthy purpose does not destroy
the privilege. Legislators are immune from deterrents to the uninhibited ain-
charge of their Jegislative duty, not for their private indulgence but for the
public good. One must not expect uncommon courage even in legislators. The
privilege would be of little value if they could be subjected to the cost and incon-
venience and distractions of a trial upon conclusion of the pleader, or to tha
hazard of a judgment against them based upon a jury’s speculation as to motive.”
Tenney v. Brandhove, 341 U.S. 367, 377 (1951).

a Gragvely, United States, 408 U.S. 606, 625 (1972).

= 1d., 626.

-

g .
.
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ART. I-LEGISLATIVE DEPARTMENT

Sec. 6—Rights of Members CL 1—Privileges

ments and that it could inquire into the arrangements for subsequent
private republication of these documents, since neither action involved
Protected conduct.2s ‘

However, in gy Lewster.?s while continuing to as-
sert that the clause “must be read broadly to effectuate its purpose of

Protecting the independence of the Legislative branch,” 25

part of the legislative brocess or function; it is not g legislative act. Tt
Is not, by any conceivable interpretation, an act performed as g part of
or even incidental to the role of a legislator . . . Nor is Inquiry into

®Id., 613-627,

.. “408U.S. 501 (1972).
51

=1d., 6.
*1d., 526. .
_’Language in some of the Court’s earlier opiniong had indicated that the

privilege “is less absolute, although applicable,” when g legislative aide is sued.

00130001-3
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ART. I-LEGISLATIVE DEPARTMENT - 121

Sec. 6—Rights of Members CL. 1—Privileges

geant at arms of the House was held liable for false imprisonment
because he executed the resolution ordering Kilbourn arrested and im-
prisoned. Dombrowski v. Eastland * held that a subcommittee counsel
might be liable in damages for actions as to which the chairman of the
committee was immune from suit. And in Powell v. McCormack,® The
Court held that the presence of House of Representative employees as
defendants in a suit for declaratory judgment gave the federal courts
jurisdiction to review the propriety of the plaintiff’s exclusion from
office by vote of the House. Upon full consideration of the question,
however, the Court in Gravel v. United States® accepted a series of
contentions urged upon it not only by the individual Senator but by

- the Senate itself appearing by counsel as amicus: “that it is literally
impossible, in view of the complexities of the modern legislative proc-

* ess, with Congress almost constantly in session and matters of legisla-
tive concern constantly proliferating, for Members of Congress to per-
form their legislative tasks without the help of aides and assistants;
that the day-to-day work of such aides is so critical to the Members’
performance that they must be treated as the latters’ alter ego; and
that if they are not so recognized, the central role of the Speech or De-
bate clause . . . will inevitably be diminished and frustrated.” ” There-
fore, the Court held “that the Speech or Debate Clause applies not
only to a Member but also to his aides insofar as the conduct of the
latter would be a protected legislative act if performed by the Member
himself.” ®

The G'ravel holding, however, does not so much extend congres-
sional immunity to employees as it narrows the actual immunity avail-
able to both aides and Members in some important respects. Thus,
the Court says, the legislators in Kbourn were immune because adop-
tion of the resolution was clearly a legislative act but the execution of
the resolution—the arrest and detention—was hot a legislative act im-
mune from liability, so that the House officer was in fact liable as
would have been any Member who had executed it.* Dombrowski was
interpreted as having held that no evidence implicated the Senator
involved, whereas the committee counsel had been accused of “conspir-
ing to violate the constitutional rights of private parties. Unlawful

case is probably no longer viable, however, after Bivens v. Siz Unknown Named
Agents of the Bureau of Narcotics, 403 U.S. 388 (1971).

#103 U.S. 168 (1881).

4387 U.S. 82 (1967).

5395 U.S. 486 (1969). -

¢408 U.S. 606 (1972).

"1d., 616-617.

51d., 618.

°1d., 618-619.
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Sec. 6—Rights of Members Cl. 2—Disabilities -

conduct of this kind the Speech or Debate Clause simply did not im-
munize.” 2° And Powell was interpreted as simply holding that voting
to exclude plaintiff, which was all the House defendants had done,
was a legislative act immune from Member liability but not from
judicial inquiry. “None of these three cases adopted the simple prop-
osition that Immunity was unavailable to House or committee em-
ployees because they were not Representatives; rather, immunity was
unavailable because they engaged in illegal conduct which was not
- entitled to Speech or Debate Clause protection. . . . [N]o prior case

has held that Members of -Congress would be immune if they execute 3
an invalid resolution by themselves carrying out an illegal arrest, or ]
if, in order to secure information for a hearing, themselves seize the J

property or invade the privacy of a citizen. Neither they nor their
aides should be immune from liability or questioning in such circum- i’
stances.” 12 . '

Appointment to Executive Office

“The reasons for excluding persons from offices, who have been
concerned in creating them, or increasing their emoluments, are to take
away, as far as possible, any improper bias in the vote of the represent-
ative, and to secure to the constituents some solemn pledge of his
disinterestedness. The actual provision, however, does not go to the
extent of the principle; for his appointment is restricted only ‘during
the time, for which he was elected ;” thus leaving in full force every
influence upon his mind, if - the period of his election is short, or the
duration of it is approaching its natural termination:”? As might be
‘expected, there is no judicial interpretation of the language of the
clause and indeed it has seldom surfaced as an issue.

In 1909, after having increased the salary of the Secretary of
- State,® Congress reduced it to the former figure so that a Member of

*14d., 619-620. ;

M Id., 620-621. The availability of congressional employees as defendants
whom plaintiffs may sue to obtain declaratory and injunctive relief in contesting
nonstatutory congressional action remains a problem. Compare, Stamler v. Willis,
415 F. 2d 1365 (C.A. 7, 1969), cert. den., 399 U.S. 929 (1970) (constitutionality of
resolution creating House committee may be challenged in declaratory action
against committee employees), and Hentoff v. Ichord, 318 F. Supp. 1175 (D.C.D.C.

| 1970) (certain congressional employees may be restrained from publishing com-
mittee report which allegedly defames plaintiffs), with Doe v. Mclfillan, 459 F. 2d
1304 (C.AD.C. 1972) (suit against congressional employees to restrain publica-
tion of committee report is really against Congress and cannot be maintained).

127. Story, Commentarics on the Constitution of the United States (Boston:
1833), § 864.

734 Stat. 948 (1907). -
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ARTICLE I—LEGISLATIVE DEPARTMENT S5

particular point in the proceedings. Similar reasoning underlay the holding in
Helstoski v. Mcanor, 442 U.S. 500 (1979), that an indicted Member, whose motion
to dismiss the indictment as barred by the speech or debate clause is denied,
could immediately appeal the denial rather than await conviction and appeal.

[P. 122, following N.11in text,add:]

In the course of holding that a Member of Congress may be sued
directly under the Fifth Amendment’s due process clause for alleged
gender discrimination, the Court said that only the speech or debate
clause could shield an employment decision of a Member from judicial
review.>’ Because the clause itself embodies the concerns of the separa-
! tion of powers doctrine for the preservation of the independence of

coequal branches of government, with respect to the legislative branch,
no other constitutional provisions or implications from constitutional
structure would preclude adjudication and decision of the validity of
such a decision by the Member.? The critical importance of the clause
and its interpretation to Members of Congress is thus greatly
heightened. :
L Iag : ing of the limits of the clause. the
Court in Hutchinson v. Proxmire > held -that republication of al-
-, legedly defamatory remarks outside the legislative body, here throngh
newsletters and press releases, was not protected. The clause protects
more than speech or debate in-either House, the Court affirmed, butin_
order_for the other matters to be covered “they must be an integral
part of the deliberative and comunicative processes by which Members

articipate in committee and House proceedings with respect to the
consideration and passage or rejection of proposed legislation or with

*® Davig v. Fassman, 442 U.8. 228, 235 n. 11 (1979). While the panel decision
below, id., 544 F. 2d 865, 877-881 (C.A. 5, 1977), bad denied speech or debate pro-
tection, the full court reversal on other grounds, id., 571 F. 2d 793 (C.A. 5, 1978)
(en banc), had resulted in no decision on that question. The Supreme Court spe-
cifically intimated no view and the issue would bave been considered on remand
but for a settlement between the parties. .

** Three of the four dissenters argued that the separation of powers doctrine
precluded judicial review. Davis v. Passman, 442 U.S. 228, 249, 261 (Chief Justice
| Burger and Justices Powell and Rehnquist). But see Hutchinson v. Prozmire, 443
! U.S. 111, 125 (1979) (opinion for Court by Chief Justice Burger) (alluding to
: “very purpose” of Constitution “to provide written definitions of the powers, privi-

. leges, and immunities granted rather than rely on evolving constitutional con-

cepts. . . .") In other contexts, i.e., the Presidency, tbe Court has provided sub-

i - stantive content to separation of powers concepts. E.g., United States v. Nizon,
: 418 U.S. 683, 703-713 (1974) ; Nizon v. Adminisirator of General Services, 433
) U.S. 425, 441446 (1977), and id., 504, 505-520 (Chief Justice Burger dissenting),
545 (Justice Rebnquist dissenting). In United States v. Mycrs, 635 F. 2d 932
(C.A. 2, 1980), the court treated separately claims of speech or debate immunity
and separation of powers barriers to investigation and prosecution of a Member.

38443 U.S. 111, 123-133 (1979). :
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respect to other matters which the Constitution the juris-
diction of either House.” % Press releases and newsletters are “[v]alu-
able and desirable” in “inform[ing] the public and other Members”
but neither are essential to the deliberations of the legislative body nor
part of the deliberative process,s-¢
More problematic and within the trend evident in Gravel and
Brewster is the decision in Doe v. 4lgns’ in effect limiting the
protection of the speech or debate clause through an inquiry into the
nature of the “legislative acts” performed by Members and staff per-
sonnel. A Committee had conducted an authorized investigation into
conditions in the schools of the District of Columbia and had issued a
report which the House of Representatives had routinely ordered
printed. In the report, named students were dealt with in an allegedly
defamatory manner and their parents sued various Committee Mem-
bers and staff and other personnel, including the Superintendent of
- Documents and the Public Printer, seeking to restrain further publi-
cation, dissemination, and distribution of the report until the objec-
tionable material was deleted and also seeking damages. The court
held that the Members of Congress and the staff employees had been
properly dismissed from the suit, inasmuch as their actions—conduct-
. ing the hearings, preparing the report, and authorizing its publica-
+ tion—were protected by the speech or debate clause. The Superintend-
ent of Documents and the Public Printer were held, however, to have
been properly named, because, as congressional employees, they had no
broader immunity, either under the speech or debate clause or under
the common law doctrine of official immunity, than Members of Con-
gress would have. At this point, t rt distinguished between those
islative acts, such as voting. speaking on the floor or in committee,
issuing reports, which are within the protection of the clause, an
i tside the halls of Congress 1s not protected, the Cou T
because it is unnecessary to the performance of olcial IegISIAIvE Be-
tions. Dissemination of the report within the Dody was protected,

whereas dissemination in normal channels outside it was not.”5

“®1d., 126, quoting Gravel v. United States, 408 U.S. 606, 625 (1972)
(emphasis omitted). .

®® Hulchingon v. Prozmire, 441 U.S. 111, 130, 132-133 (1979). The Court
distinguished between the more important “informing” function of Congress, i.c.,
its efforts to inform itself in order to exercise its legislative powers, and the less
important “informing” function, i.e., its efforts to inform the public about its
activities. It was the latter function the Court did not find an integral part of the
legislative process. See also Doc'v. McMillan, 412 U.S. 306, 314-317 (1973). For
similar analysis in a complex case in which dissemination of seized documents
and conduct allegedly violating the Fourth Amendment were found unprotected,
see McSurely v. McClellan, 553 F. 2d 1277 (C.A.D.C. 1976) (en banc), cert. dismd.
as improvidently granted sub nom. Mcddams v. McSurely, 438 U.S. 189 (1978).

5412 U.S. 306 (1973).

%14., 324,

e A A o ot S 32 o | G e i TN i s B o fid

m— ‘
Approved For Release 2008/08/27 : CIA-RDP86M00886R001600130001-3

-~ ~

Approved For Release 2008/08/27 : CIA-RDP86M00886R001600130001-3

stands 8-
plained

munity in
the constit
action in tl
111, 136 (1
*5 Justi
have held
on the basi
by the Hou
For these
tinguishing
id., 133 an
expand scnp1
15 JTusti
“are entitlec
Three of the
a court to g
Pagsman, 44
(Chief Justi
1.3 421 [
12.5 u“ve
the ‘legitims
bar to inte:
Stewart sugy
a person wh
was not dire
circumstance
e.g., United
(D.C.D.C. 19
opinion, 567
(C.AADC. 19




i o b a2 vk m ek e b, g P .
E— e i Approved For Release 2008/08/27 : CIA-RDP86M09886R001600130001-3
» S
o~
* ARTICLE I—LEGISLATIVE DEPARTMENT ST
. r Difficulty attends an assessment of the effect of the decision, inas-
juris- much as the Justices in the majority adopted mutually inconsistent
Jalu- stands ®* and thare were four dissenters who believed the acts com-
bers® plained of were wholly protected.”* The case also leaves very much in
y nor doubt the propriety of injunctive relief to restrain publication or other
|_actions of Congress.?** : ‘
7 and In Eastland v. United States Servicemen’s Fund,' however, the
g the Court held that the clause precluded suit against the Chairman and
o the Members of a Senate Subcommittee and staff personnel, to enjoin
' per- enforcement of a subpoena directed to a third party, a bank, to obtain
into _ the financial records of the suing organization, The investigation was
ged A a proper exercise of Congress’ power of inquiry, the subpoena was a
Jered legitimate part of the inquiry, and the clause therefore was an abso-
redly lute bar to judicial review of the Subcommittee’s actions prior to the
\lem- possible institution of contempt actions in the courts. While the ruling
nt of would wholly preclude the object of an investigation from resisting
Jubli- the obtaining of records and information concerning him that were
bjec- in the possession of third parties, the Court considered this interpreta-
court tion required by the clause.??3 ;
been ** Justices Douglas, Brennan, and Marshall, while joining the opinion of the |
dl,mt- Court, also joined in a separate opinion, which, contrary to the opinion of the |
olica- Court, accepted the informing of the public as a legislative act but denied im- |
tend- munity in any event because in their view a legislative act that infringes upon
have the constitutional rights of citizens is subject to judicial review and remedial
1d no action in the federal courts. 1d., 325. Compare Hutchinson v. Prozmire, 443 U.S.
nder 111, 136 (1979) (Justice Brennan dissenting).
®* Justices Rehnquist, Stewart, Blackmun, and Chief Justice Burger wonld
Con- ' have held all the legislative parties immune under the speech or debate clause,
those on the basis that all the actions complained of had been specifically authorized
ittee, by the House. Doe v. McMillen, 412 U.S. 306, 331, 332, 338 (1973) (dissenting).
and For these Justices, the question of authorization apparently would be the dis-
n of tinguishing factor ix; Hutchinson v. Prozmire, 443 U.S. 111 (1979). But compare
he]d, : id., 133 and n. 11 (congressional provision of frank for dissemination cannot
\ expand scope of clause).
€ ac- ! 1*® Justice Douglas’ concurrence siates without elaboration that the plaintiffs
»cted, “are entitled to relief.” Doe v. McMillan, 412 U.S. 306, 330 (1973) (concurring).
Three of the dissenters argued that the principle of separation of powers forbade
‘ a court to grant the requested injunctive relief. Id.. 343-345. Compare Davis v.
1972) t Passman, 442 U.S. 228, 245, 246 n. 24 (1979), with id., 412 U.S,, 249, 250-251
i (Chief Justice Burger dissenting).
Court 3421 U.S. 491 (1975).
5, 1.¢., 5 “We reaffirm that once it is determined that Members are acting within
e less the ‘legitimate’ legislative sphere the Speech or Debate Clause is an absolute
nt its bar to interference.” Id., 503. Concurring, Justices Marshall, Brennan, and
f the i Stewart suggested without elaboration upon proper parties and procedures that
. For a person who could not challenge the subpoena before the committee because it
hents was not directed to him but to a third party might nonetheless be able in some
cted, circumstances to obtain judicial review. Id., 513. For one possible approach, see
ismd. e.g., United States v. American Telephone & Tclegraph Co., 419 F. Supp. 454
978). (D.C.D.C. 1976), vacated and remanded, 551 F. 2d 384 (C.A.D.C. 1976), further
opinion, 367 F. 2d 121 (C.A.D.C. 1977) ; Ashland Oil Co. v. FTC, 548 F. 2d 977
(C.AD.C. 1976). . _ o . L
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