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WASHINGTON gl

‘ l Execuiive Hegisiry .
CABINET AFFAIRS STAFFING MEMORANDUM bﬂﬂj

Date: 10/7/83 Number: CM 379 Due By
SUbiect: Trade Law Revision-(‘abi net (‘nnnr:i 1 An _Commerco and—Trade
Action FYI AC%CLQ» FE
CEA
ALL CABINET MEMBERS Df a ¢EQ O 0
Vice President 7 O OSTP a O
State 5“' 8 O d
Treasury . O d
Defense g e a d
Attorney General a - .
Interior O B e e
Agriculture @”, a - Baker "". O
Commerce @f_ a. Deaver O a_.
Labor el g .- Clark O . &
HHS a @f,,,» Darman (For WH Staffing) EQ*;,,A. d
HUD a .- &= momw SuAnN i a
Transportation . a jenkins. 0 Tl
Energy & a . O a
Education a G O O
Counsellor & a .. O O
_ OMmB. a (2 O n
(A _} 0 Gz O a
TUNT - s s
USTR kv g ad CCCT/Gunn =gl a
...................... CCEA/Porter O O
GSA - g - CCFA/ O O
EPA g a CCHR/Carleson d O
OPM d g CCLP/Uhimann 0 0
UA d g CCMA/Bledsoe O O
SBA a a CCNRE/ O O
REMARKS:
The Cabinet Council on Commerce and Trade will meet to discuss
Trade Law Revision on Wednesday, October 12 at 8:45 AM in the
Roosevelt Room.
RETURNTO: O Craig L. Fuller [ Katherine Anderson JDon Clarey
: Assistant to the President O Tom Gibson . (JJLarry Herbolsheimer
\\ for Cabinet Affairs Associate Director
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MEMORANDUM FOR: The Cabinet Council on Commerce and Trade

FROM: Alan F. Holmer )
Chairman, Working Group on Trade Law Revision

. SUBJECT: Recommendations of the Working Group

At its September ¥+ meeting, the Cabinet Council directed that a
working group be formed to develop recommended Administration
positions on (1) Congressman Gibbons' proposals to reform the
antidumping (AD) and countervailing ‘duty (CVD) laws (Tab A) and (2)
proposals developed by the Department of Commerce (Tab B).

As discussed on the following pages, the Working Group reached a
consensus recommendation with respect to each aspect of Congressman
Gibbons' proposals. It also developed consensus recommendations on

the proposals suggested by the Dszpartment of Commerce. In general,

the Working Group supported propcsals which would serve to promote

the aims of more efficient, more eguitable, more predictable, and

less costly administration of the AD and CVD laws. The Working

Group also reviewed and approved a package of 45 technical
amendments ‘to the AD/CVD laws suggested by Commerce (Tab C). .
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Gibbons Proposals

Each of Congressman Gibbons' proposals will be briefly described,
followed by the recommended position on that proposal. (Except as
noted, there was consensus in the Working Group on the recommended
Administration position). Starting on page 9, the additional
proposals presented by Commerce are discussed.

A. Trade Remedy Assistance Office: This proposal would establish
..~ "an office within the U.S. International Trade Commission (ITC)
to answer inquiries on available trade remedies; and direct ITC
and Commerce to assist small business petitioners in preparing
and filing petitions under the AD and CVD laws.

o Oppose. Commerce and ITC are sensitive to small business
concerns and already provide much assistance to them.

o The provision probably wou1d be ineffective and very costly.

o However, the proposal has considerable support in the
Congress. Strong opposition probably is not advisable.

B. Targeting Monitor.ng Program: This proposal would require the e
TTC to establish a program to monitor, analyze, and report on (LLEGIB

" whether foreign governments have planned or implemented ,
targeting programs.

o Oppose. This would duplicate a program already established
in Commerce.

o It would add significant burdens for our economic reporting
offices overseas.

o However, the proposal is likely have strong Congressional
support. Strong opposition probably is not advisable.

C. ‘Inclusion of Targeting Schemes Within Scope of CVD Law: This
proposal woulg define as subsidies specified targeting practices
(such as protectzd home markets and loose antitrust standards)
and would make them actionable under the CVD law.

o Strong opposition. There is no domestic or international
consensus on what is targeting.

o CVD is the wrong law to address targeting because
quantification of any benefits provided would be excz2edingly
arbitrary and therefore could be challenged in the GATT and
U.S. courts.
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o Many U.S. practices probably could be considered targeting by
foreign governments.

o Even if the Administration succeeds in convincing the Hill
that CVD is not the right law, it must be prepared either to
take the initiative or to react to Hill proposals for
responding to targeting practices under other U.S. trade laws.

Include Upstream Subsidies in CVD Law: This proposal has two
noints. The Tirst would provide that the CVD law would apply to
any benefit bestowed on a product "upstream"” from the product
under investigation (i.e., a part or component) if the benefit
is available only to specific industries or groups of industries
(i.e., is not generally available within the economy) and if the
benefit is passed through to and affects the price of the
product under investigation.

The second part of the proposal is intended to overturn the
standard used by the Commerce Department in the Mexican ammonia
case. It would consider as an upstream subsidy the sale by a
government of natural resources at regulated prices when foreign
purchasers were not allowed to purchase the resource at the same
low price. (Congressman Gillis Long, D.-La., has introduced the
<ame proposal). ’

o Support first part of proposal to the extent it codifies
current Commerce practice; oppose the second.

o The first part principally codifies existing Commerce
practice. '

o The second part would radically alter the essence of the CVD
law, which counters distortions of resource allocations
within a country. (Thus, as long as the same price is
charged to all domestic purchasers, there is no subsidy).

o The U.S. would be vulnerable in areas such as regulated
natural gas if our trading partners adopt the same standard.
This could affect our textile and chemical industries'
exports.

o There is much dissatisfaction with the Commerce ammonia
decision and thus strong political pressure for change. On
the other hand, there is growing concern that the change, if
any, not affect petrochemical exports from Saudi Arabia.

o We need to explore whether there is some middle ground

between Gibbons proposal and the Commerce decision that is
acceptable to both the Administration and the Hill.
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E. Limited Prohibition of Downstream Dumping: This prbposa1 would

expand the AD Taw to cover the sale at Tess than fair value (or
below cost) of a part or component used to produce the
merchandise under investigation. (An example would be basic
steel products sold below cost to foreign fabricators who
exported their semi-finished steel products to the U.S.).

0

.0

o]

Oppose. Where an international sale (one third country into

another) was involved -- e.g., Korean basic steel used by
Japanese fabricators -- such a provision would violate the
GATT.

_Even where the sale occurred within one country, an AD aciion

against the exporter would not affect the party engaged 1:i
the unfair trade practice, the supplier of the input.

In addition, it would be directed at foreign domestic
commerce rather than international trade, thus calling into
question the propriety of coverage by a trade remedy law.

F. Revision of Standards for Calculating Dumping from State-

;/Controlled Economies (SCE 's): The proposal wouid create an

¢ artificial pricing test to replace the current standard of using
// third country market surrogates in AD investigations of SCE
exporters. Dumping duties would be assessed to the extent SCE
exports were cheaper than the Towest average price of competitive
products from market economies (including the U.S.). This is
the same proposal as introduced by Senator Heinz in S.1351.

(o]

Support concept but urge additional thinking as to the injury

test and the appropriate pricing standard.

Virtually all (including Commerce administrators) concede
that the current standard is arbitrary, costly, and very
difficult to administer.

Gibbons/Heinz would promote more certainty and would be less
costly and easier to administer.

Last year the Administration supported the basic concept of
then-current version of the Heinz bill (S5.958), though it
noted problems with particular provisions. This revised
version responds to several Administration concerns.
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o Despite the significant improvement over prior versions,
there still are areas where change is needed. In particular,
several agencies expressed major concern about the granting
of an injury test only to SCE's which were GATT members.
(They argued that it also should apply where required by
bilateral commitments). There also was some concern about
the level of the artificial pricing standard. Using the
lowest market price would permit inefficient SCE exporters to
dump with impunity down to the price of the most efficient
market competition; it also would precliude efficient SCE
exporters from pricing below less efficient market
competition.

0o Administration efforts to reach consensu%“on technical
details should continue at the staff level.

Improve Injury Standards:

Cumulation of Injury Determinations -- This proposal would
require the I1C to consider the combined injury effect from two
or more sources when the petitions were filed simultaneously.

o Oppose cumulation being mandatory; support continuation of
TTC discretion. The appropriateness (or tack thereof) ¢t
cumulation can only be judged on a case-by-case basis. "ITC
discretion is crucial.

ITC Consideration of Causal Link: This proposal would direct
The ITC to consider the level of dumping or subsidization in its
determinations of whether a U.S. .industry is being injured by
reason of the unfairly traded imports.

o Support. Where the import would undersell domestic
competition even if AD or CVD duties were imposed, one cannot

seriously argue that there is injury by reason of the imports.

Permit Finding of Injury Before Actual Importation: This
proposal would claritfy that an injury tTinding could be based on
sales (or offers for sale) for future delivery, rather tnan
having to await actual importation.

o Support as to sales; suggest further study as to offers.

o0 The proposal is designed to ensure ability to act where (as
in the recent CVD proceeding on Railcars from Canada) sale
c-cur: years before actual importation. Loss of the bid
{sale to a foreign competitor) is the point at which injury
occurs in such cases.

o To avoid GATT inconsistency and a very protectionist measure,
support for coverage of offers should be withheld unless
language is narrowly drawn to include only bona fide,
irrevocable offers.
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Criteria for Threat of Injury: The proposal would elaborate
standards for threat of injury. The focus would be on assessing
the probability of imports causing actual injury, based on
factors including the nature of the unfair trade practice and
likelihood of increased exports to the U.S. (Commerce proposed
an alternate change, based on forecasted price effects of
increased imports).

o Support principle of codifying and clarifying current

standards and overturning limiting judicial decisions, but
oppose any extension in scope.

o There was wide agreement that expanding the scope of the
threat concept would beshighly protectionist. - ;

o While agreeing in concept to the principle of codifying
current standards, there was widespread agreement that
drafting of appropriate standards would be a difficult task.

o Administration efforts to reach consensus on technical
details should continue at the staff level.

Special Threat of Injury Standards for Tarceting Cases: This

provision would specify special criteria ivr determining threat
of injury in cases involving targeting subsidies. .

o Oppose, based on recommended opposition to treatment of
Targeting under CVD Tlaw.

Reform of Settlement Agreements: This proposal would eliminate

Tommerce's ability (1) to suspend CVD investigations on the
basis of an export tax imposed by the foreign country (in the
amount of, and to offset, the level of subsidization as
determined by Commerce), (2) to suspend CVD investigations on
the basis of quantitative restraints, and (3) to suspend AD
investigations on the basis of agreements to eliminate injurious
effect.

o Oppose. Commerce should maintain the ability to suspend on a
broad variety of bases. Different situations call for
different responses.

o There is significant political opposition to continuing to
allow suspensions based on export taxes, principally because
of the feeling that lack of price increases on certain
suspended Brazilian cases proves that the U.S. Government
cannot ensure that export taxes actually are implemented and
not evaded.
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0 The Administration should consider offering 'a fallback.

o There is no significant political opposition to continued
ability to use QR's as basis for suspension or to base AD
suspensions on elimination of injurious effect. (Chairman
Gibbons, however, strongly opposes use of QR's). Neither
basis has been used to date.

. Procedural Improvements_to Reduce Costs and Delay:

Shorter AD Timetables: This proposal would reduce AD time
Timits tc those now applied to CVD investigations.

0 Stroné]y oppose. The deadlines already are too short.

o Compressing the same work into shorter deadlines will ,
increase the potential for mistakes. This will lead to more
judicial review and therefore more cost -- the very opposite
of what Gibbons says he wants.

0 We expect private sector support for our position.

Limit Extension Authovity:  This proposal would Timit the
ability to extend invescigations and the length of extensions.

o Oppose. Complicated cases need to be extended; there is too
much data to gather and analyze within normal deadlines.

o There is strong support for limiting extensions, caused
principally by the large number of extensions granted by
Commerce in 1982 and early 1983.

o Extensions now are seldom granted.
Eliminate Interlocutory Appeals: This provision would eliminate

interlocutory judicial review, concentrating it in one
proceeding at the end of the administrative process.

o Support. This would significantly reduce the cost of
proceedings. It wa- first proposed by Commerce Under

Secretary Olmer.

Eliminate Presumption of Administrative Regularity: This
proposal would end the presumption that administrative
determinations in AD and CVD proceedings are presumed correct in
judicial review and the plaintiff must prove they were inc~rrect.

o Strongly oppose. The presumption of administrative
regularity applies to all agency decisions. There is no
reason to make AD and CVD determinations an exception.

o The concept of administrative regularity is fundamental to
_effective functioning of the administrative process.
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Provide Standards for Releasing Proprietary Information Under

Administrative Protective Urders {(AP0"s}: This proposal would
provide standards that would shorten the time it now takes to
process requests for release of proprietary business information
under an APO.

o Support. It would speed up the process of making critical
1ngormation available to representatives of interested

parties, thus making the process more fair. This was first
prcposed by Under Secretary Olmer.

Allow Sampling and Averaging: The proposal would allow Commerce

to use sampling and averaging techniques in determining U.S.
price calculations in AD proceedings. (Currently sampling and
averaging are permissible only with respect to foreign market
transactions).

o Support. It would greatly improve administrability of the laws.
: I% is another proposal first made by Under Secretary Olmer.

Require Verification in Administrative Reviews: The proposal

would requTre Commerce to verify intormation submitted by foreign
comparies or governments in.all administrative review proceedings
whereve~ there is a significant issue of law or fact or where
revocation is sought.

o Oppose. The significant issue standard is very imprecise and
certain to lead to argument and Titigation.

o Commerce practice is to verify where there are controversial
issues, significant changes in methodology, or requests for
revocation. Currently, over 4,000 companies are under AD or
CYD orders. A stricter standard would create administrative
nightmares.

Preclude Offset Afrangements from Being Basis for Revocation:

o Oppose for reasons expressed in response to proposal H on page
b iNot allowing offsets 1ike export taxes in revocations is

similar to not allowing them as basis for suspending an
investigation).

o Refusal to grant revocation based on an export tax almost
certainly would violate our GATT obligations.

Standing for Labor-Industry Coalitions: This _ropusal would

overturn a court decision and would alTlow coalitions of labor and
industry to file AD and CVD petitions (i.e., to have standing as
petitioners) where the coalition members were representative of
the greater part of the affected U.S. industry.

o Support. No valid purpose served by not allowing such groups
standing
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Study of Adjustments in AD Proceedings: This provision would
require Commerce to prepare a study of current practices of making
adjustments to prices in AD cases and of recommended reforms to
those practices.

o Support. The idea was first proposed by Commerce. The area is
complex and is not amenable to easy solutions. Careful study
is preferable to piecemeal legislation.

" Commerce Proposals Approved by Working Group (Those Not Also

* Kddressed by Gibbons)

Simplify Administrative Reviews by Permitting Use of Sampling and .-
Averaging Techniques in AD Reviews: (ommerce proposed permitting
use of averaging and sampling techniques in administrative reviews
of AD orders. (This proposal is broader than the Gibbons proposal
discussed in section 1.6 above). Currently, this is permissible
only during the pre-order investigative phase of the case. During
reviews, a dumping calculation must be made for each entry and a
corresponding foreign market value must be calcuTated. (There can
be tens of thousands of transactions during a review period).

o Suggest addition. The small decline in accuracy would be
vastly outweighed by the reduced burden.

Simplify Administrative Reviews by Permitting Assessment of CVD
Duties on a Country-Wide Basis as Appropriate: Commerce proposed
that. countervailing duties be assessed on a country-wide basis; at
present rates often must be calculated for individual companies.

o Suggest addition in modified form. Justice dissents.

o Have a-presumption that rates will be calculated on a
country-wide basis but enable an exporter to establish
entitlement to a company-specific rate where its rate was
significantly different from the average.

o Justice was concerned about the anti-compet%tiVe effect of
using country-wide rates.

Enhance Coverage of CVD Law to Cover "Sham" Leases: Commerce
proposed clarifying that the CVD Taw could be applied against
transactions which, although denominated as "leases," were in
substance sales. :

o Suggest addition to cover "sham" leases. (Several agencies
. TNoted that extreme care would be required to draft appropriate
statutory language).

o More study is necessary about whether the law should apply to
pure leases. The Administration should not propose coverage at
this time.
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Simultaneous AD and CVD Investigations: Commerce proposed that
where a petitioner fiTed AD and CVD petitions simultaneously, it
could elect to have the AD time limits apply to the CVD
proceeding. This would enable both cases to proceed
simultaneously throughout the investigation, thus eliminating
current complaints about the different deadlines.

o Suggest addition. (Approved without discussion).

" Pre-Revocation Classification as Inactive Case: Commerce

suggested that where exports of a product covered by an order
cease for a number of years, interested parties co not exercice
their rights to comment on determinations or te equest hearings
for several years, or there are other indicia that the case has
ceased to be of interest to the U.S. industry, such proceedings
would be classified as inactive. Detailed administrative reviews
would cease to be conducted and unless the domestic industry came
forward with evidence that reinstatement of the order was
appropriate, the case would be revoked after two years in inactive
status.

o Suggest addition. This would save resources on cases of T ttle
continued interest. It -also avoids the charge that orders =re
maintained longer than necessary.

Automatic ITC Injury Review: Commerce suggested consideration of
having the ITC conduct injury reviews automatically every five
years. The purpose would be to revoke orders where there no
longer was injury. -

o Do not suggest addition, but instead suggest an amendment to
allow Commerce to petition the [ITL to begin a "changed
circumstances” 1njury review,

o There was general rejection of the suggestion as wnduly
burdensome to the domestic industry.

o The alternate suggestion would give Commerce standing to ask
the ITC to review whether injury was still being caused. The
ITC would retain its discretion on whether to conduct such a
review and, if conducted, whether injury still was being caused.
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Eliminate Minimum Yalues in Constructed Yalue AD Caicu1ations:

Commerce suggested considering elimination of statutory minimum
values for general and administrative (G&A) expenses (10%) and
profit (8%) in AD calculations based on constructed value.
Instead, actual amounts should be used whenever available. (The
minimums could be retained for use where actual amounts were not
provided).

-0

Suggest addition. The minimum values are inconsistent with the
and have been a major and long-standing source of
international irritation.

Because we have this provision that is “widely viewed .
internationally as GATT inconsistent, U.S. ability to take the
high ground in _complaining about the GATT inconsistent
practices of others is undercut.

They are very unfair to exporters and importers. They
artificially inflate (or create) dumping margins.

Political opposition is likely to be intense because this
charge will reduce dumping margins in certain cases.

Administrations have tried (so far without success) tu
eliminate this provision in every major trade bill since 1958.

: : : :
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Commerce Proposals Not Approved by Working Grbup

Implement Third-Country Dumping Provision of GATT AD Code:
Commerce proposed implementation of GATT Article 12 into U.S.
~Taw to enable U.S. producers to allege that imports were being
dumped into a third-country market, thereby causing material
injury to the U.S. industry. The third country would be asked
to conduct an investigation of such allegations.

.0 Do not suggest addition to Gibbons package. There was

) general concern about U.S. Government involvement and,
because of standing requirement in U.S. law, U.S. inability
to reciprocate and commence a similar action here on behalf
of a third-country requester.

o The provision is unnecessary. The Administration could
always use section 301 as the vehicle for such an action.

Prospective Establishment of AD and CVD Duties: Commerce
suggested consideration of radically altering the AD and CVD
assessment process so that a rate established in an
administrative review would be assessed against entries until,
as the result of the next review, a new rate was set.
Currently, estimated duties are deposited upon entry and there
is a contingent liability for definitive duties that ultimately
" will be assessed. Eighteen to twenty-four months later, an
administrative review covering that entry will be completed.
The definitive duty will be calculated. If the deposit was
less, the shortfall will be collected; if the deposit was more,
the excess will be refunded.

0 Do not suggest addition. There was widespread feeling that
the proposal needed to be studied in greater detail. Various
agencies expressed concerns about due process and potentially
excessive protective effects stemming from assessing at a
rate higher than that actually experienced; others stressed
vulnerability to continued dumping and subsidization (i.e.,
exporters and importers always being one step ahead of the
prospective rate).
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SUBCOMMITTEE ON TRADE

DzsSC RIPTION OF POSSIBLZI TRADE RXREMEDY BILL /]/AB H’
/_

Incroézction

-- 3ill wou‘d make several reforms in our tzsic unfair. trade remedy

laws =-""the an._loumnlng (AD) and counte-valllng duty (CVD)
‘sta:ut.cs -- 1in oréder to address naw unfzir Dractlces, reduce
costs and delay, improve administrative orocedures, and make
suck laws more accessible. . oo

~-- 3111 would be consistent with..our.oblicz%ions under GATTY . . _~— .

-- Matsrial injurv would be a generzl cocndition for action agalnst
all forms of unfair practice coversd v tae bill ( except in
sutsidy cases against countrles waich have not signed the GATT
Sucsidies Code).
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B. Provide further that in the businesses"

case of "small
the acencies responsible for adminis:ering each law -
shall provide assistance to snztle them to prepare and
£ile petitions and applicatisns urésr such laws. Greater
assistance to small business would significantly reduce
complaints that trade remedies arz =00 costly for such
groups to pursue. To preven: z2buisss, the agencies would
have discretion to refuse aszistzncz in frivolous cases.
In addition, limits would b= im_:osei on stafflng and
expenditures to prevent excsssive costs

" s1Z. ESTABLISEMENT OF TARGETING SUZSIDY MONITORING PROGRAM

A. Reguire the ITC to establish znd izplement a continuing
SIcTrzn to monitor and anslvze :ihe industrial plans and
TCciicies of forsicn countrizz to Ziscover whetner targeting
sunsidies are being planne or implemented. This would

Preczred by the staff of the
Succomzittee on Trade
Cozmittee on Ways and Means
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provide the U.S. Government with a more sophisticated -
— program of international industrial aznalysis. Placing
— - responsibility in the ITC serves two purposes: First, it
— -is the only agency with compren nsue ccamodity expertise;
second, ‘its independence would ensure a lackx of bias and
would eliminate foreign policy considerations.. Establish- .
ment of such a program would include mandated limits on
monitoring activities to prevent azbuse. ITC would also
have discretion, after consult

ztions with the private

. sector and other agencies, to sslsct the most important -

. product sectors and countries Ior analysis to prevent
excessive additional staffing znd costs. ther agencies
would be required to provide the ITC relevant 1nformatlon
upon reguest.

B. Reguire regular reports of infc::atlon gcathered botn to

the public and the administerinz zuthority.

ITI, INCLUSION OF GOVERNMENT EXPORT TAXCITING SCIEMES - I.LdIN
TEEZ SCOPE OF COUNTERVAILING DUTY LAW
A. 2A&é "government export targetinc scnemes" to the existing
1ist of subsidies which are 2c:ticnzzle under CVD law.
An "export targeting scheme™" woull se delined as “any
coordinated government action involving two or more
certain specified practices (sszz Attachzent A) the effect
of which is to assist a specific ente:p:ise or industry
(or group thereof) to become xzore cozpetitive in the
export of any class or kind of zsrchandise."”™ As with
other subsidies, tarcetlng woulé conly bs subject to
countervailing duties if it werz found to be injurious
to specific industries by the I7C. This provision is
necessary if CVD law is to addéress the Zroad range of
government programs designed to tromote specific indus-
tries that do not currently feil withia our statute's
subsidy definitions. Current law only zddresses outright
grants or loans by the governmznt, and a targetinc provi-
sion would supplement this by also adéressing other
policies which have a subsidizing effect. The new provi-
sion would not regquire examinz:tion of the motives behind
gover'rnent policies, but only wnether the requisite
effect on exports was occurrins. The objective would be
to address only those programs which have & subsidizinq
) and injurious effect rather thzz tc attizck a country's
e domestic industrial policy per s2. w#oreover, the targeting
policy would have to involve :s:ize <efinite action, rather
than simply guidance or "visisn* by a government entity.
3. The provision would be consiszznt wich GATT and Subsidies
g Cods recuirements regarding CVZ crccecures, Furthermore,
it is intended to be COIﬂOcth.’.-’: with krticle 11 of the
Subsidies Code, which recognizzs the legitimacy of domestic
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subsidies for industrial pOllCV rezsons but dlsapproves
of their use to cause injury.

C. The above proposal would recuirs 2 3-step determination
by the Commerce Department. ~rfirst, is there a coordinated
goverrmment action? Second, does it involve two or more of
certain specified targeting practices? Third, does it
nave the effect of assistingy a discrete class of companies
or industries to become more co-petitive in their export
zactivities? In addition, there would have to be the

ormal ITC proceeding to deterzine material injury.

J =,

.
.

D. The proposal would require that in valuing a targeting
sunsidv the Department use 2 method of calculation which
- reflects as accurately as possitle the full economic
benafits bestowed on all bensiicizries. This provision
would permit Commerce to make 2 rezlistic assessment of
the subsidy level. Using the present methodology of
assessing the subsidy solely on the basis of the cash
value would not yield meam'v'fL.-l results in targeting
czses, since many targeting orzctiices may not involve a
sizple cash transfer. This would zlso permit assessment
of duties on subsidies which wsrs ¢ranted prior to the
eriod of importation but are still having an effect on

ry

the imports in guestion.

I7.. INCLUSION OF UPSTREAM SUBSIDIEZS IN COUNTERVAILING DUTY LAW

A. Clarify that countervailing &utiss can apply to any
subsidv which is otherwise zctionazle vnder the CVD law
and wnich 1s bestowed eitner dv tae same country or a
thiré country on a product "uos:irezn” from the product
unéar investigation (e.g., & suzsidv on 1iron ore when
the investigation involves stezl) if (1) the subsidy
results in a lower price on the upsiream product than the
generally available price for thzt input in the country
creducing the ar ticle under investigation; and (2) this
:esulting price difference is zz:zsed through and affects
tne price .of the final product. The generally available
Drice would be- adjusted for znv price suppression caused
S5v subsidies or dumping. Exzzinztion of upstream subsidies
would be limited to those which zre only one stage upstream
unless there is evidence thzt suctsidies on earlier inputs
have a substantial price effsct. This clarification
would carry out original Cengressionzal intent by ensuring-

thzt a2ll subsidies at whatsvzr stzze of procduction would
e countervailable if they zre czzszed s..rough to the
£inzl) product and cause injury.

2. Also clarify that the concec: of "uostrean” subsidies
world zoolv to the sale of nmzzurzl rescurces {such as
naturzl gas or petroleum) Or CwIrocucts *nereof by a
covernment-controlled entizv =2 ccwnstream Droducers
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within the domestic market at regulztsd corices which are
below normal export prices. 1In.sucs casss, the level of
sub51dy would be the difference betwszzn ths lower domestic
price and the export price. There would have to be a
determination that the government s::enow prohibits
exports to U.S. producers at the reg:lztzd domestic
price. The resource input would alss havs to be a sig-
nificant portion of the product's cos=. This provision
would address the problem created by cover: *ent—controlled
sales of natural resources which dizcrimirzte in favor
of domestic industries and thereby confer a2 benefit.
V. LIMITED PROHEIBITION OF DONNSTREAM DUMPZING

A. Provide that the definition of dumpicc ircludes "down-
Stream dumping” (the importation of croducts which include
materials tnat were sold below their heme market Prices
©or cost of production). However, écwns=r=za dumnln,
would not include situations where t-s €2ty undéer inves-
tigation merely purchased the materizls z= orevailirg
market prices (technical dumping) or frexz 501es;1c pro-
ducers at discount prices rather tha= fre= foreign sources.
In addition, Commerce would not be rzguire3 to investigate
cownstream dumping complaints which z-e ton remote or
speculative. Finally, the normal inicury stzndards would
@pply with respect to imports of ths Zinzi product. )

RIVISION OF EXISTING STANDARDS FOR ASSESIING NOXMARKET COUN-

TFIZS UNDER TRADE REMEDY LAW

A. Amend the nonmarket economy dumpinc srevisisn to crezte
2 new "nonmarket pricing" test. Unrdsr this“est, imports
irom any nonmarket economy country wiich zre sold below
the lowest free market price in the I.3. of like articles
(domestic or imported), and which czuzs =z<erizl injury,
are subject to a duty egual to the &iffsrence in the two
prlces. This new standard would re-rssent 2 significant
improvement over the arbitrary ang izsguizzsle method
for handling dumping by nonmarket entitiesz. -

=, Sowever, this test would only apply whesre zvazilzble
information is insufficient to allow =hec czze to be
handled as a normal antldumplng or ccuntervziling duty
case. If such information is availz:zle, <ae case is

: hardlea as a routine dumping or CVD cz:z=. Yorecver,

' there uld have to be a finding thz: =nz lgowest free
ma:ket ice reflected sufficient cszzezi<icn in the
T.8S. ra:het to be a truly competitivs crice. In cases
where there is not sufficient comp::;:ic:, feir value
will be based on prices or costs in ==e ZCst compzrable
free market country where sufficier: tornzztition exists
as under current law.
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VII. IMPROVEMENT OF INJURY STANDARDS 2ND THREAT OF INJURY STANDARDS
FOR BOTH A‘\ITIDU"IPING AND COUNI‘ER’FA:I.IM. DUTY CASES

A. Resguire the ITC to apply the p*:rc*. 2le of "cumulation"-- .
aéding together imports from twc or more countries which
are under simultaneous investicztion for the purposes of
assessing injury--if marketing of the cocds in the U.S.
is reasonably simultaneous, and there is a reasonable
indication that the goods bein: cumulated have contributed
to cumulative injury. This wculd ratify current practice

- wnile also providing more accec:iztle standards than some

Commissioners presently apply.

8. Provide for the consideration ¢ the lsvel of subsidy or
margin of dumping as causal facicrs, rather than simply
bzsing causation on the volume of imzorts found to be
dum Ded or subsidized. Obviousliv, the volume of such
imports would still be an impcriznt czusal factor, but
would not preclude consideraticn of sudsidy levels and
dumping margins. This change would result in a more
realistic injury assessment. :

C. Clarifies that an investigaticn znd injury finding may be
bzsed on sales or offers for szl=z for importation rather
than merely importation. This is dssicned to address
situztions where large sales of fcreizn products have
actually occurred or are pencding Su:t imzortation has not
actuzlly occurred due to dell‘:::': tize or other factors.
In such cases, the injurious eZfszc* of the subsidy or
ctnping may occur prior to actuzl imporiation and the
1rfes-1gatlon should not await suck izportation.

D. =stablish statutorv crlterl fcr éet=raining "threat of
mzterial injury." Threat shall mezn zhe probadility of
imports causing actual injury zs Zexonstrated by any of
the following factors: the nzture of the unfair practice;
the likelihood that exports will be directed to the U.S.
&s a result of increased capa'**.: in the exporting country;
increased U.S. market penetrz<icn; znd substantial inven—
tories in the U.S. market. Trhsz threzz of injury must be
raal and imminent, and a2 findirgz of "threat" could not be

czsed on mere supposmlon or conjsctire, but the absence
cZ indicia of present injury szould not be conclusive.
This change is essential becausz of widespread uncertainty
2s to proper threat standards. 1I% zezzly clarifies
rather than expands the originzl zezning of threat as
reilecteld in earlier legisletive nizisrzy. Eowever,
there have been court challences to threat findings
which have confused the issue, zné &5 a recsult it has
bDecome a subject of great uncezctzinty for the ITC. If
the law is to deter unfair acts, carticularly in the
targeting area, a clear but raticnzl threat test is

essential.

Approved For Release 2008/08/20 : CIA-RDP85-01156R000100090001-7




—&_ . R
Approved For Release 2008/08/20 : CIA-RDP85-O1_156R000100090001-7

E. Set forth special threat factors for consideration in
. "targeting subsidy" cases, includisz the effect of such
il practices on export competitiveness ang the extent to
B which such practices will adverselv affect capital avail-
ability, outlays for R&D, and futurs vestment. These
are merely additional factors to consider--the actual
standards would be the same as in ¢ atove

VIZIT, RE.FORM OF SETTLEMENT AGREEMENTS IN 2273 ANTIDUMPING AND
COUNTERVAILING DUTY CASES

~. Preclude the use of "offsets" such == £X5crt taxes as a
means of settling CVD cases. Instz2z2 thz government or
éxporters must agree to eliminate tnz sutsidy or cease
éxports to the U.S. This would Prozidit & practice which
is capable of great abuse and which doss not effectively
address foreign subsidies. Also, eliminzts 6-month
grace period in which subsidies or Sumzinz may continue
pursuant to a settlement agreemen: =s elizinzte such
Practices. In dumping cases, the onl+ susp=snsion authority-
would be based on an agreement by :thz exporter to cease

dumping or cease exports to the U.s,.

(18]
*

3. Eliminate entirely the authority ¢ Commerce to susvend
investigations based upon guantitictive restrictions or
otner settlement agreements which 25 20T completely elim-
inate the unfair practice. Also proaibis Commerce from
terminating cases based on withdrewzl o= fetitions due
to a bilateral restraint agreemen: z-mterszg into by
Commerce and the foreign governmer= or &Xzorter. Thic
would prohibit the use of the CVD ¢z 2D izws for quota
arrangements and restraint agreemencs that limit imports
but do not eliminate the subsidy or dumsing

IX. PROC
ANTI

DURAL IMPROVEMENTS TO REDUCE (COs5~= AND DZLAY IN BOTH
AN 2

CCHPING AND COUNTERVAILING DUTY CAs

[NE
n

A, Provide for simultaneous timetables gnd CVD cases

5

a0
"oory
(& .
Q) = v

(based on the shorter deadlines apz:ii ¢ to CVD cases
under current law). This change wouls reduce the unreason-
atly long period for AD determinatisns. It woulgd also
reduce additional costs to petitioners wherse filings
involve both laws, since sevarate injury hzarings would
not be necessary. Finally, it would rzduce administrative
expenses for Commerce and the ITC. -

3. Limit further the authority of Comzzrzz :o extend time-
tadles by declaring a case "extraocriinzrily comglicated”.
This limitation is nécessary to prevan: the almost routine
practice of declaring cases compliczizd without Gue regard
SO the Congressional intent that thz cz2ze ze extraordinary.
As a result, parties experience unrszzsnzrie delays and
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hisher costs. The proposed lizit woulé allow only 30 days
extension (compared to 50-65 Zzvs unéer present law) .and
would require a detailed finiing, together with a report
to Congress, that the case is extraordinarily complicated.

‘Pronibit all interlocutory jucicial review (i.e., review

by the court during the coursz of a Cozmerce or ITC
investigation). All challen:_: to agency action would-

or I (b u
tn

be rolled together and review-zZle by t..- court after the
final agency action has been :tzken. 2e purpose of this
change is to.eliminate costly zad tim e-consumlng legal
action where the issue can bs rssolved just as eguitably
a2t the end of the administra:zivs procesdings. '

Eliminate any presumption fec:
regularity in judicial review
would clarify that the court
evidence reguirement in its
any presumption in favor of ¢
the agency's action.

against administrative
agency findings. This
to im_:ose a substantial
iew of zgency action without
agains: the correctness of

iyt

w O O

(R IR
<4

Provide for a standardized zs:ihcd for releasing confi-
éential information which will greatly simplify agency
proceaures and reduce time-ccnsuzing and costly filings
by parties. The new system would call for "standing
recuests” to be filed by all zz:rties zt the outset with
routine decisions on release -7 Comnerce as confidential
information is submitted. 2Isc, verxit persons other than
counsel (i.e., economic consiliznis), to receive confiden-
tial information pursuant te srotective order.
Permit Commerce to utilize szzzling a2né averaging tech-
niques in determining U.S. grice in duzping cases. This
is an important improvement waich wouls allow greater
administrative efficiency Zowever, rs3zuire that all
s=m:>11 ng and averaging be bzz=Z on representative trans-
ctions selected by Commercs rzther thzn either party.
Reguire Commerce to verify inZcrmaticn in its annual
review process wherever thers Is a sicnificant issue of
law or fact or wherever revcczzion is zeing sought.

Preclude "offset" arrangemen:is, such as offset taxes, from
constituting "changed circuzs<znces” Zustifying revocation
0f CVD orders. This is neczszszzy to close a potential

Lloczhole if settlements baszi cn "ofZzets" are precluded.

amend standing rule; to p *.-‘-‘a:;.’ cczzination of firms,
labor unions or trade asso ions wnich already have,
standing to file cases if combines group hes a majority
of its ‘ﬁoﬂoershlp involveé in zzoduction of the like
oroduct This would permit lzzor-industry coalitions,
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STTDY oF Z’-.DJUSTM.BNTS‘ IN ANTIDUMPINC CASzEsS

A, xXeguire >ec Sreodsar u
B retary O‘f Comerce t y current
K s a Of
3 - > - i ] ;O..el n market
B 21 ui e SUb l' i . ncres hd
. - - - nlSSlon Of = o) : i i
: ; UCh stuo‘ <0 O ;;-.-...S WI;hln One
2&ar as +2ZCra.

ong with recommendations for
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ATTACHMENT =

ILLUSTRATIVE LIST OF TARGITING DROGRAMS

The exerciszs of government contreol ovsr tanks and other
fin=zncial institutions to reguire Zivsrsion of priwate capital
on preferential terms into specific Ii:zas or sectorxs.
Extensive government involvement in _::c.-:‘:i:‘.g or encouraging
anticompetitive behavior among spsciiic bernzficiaries,
including:

2. 2Assistance in planning and estztiizhinz Jjoint wentures an
anticompetitive export effect;

b. =Relaxation of antltrust rules norzzIly z2pplied to industries
in order to assure develoone..- ¢Z znticoopetitive export
carctels; ~

c. 2Assistance in planning or coo:ziinziing joint research and
c‘evelopnent among selected benzZiczizries to promote export
competitiveness; and

d. Regulations concerning the di zarkets or allocation
of products among selected be .

Spzcial protection of the home mzrie: in ~zder to perait the

development of competitive exports in & specific sector or

product.

Scecizl restrictions on technology trznsis:r or gowernament

procurement in order to limit co._-::i:ian in a specific sector .

or industry and thereby promote exz2:r: compstitivenness.

The use of investment restrictions, including domnestic content

ani export performance reguiremen:zz, in orisr to Liamit

cozpetition in a specific sector or industry and thereby
oromote export competitiveness.

¥ % % * % *x ¥+ x ¥ *
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SUMMARY OF POSSIBLE REVISIONS TO THE
ANTIDUMPING AND COUNTERVAILING DUTY LAWS

I. Enhance Coverage of Threat of Injury (Tab B)

A. Establish statutory criteria for determining whether there
is "threat of material injury." The ITC would find a real and
imminent threat whenever it determined that imports are at prices
which, if the import volume increased, would depress or suppress
domestic prices and that the volume of imports is l1ikely to increase
to a level that would cause actual injury.

B. This change merely clarifies the original meaning of the
"threat" standard. It is essential to overcome decisions by the
Court of International Trade which have interpreted the provision so
narrowly as to make it useless.

C. An effective standard for threat of material injury is
crucial to domestic producers because it enables them to file
antidumping (AD) and countervailing duty (CVD) cases without having
to wait until they ‘actually have suffered material injury. The
revised standard will be of particular use in cases involving
procurement of large capital items, where importation (and thus
actual material injury) occurs months, sometimes years, after the
contract award.

I11. Implement the Third—Countéy Dumping Provision of the GATT
AD Code (Tab C)

A. Implement Article 12 of the GATT AD Code into U.S. law.
This would enable a U.S. industry to allege that imports into a
third country market were being dumped, thereby causing material
injury to the U.S. industry. (For example, the U.S. semi-conductor
industry could allege injury as the result of dumping by Japanese
producers in the EC market.) Where Commerce is satisfied that the
allegations in the petition are well founded, it will file that
petition, on behalf of the U.S. industry, with the government of the
third country (the EC in the example). The U.S. Government will
request initiation of a third country dumping investigation.

B. This implementation of Article 12 into U.S. Taw will

prdvide another possible avenue of relief for U.S. industries
suffering material injury in third country markets.
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ITI. Simplify and Rationalize Administrative Reviews (Tab D)

A. Permit Commerce to use sampling and averaging in
administrative reviews of outstanding dumping orders. Currently,
Commerce must determine the actual price and cost for each entry and
a corresponding home market sale. (There can be hundreds of
thousands of sales during a review period). This change would align
the practice in the post-order reviews with that already permitted
during fair value investigations. It would significantly reduce the
burden involved in conducting administrative reviews of AD orders.

B. Permit Commerce to use sampling and averaging in
administrative reviews of CVD orders and further provide that all
CVD orders can be country-wide in scope. Unlike dumping, subsidi-
zation reflects government policy, and the extent to which
individual enterprises benefit from countervailable subsidies very
often does not differ significantly. Moreover, the trade distorting
effect of subsidies usually can be accurately measured without the
additional administrative burden of calculating the actual benefit
for each exporter. Use of country-wide rates, in conjunction with
greater authority to use sampling and averaging techniques, would
significantly reduce the current burden of CVD reviews.

IV. Procedural Improvements in the AD and CVD Laws

A. Concentrate Judicial Review: Eliminate all interlocutory
judicial review in AD and CVD proceedings. Challenges to all
aspects of the administrative proceedings before Commerce and the
International Trade Commission (ITC) would be maintained, but those
actions would be reviewable by the court only after final agency
action. This change will eliminate costly and time-consuming
piecemeal litigation while preserving all substantive rights to
challenge any facet of agency action. (Tab E)

B. Streamline Protective Order Process: Improve procedures
for releasing proprietary business information under administrative
protective orders (APO's). Parties submitting proprietary
information will be required to submit concurrently either a
statement agreeing to release under an APO or the reasons for
opposing such release. In addition, since much of the information
is submitted in response to agency requests and so can be identified
in advance, applications for release under an APO can be submitted
before the data are received. These two modifications, needed
because of judicial language, should significantly shorten the
Department's processing time for such requests. (Tab F)
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C. Enhance Coverage of CVD Law: Clarify that the CVD Taw
covers sales tor future deTivery (i.e., that the actionable event is
the contract award rather than the first actual importation) and
transactions which, although denominated as "leases," are in
substance sales. Both changes would ratify agency practice in the
Canadian subway car case. They involve areas where coverage is
necessary to fulfill the purpose of the law but where the language
of the current law is ambiguous. (Tab G)

D. Allow Labor-Industry Coalitions as Petitioners: Change the
requirements for who has standing to file an AD or CVD petition on
behalf of an industry to include combinations of firms, unions, and
trade associations (a majority of whose members are involved in
producing the petitioned product). This would permit labor-industry
coalitions to file petitions. (Tab H)

E. Simultaneous AD and CVD Investigations: Provide that where
a petitioner simultaneously files AD and CVD petitions, the time
Timits for the AD investigation also would apply to the CVD
investigation where the petitioner so elected. .This would enable
both cases to proceed simultaneously throughout the investigation,
thus eliminating current complaints about the different deadlines.
(Tab I)

V. Study of Adjustments in Antidumping Cases

A. Propose that the Secretary of Commerce conduct a study of
ways to improve the current provisions on adjustments in AD
calculations and report recommendations for change to Congress
within one year.

B. There is widespread recognition that the current provisions
on adjustments in AD calculations to both the U.S. export price and
the home market price to which it is compared are numerous, detailed
and complicated. Sometimes indirect selling expenses can be
deducted and sometimes they cannot; there is no logic to the
situation. The economic ideal would be to deduct all selling
expenses, both direct and indirect, from both U.S. export and home
market sales. However, this would be very unpopular with many
domestic interests. (Since selling expenses usually are greater in
the home market than on export sales, deducting all expenses would
usually cause dumping margins to be lower than under the present
rules). The other easy alternative, comparing prices in both
markets with all selling expenses included, would satisfy those
whose goal is to promote high margins, but would be inconsistent
with GATT obligations and would create artificial dumping margins.

A great deal of effort will be required to explore how to
rationalize the process in a manner that was politically
acceptable. Thus, we propose a one-year study. (Tab J)
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VI. Issues Requiring Further Consideration

A. Prospective Review of AD and CVD Orders: Serious
consideration needs to be given to whether the administrative review
process should be radically altered. Currently, imports of
merchandise entering the U.S. after an affirmative preliminary
determination of dumping or subsidization must deposit estimated
antidumping or countervailing duties. Assuming final affirmative
determinations of dumping or subsidization and injury, each of these
entries will be subject to an administrative review at some point
(usually 18-24 months) in the future. At that point (and not
before), the actual dumping or CVD duty to be assessed will be
ascertained. If more than the deposit, the remainder will be
collected; if less, the excess will be refunded. Thus, there is
contingent liability and complete commercial uncertainty for long
periods of time. This would end if assessment of duties were made
prospectively. This would entail a declaration that until further
notice, duties in the amount of a stated percentage would be
collected. There would be no contingent liability, no commercial
uncertainty. On the other hand, the actual level of dumping or
subsidization on any particular entry would not be precisely
measured.

We note that all our trading partners with AD or CVD laws impose
duties prospectively. (Tab K)-

B. Revocation of AD and CVD Orders: Current policy on
revocation of AD and CVD orders has created scores of orders that no
one still cares about but which require annual administrative
reviéews because the strict revocation standards can't be met.
However, any perception that we were loosening revocation standards
would create strong opposition from many domestic interests. Thus,
changing the law in this regard might be considered too
controversial to put forward. (Tab L)

C. Automatic ITC Injury Review: Unlike Commerce, ITC is not
required To conduct regular reviews of its determinations. Such
reviews (perhaps every 5 years) would result in some terminations
and so would focus government resources on the cases which matter--
injurious unfair practices. (Tab M)
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D. Upstream Subsidization: With respect to upstream (or
indirect) subsidization (subsidization of a component reflected in
the price of the finished product), the political clamor for changed
rules is growing, but concern as ‘to GATT Tegality and
administrability must be resolved before any change is proposed.
(Tab N)

E. Eliminate Minimum Values in AD: - Where dumping calculations
are based on constructed value, should the actual amounts for
general and administrative expenses (G&A) and for profit of the
foreign firms investigated be used unless unreasonable? Current
law, requiring a minimum 10% value for G&A" and an 8% minimum for
profit, is inconsistent with the GATT and has been a major source of
international irritation. (Tab Q)
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Enhence Coverage of Threat of Injury

Text prepared by the International Trade Commission is

attached.
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UNITED STATES INTERNATIONAL TRADE COMMISSION

WASHINGTON, D.C. 20436

August 26, 1983

Mr. Alan Holmer

Deputy Assistant Secretary
Inport Administration

Room 3009B

U.S. Department of Commerce
l4th & Constitution Avenue, NW.
Washington, D.C. 20230

Attention: Robert Seely, Esq.

Dear Mr. Holmer:

~
\

You have asked for our assistance in drafting @ proposed change in
the standard for threat of injury in Title VII investigations, which
would permit an affirmative threst finding in certazin cases where
such a finding would be unlikely now. Enclosed is such a draft.

We are pleased to provide this technical drafting advice on the
understanding that the Commission does not take a position on the
question of whether such a change in the law is desirable.

Yours very truly,
Michael”H. Stein

General Counsel
Enclosure
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THREAT OF INJURY

Present law. — Under the antidumping and countervailing duty provisions of

the Tariff Act, the U.S. Intervational Trade Commission is required éo
determine whether an industry in the United States is materially injured, or
is threatened with material injury, or whether the establishment of an
industry in the United States is materiglly retarded by reason of imports of
the dumped or subsidized merchandise subject to investigation. Section 771(7)
of the Tariff Act specifies factors for the Commission to examine in its
determinations of materiai injury. That section also specifies that with
respect to the threat of material injury, the Commission should tzke into
account the nature of the subsidy and the likely effects of that kimd of

subsidy when presented with information by the Department of Commerce that the

| subsidy is an export subsidy inconsistent with the obligations of the
. intern&tional sgreement on subsidies snd countervailing measures. There 1is no .
other statutory guidance concerning determinations of a threast of material
injury. The Commission issued regulations which described the factors which
the agency had relied upon historically in making determinations of threat or
likelihood of injurye. (19 C.FeRe. 207.26(d).)—

(d) For purposes of this section — In determining whether there is
a threat of material injury, the Commission shall consider among
other factors—’

(1) The rate of increase of subsidized or dumped exports to
the U.S. Market;

(2) Capacity in the exporting country to generate exports; and

(3) The availability of other export markets.
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The bill.—Under Section 771(7)(E)(iii), the Commission would be required to
make findings as to whether imports or conéfacts for imports of the product
under investigation are sold or offered fgr prices which, 1f the imports
igcreased, would have a depressing or suppressing effect on domestic prices
and whether the volume of imports of the product is likely £o increase to &

materielly injurious level. » \

Reason for the provision.—Prior to the investigations conducted pursuant to

standards legislated in the Trade Agreements Act of 1979, only one Commission
antidumping or countervailing duty determinstion had been reversed by a

reviewing court. That case was Methyl Alcohol from Canada (Inv. No.

AA1921-202, USITC Publication 986, June 1979). The U.S. Court of
International Trade held that the record of the Comrission's investigstion

only showed & possibility that injury might occur at some remote future time.

The Court held that this possibility was inadequate to support a determinationm

that there was & likelihood of injury. Alberts Gas Chexicals, Inc. v. United

States, 515 F. Supp. 780 (1981). The standard for & likelihood of injury
determination recited by the Court wes that adopted by. the Congress in the
legislative history of.the Trade Agreements Ac;, "[T]here must be informatiom
showing that the threat is real and injufy is imminent, not & mere supposition
or conjecture.” S. Rep. No. 249, 96th Cong., 1lst Sess. 88, 89 (1979); H.R.
Rep. No. 317, 96th Cong., lst Sess. 47 (1979).

Since the passage of the Trade Agreements Act, the Commission has
considered.some 400 antidumping and countervailing duty cases. During this
period only three final determinations have beer based only on a threat of

1ﬁﬁﬁﬁ caterial injury. Relief based upon &'threst of material injury is crucial to

domestic producers because it enables them to file sntidumping aané
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countervailing duty cases without waiting until they have suffered material
injury. The proposed bill would require the Commission (and the Court) to
focus on forecasting the effects of import competition rather than the

inherent speculation involved in forecasting.

Proposed amendment,—
771(7)(E) Special Rules.

(111) In cases in which the Commission determines that there
is no material injury to an industry in the United States, the Commission
shall make & determination as to whether there is a threat of material
injury. A real and imminent threat of material injury exists when the
Commission finds that imports or contracts for imports of the product under
investigation are sold or offered for prices which, if imports increased,

would have a depressing or suppressing effect on domestic prices, and the

volume ‘of imports of the product under investigation is likely to increase to

a materially injurious level.
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, _ TAB C
Implement AD Code Provisions on Third-Country Dumping

Article 12 of the GATT Antidumping Code provides that a government
can petition another country to conduct an antidumping investigation
on behalf of an industry in the applying country. 1In other words,
the U.S. could petition the EC to investigate whether imports of
semi-conductors into the EC from Japan were being dumped, thereby
causing injury to the U.S. semi-conductor industry. This provision
is not implemented in U.S. law.

We propose implementing the provision. Inclusion would respond to
the complaint that there is no current mechanism to address
cross-national dumping of components that are used in finished
products exported to the U.S. which while not dumped themselves
benefit from the reduced cost of the dumped input. The only
argument against implementing the proposal is that it would raise
false expectations since the Code does not require the petitioned
country to undertake the requested investigation, and possibly
increase trade frictions as the U.S. attempts to pressure other
countries to pursue dumping cases.
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Statutorv Amendments o
[New Material underlined; deleted material in brackets] .

Sec. _. AUTHORITY TO PETITION AGAINST DUMPING IN A THIRD COUNTRY

Title VII of the Tariff Act of 1930, as amended (19 U.s.cC.
§1671 et seq) is amended by adding at the end thereof the

following subtitle:

SUBTITLE E: THIRD COUNTRY DUMPING

b
Sec. 792. Authority to Reguest Relief

The administering asuthority may regquest the investigating

authority of another country that is a signatorv to the Anti-

dumping Code (the Agreement on Implementation of Article VI

of the Tariffs and Trade) to conduct an antidumping investi-

gation on its behalf to establish whether or not a class or

kind of merchandise is being imported and sold at dumped

prices in such other country from a third country outside

the United States and whether or not the alleged dumping is

causing injury to the domestic industry concerned in the

United States.
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Sec. 792. Form of the Request

The reguest for relief under sec. 791 shall be made in the
form of a petition, supported by information available to the
administering authority, which demonstrates to the satisfaction of
the administering authority that a formal investigation is
warranted into the gquestion whether the elements necessary for the
imposition of a duty under the Agreement on Implementation of

Article VI of the General Agreement on Tariffs and Trade exist.
Sec. 793. Assistance to Investigating Authority

The administering authority sinall afford all assistance to

the authorities of the importing country to obtain any further

information which the latter may require in conducting the

investigation.
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Procedures to Improve the Procecss ox Adaministrative
Review cf Outstanding Orders

A. Present law

The preseunt law contains no provision that specifies
whether or not a net subsidy is to be calculated sepafately
for each company receiving countervailable benerits and

.
whether or not the imported merchandisg manufactured or
produced by each such company is to receive a company-
speciiic rate of deposit or bond, or assessment amount.
Moreover, there is at present no proQision that would permit
averaging and generally recognized sampling technigues to be
used in the calculation of net subsidies. -

With regard to antidumping calculations under section

773(f), the administering authoritv is permitted to use

averaging or generally accepted sampling technigues in

calculating foreign market value whenever a significan;
volume ot sales is'involved or a significant number of
adjustments to prices is required. The administering
‘authority is also permitted under this section to take
account of adjustments which are insignificant in relation to

the price or value of the merchandise.

B. The bill
The proposed amendment to section 771 (6) specifically
would pernit the administering authority generally to

calculate the net subsidy for deposit, bond, or assessment

purposes on a country-wide, basis. The administering
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authority is expécted to develop appropriate cttandards for
determining when not to use the broad country-wide basis for
calculating the net subsidy.

In order to permit averaging and sampling technigques to
be applied, as appropriate, in countervailing duty investi-
getions, and in countervailing duty proceedings under section
751, section 771(6) is further amended to p}ovide specifi-
cally that the administering authority may use these tech-
nigues in calculating a net subsidy. It is intended that
this provision pcrmit the administering authority to cal-
culate the net subsidy based on its anélysis of information
concerning receipt of benefits by less than all manufacturers
and/or exporters. The administering authority is expected tol
develop standards for an appropriate method of sémpling.

'For antidumping calculations, section 773(f) is amended
to give the administering authority discretion to use
averaging or generally recognized sampling technigues without
regard to the volume of sales or the number of adjustments to
price required. The elimination cf this limitation in the
present law confirms the administering authority's discretion
to calculate foreign market value based on weighted average
sales prices rather than individual sales prices. The
administering authority shall develop standards for an
appropriate method of sampling.

Section 751(a) (2) of the Act is amended to eliminate the
language which suggests that foreign market value must be

determined separately for each entry of imported merchandise.
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This change ‘extends the averaging ané samplin techniques-
ging P S q

just described to both antidumping investiguations and the

administrative review of antidumping order.

C. Reasons for the ‘provision

A principal prcblem in countervailin§ duty procee&ings
is the uncertainty over whether the administering authority
should determine the level of subsidies received by each

i éxporter. Unlike dumping, subsidization reflects gevernment
policy, and the extent to which individual enterprises can
and do benefit from countervailakle subsidies very often does
not differ significantly. Moreover, the trade distorting

effect of countervailable programs may be measurec with

reasonable accuracy in many cases withcut the additional
administrative burden cof calculating the net subsidy
specifically for each foreign marnufacturer or exporter.
Section 771(6) is amended by this bill to make clear that the
preferred method for calculating the net subsidy and
asseésing countervailing duties is én a country-wide basis in
each case, and that the administering authority may use
averaging and sampling techniques as appropriate.

Thé current administrative review process is
unnecessarily cumbersome and complex. In antidumping
proceedings the principal problem is that the actual price
and cost for each export home market szle often must be used.

For each outstanding order, there can be scores of different
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producers and exporters and thousands of such sales during a.
review period, so the time and effort to gather the necessary
data, touverify it, and to make the necessary dumping
Calculations are enormous. 1In the investigative phase of the
Proceeding (i.e., before issuance of an order), by contrast,
the statute now clearly permits Commerce to sample exporters
(by regulation Commerce need not investigate more than 60
percent of expecrt volume) and to use weighted average prices
tor each investigated company. Section 773(f) is amended to
broaden the averaging and sampling authority to permit its
use nore extensively in investigations and in administrative
review proceedings under section 751 of the Act.

The amendments will simplify the administrative review
process for both antidumping and countervailing duty proceed-
ings. The improvement in the speed and efficiency of
adminisfration will more than compensate for the relatively

insignificant loss of mathmatical precision in the

calculations.

D. Proposed Amendments

1. Section 773(f) is amended to read as follows

[deleted material is bracketed; new material is underlined]:
(£f) AUTHORITY TO USE SAMPLING TECHNIQUES AND TO
DISREGARD INSIGNIFICANT ADJUSTMENTS.-For the purpose of
determining foreign market value under this sectiqn, the

edministering authority may -
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(1) use averaging or generally recognized
sampling technigues [whenever a significant volume
of sales is involved or a significant number of

~adjustments to prices is required)], and

(2} decline to take into account adjustments
which are irsignificant in relation to the price or

A3

value of the merchandise.

2. Section 751 (a) (2) is amended to read as follows

[deleted material bracketed; new material is
underlined]:

(2) DETERMINATION OF ANTIDUMPING DUTIES.-For
the purposes of paragraph (1) (B), the administering
authority shall determine-

(A) the [foreign marketr value and]

United States price of each entry of

merchandise subject to the antidumping duty

order and included within that determination
and,

(B) the foreign market value of the

imported merchandise, and

[(B)] (C) the amount, if any, by which
the roreign market value [of each such entry]

of the merchandise exceeds the United States

price of [the] each such entry.
The administering authority, without revealing

confidential information, shall publish notice of the
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results of the determination of antidumping duties in
the Federal Register, and that determination shall be
the ba51s for the assessment of antidumping duties on
entries of the merchandise included within the
determination and for deposits of estimated duties.

3. Section 771(6) is amended to read as follows

[deleted material is bracketed; new material is

underlined]:

(6) Net Subsidy.-

| {A) For the purpose: of determining the net

- subsidy, the administering authority may

subtract freom the gross subsidy the amount of-

[(A)] (i) any application fee, deposit,
Or similar payment paid in order to
qualify for, or to receive, the benefit
of the subsidy, [B] (ii) any loss in the
value of the subsidy resulting from its
deferred receipt, if the deferral is
mandated by Government order, and [C]
{iii) export taxes, éuties, or other
charges levied on the export of
merchandise to the United States
specifically intended tc offset the
subsidy received.

(B) For the purpose of estimating or determining

the amount of the net subsidv under this subtitle,

the adninistering authority mav calculate the net

Approved For Release 2008/08/20 : CIA-RDP85-01156R000100090001-7




T
Approved For Release 2008/08/20 : CIA-RDP85-01156R000100090001-7

subsidv on a country-wide basis, Or on any other

basis it deens appropriate under the circumstances,

and may use averaging or generally recognized

sampling techniques.
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TRADE LAW REVISION PROPOSALS FOR TEE
CABINET COUNCIL ON COMMERCE AND TRADE .

"Limit Judicial Review During Administrative
Proceedings to Final Agency Actions

A, Present Law

Under present provisions of law most interim actions
taken under the antidumping and countervailing duty laws are
subject to interlocutory judicial review. The statute (19
U.S.C. 1516a) specifically provides for the review of
Commerce preliminary negative determinations and
determinations that an investigation is extraordinarily
complicated and thus should be extended. The courts
effectively have expanded thelstatutory provisions by
agreeing to review "negative aspects" of an otherwise
affirmative preliminary determination and accepting
jurisdiction (under the residual jurisdiction provision of 28
U.S.C. 1581(i)) of a wholly affirmative preliminary
determination.

While the number of such interlocutory challenges to
date has not been great, they arise typically in the most
complex and important investigations, creating a serious
drain on the Commerce Department's legal and investigative
resources at the most critical times and thus hampering their
ability to complete such investigations in a timely and
satisfactory manner. Further, it typically is difficult or

impossible to complete such litigation before final
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administrative action overtakes the process and effectively

renders the litigation moot or nearly so. The approach taken
by the courts has created a strong likelihood that inter-
locutory challenges will increase in the future, putting
further unacceptable drains upon administrative resources and
grdatly raising the cost of these proceedings to private

parties without significantly benefitting them.

B. The bi%l

The amendments made to the judicial review provisions of
tities 19 and 28, United States Code, will concentrate |
judicial review at thé end of the administrative proceeding
and eliminate interlocutory review. Specificzlly, £he

provisions for review of preliminary negative determinations

and determinations that an investigation is extraordinarily
complicated have been eliminated. It is intended that all
interlocutory actions which are in fact, or by necessary
implication, incorporated in the final agency action will be
reviewable in accordance with the provisions for the review
of final determinations, and not before then. Otherwise,
interlocutory actions will not be reviewable. Further, the
bill will make it clear that final affirmative determinations
with the exceptions noted below, will not be challengeable
until an antidumping or countervailing duty oréer is
published. Additional amendments to 19 U.S.C. 1516a are made
to correct or clarify more technical problems which have

arisen under these provisions. They include: 1) providing
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that e final affirmative determination by Commerc¢e, although
normally not reviewable until an antidumping or

countervailing duty order is .published, is challengeable
within 30 days after a final negative injury determination by
the International Trade Commission which specifically relies
uﬁun the size of the dumping margins or net subsidy
calculated by Commerce in reaching its negétivé
determination; 2) eliminating the specific provision for
review of a determination by Commerce not to review an
agreement or a determination based upon changed circumstances
(which will still be challengeable as part a challenge to a
tinal determination under section 751 of the Tariff Act of
1930 (19 U.S.C. 1675)); 3) providing that specific |
exclusions by Commerce of any company or product, even if
mede in the context of an otherwise affirmative
determination, can bevchallenged within 30 days afterx
publication of the determination without waiting for publica-
tion of an order (with all other aspects of a final deter-
mination denominated as affirmative reviewable solely in
accordance with the provisions governing review of affirma-
tive final determinations); 4) providihg that a challenge to
a suspension agreement entered into by Commerce under section
704 or 734 of the Tariff Act of 1930 (19 U.S.C. 167ic or
1673c) can include a challenge to any final determination
issued by Commerce in a suspended investigation which is
continued pursuant to a reguest by one of the parties if that

final determinations results in & change in the size of the
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dumping margin or net subsidy calculated, or in the reasoning
underlying such calculations, at the time the suspehsion
agreement was concluded; and 5) prbviding a specific cause of
action to review determinations by Commerce as to whether a
particular type of merchandige is within the class or kind of
mecschandise described in an existing finding of aumping or
antidumping or ccuntervailing duty order (which determina-
tions are not necessarily made at the time of a final section
751 review). Finally, the bill will make a number of
technical, conforming amendments to Title 28, United States

Code.

C. Reasons for the amendments

These ame;dments will consolidate and simplify the
judicial review provisions covering antidumping and counter-
vailingvduty determinations, streamlining the process to
reduce costs to private patties without removing any signifi-
cant rights or proteétion they now have. 1In particular the
elimination of interlocutory review should not be a dis-
advéntage to domestic industries since that type of review is
unlikely to be céncluded before the administrative process is
concluded and thus egually unlikely to provide meaningful
benefits to them. Any aspect of an interim action which
specifically or by necessary implication is incorporated in
the final action will be challengeable as part of a challenge
to the final determination. Simultaneously, the elimination

of interlocutory review will remove the real threat that the
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Commerce Department will not be free to devote the necessary
resources to the administrative process and should help to
ensufe timely and accurate determinations. These amendments
are not intended to affect the current law on judicial review
of agency action concerning the release of confidential
bdsiness information. In order to achieve the time and cost
savings for which these amendments are designed it is
essential that the courts not utilize the residual
jurisciction provision of 28 U.5.C. 1581 (i) or any other
provision of law to entertain challenges to interim_actions
by the Commerce Department and the International Trade

Commission, and it is intended that all challenges to

administrative actions under the anticdumping and counter-

vailing duty laws, except as noted above, be governed
strictly and solely by the amended section 516A.

The additional technical amendments to section 516A are
desijned to cure technical deficiencies in that section which
have led to confusion or delay in the process of judicial
review ané to help ensure that all reviewable determinations
are subject to proper and timely review within the framework
of this section. Section 516A now contains references to
"The Secretary" and "section 303." These references have been
deleted because section 303 currently provides that the
administering authority and the Cqmmission shall follow the
procedures in Subtitle IV of the Act (relating to the

imposition of countervailing duties).
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[New material underlined;
deleted material in

brackets]

D. Suggested Amendment

S;ction 516A of the Tariif Act of 1930, as amended (19 U.S.C.
1516a4) is amended to read as follows:
§1516a. Judicial review in countervailing duty and
antidumping duty proceedings
(a) Review of determination. --
(1) Review of certain determinations. -- |
[(A) Thirty-day review. =--] Within 30 days

after the date of publication in the Federal

Register of notice of --
(R)[(1)] a determination by [the Secretary
or] the administering authority, under section
[1303(a)], 1673a(c) or 167la(c) of this title,
not to initiate an investigatioen, .
(B) {(ii)] a determination by [the
administering authority or] the éommission,
under section 1675(b) of this title, not to
review [an agreement or] a determination based
upon changéd circumstances, or
(C) [(iii)] a negative determination by the
Commission, under section 1671b(a) or 1673b(a)

of this title, as to whether there is reason-
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able indication of material injury, threat of

material injury, or material retarcation,
an interested party wh6 is a party to the
proceeding in connection with which the matter
arises may commence an action in the United States

. Court of Interrational Trade ?y filiﬁg concurrently

a summons and complaint, each with the content and
in the form, manner, and style prescribed by the
rules of that court, contesting any factuél
findings or legal conclusions upon which the
determination is based.

[ (B) Ten-day review. -- Within 10 days after
the date of publication in the Federal Register of

notice of --

(i) a determination by the admihistering
authority, under section 1671b(c) or 1673b(c)
of this title, that a case is extraordinarily
complicatea, or

(ii) a negative determintion by the
administering authority under section
1671b(b) or 1673b(b) of this title, an

interested party who is a party to the proceeding
in connection with which the matter arises may
commence an action in the United States Court of
International Trade by filing concurrently a

summons and complaint, each with the content and in

the form, manner, and style prescribed by the rules
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of that court, contesting any factual findings or

legal conclusions upon which the determination is

based.]
(2) Review of determinations on recordi. --
(A) In general. -- Within thirty «days after

(i) the date of publication in t’he Federzl

Register of --

igl [i] notice cf any determination
described in clause (ii), (iii), (div), or (v)
of subparagraph (B), or

(b) [ii] an antidumping or
countervailing duty ordef based upon any
determination described in clause (i) of

subparagraph (B), or -

(1i) the dete of mailing of a determination

described in clause (vi) of subparagraph B,

an interested party who is a party to the’

proceeding in connection with which the matter

arises may commence an action in the United States

Court of International Trade by filing & summons,

and within thirty days thereafter a complaint, each

with the content and in the form, mannerxr, and style

prescribed by the rules of that court, Tontesting

any factual findings or legal conclusions upor

which the determination is based.
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"(B) REVIEWABLE DETERMINATIONS. -~ The
determinations which may be contested under subparagraph
(Af;ére as follows: ’

- "(i) Final affirmative determinations (by the
Secretary and by the Commission under section 303,
or] by the administering authority and by the
Coumission under section 705 or 735 of this Act.

"(ii) A finel negative deternination [by the

Secretary,] the administering authority([,] or the

Commission under section [303,] 705[,} or 735 of

this Act, including anv part of a final affirmative

determination which specifically excludes arnv company

or product.

"(iii) A final determination, other than a

determination reviewable under paragraph (1), by
{the Secretary,] the administering authorityv{,] or
the Commission under section 751 of this Act.

"(iv) A determination by the administering
-authority, under section 704 or 734 of this Act, to
suspend an antidumping duty or a countervailing

duty investigation, including any final determina-

tion resulting from 2 continued investigation

which changes the size of the cdumping margin or

net subsidy calculated at the time the suspension

agreement was concluded, or the reasoning under-

lving such calculations. -
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"(v) An injurious effect determination by the
Commission under section 704(h) or 734(h) of this
Act, '

"(vi) A determination by the administering

authority as to whether a particular type of

rerchandise is within the class or kind of

merchandise described in an existing finding of

dumping or antidumping or countervailing cuty order.

(3) Exception. Notwithstandingithe limitation

imposed by subparagraph (2) (A) (ii) of this subsection,

a final arfirmative determination by the administering

authority under section 705 or 735 of this Act may be

contested by commencing an action, in accordance with

the provisions of subparagraph (2) (&), within thirtv

days after the date of publication in the Federal

Register of a final negative determination by the

Commission under Section 705 or 735 of this Act which

is expressly predicated upon the size of either the

dumping margin or net subsidy determined %o exist.

s

Additional conforming amendments. ~

Amend 28 U.S.C. 2636(c) to read:

"(c) A civil action éontesting a reviewable
determination listed in section 516A of the Tarxiff Act of
1930, other than a determination under section 703(b),
703(c), 733(b), or 733(c) of such Act,] is barred unless

commenced in accordance with the rules of the Court of
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International Trade. ([within thlrLy days after the date of
the publication of such deternlnatlon in the Federal

Register] within the time specified in section S16A.

Delete 28 U.S.C. 2636(d) and redesignate sqbsections (e)

through (i) as (d) through (h), respectively.

Anend 28 U.S.C. 2647 to read:

§2647. Precedence of cases '’

"The following civil actions in the Court of
International Trade shall be given precedence, in the
following order, over other civil actions penairg before the
court, and shall“be assigned for hearing at the earliest
précticable date and expedited in every way:

" (1) First, a civil action involving the exclusion
of perishable mérchandiée or the redelivery of such
merchandise.

{"(2) Second, a civil action for the review of a
determination under section 516A(a) (1) (B) (i) or (ii) of
the Tariff Act of 1930.)

"[(3) Third,] (2) Second, a civil action commenced

under section 515 of'the Tariff Act of 1930 involving
the exclusion or redelivery of merchandise.

"[(4) Fourth] (3) Third, a civil action commenced
under section 516 or 516A of the Tariff Act of 1930.
[other than a civil action described in paragraph (2) of

this section.]"”
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Improve Procedures for Release of Information Under
Administrative Protective Orders

A, Present Law

'ith respect to the confidential information developed
iﬂ.an antidumping or countervailing duty proceeding, section
- 777(b) provides that information submitted to the

adminicstering

~authority (the Department of Commerce) or the ITC which is
properly designated as confidential by the person submitting
it shall not be disclosed to any person without the consent

of the person submitting it unless pursuant to a protective

order. The Depéftment and the Commission may require that
information for which confidential treatment is requested be
accompanied by a non-confidential summary.

Under section 777(c), upon receipt of an applicétion
which describes with pafticularity the information requested
and sets forth the reasons for the request, the Department
and the ITC could make certain confidential information,
submitted by any party to the investigation, available under

protective order.

B. The bill
One of the proposed changés would make it necessary for

parties submitting information for which confidential
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L]

treatment is requested to submit at the same time a
non-confidential summary of the information or a statement
explaining why the confidential information cannot be
summarized for the public reading file.

. Another change would require the party submitting the
confidential information to submit at the same time either a
statement permitting its releese in accordance with the
statutcry procecdures for protective orders or a statement of
the reasons why it should not be so released.

Finally, the proposed amendment specifically would
permit interested parties to request the release wnder

administrative protective order prior to the submission of

the information to the Commission or the Departmemnt, provided

that the application satisfies the other statutory

reguirements.

C. Reasons for the amendments

The change that would require ("shall require") instead
of permit ("may require") the Department and the Commission
to obtain non-confidential summaries of confidential
information (or a written explanation of when the information
cannot be summarized) will clarify the importance of such
summaries. These summaries in practice have made it possible
for parties not directly involved in the administrative
proceedings to inform themselves about the proceeding. In

addition, they have tended in some cases to reduce the scope
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of or eliminate the neecd for release of information under
adniinistrative protective orders. The uniform rule regarding
submission of summaries will elimiﬁate fruitless debate pVer
whether and when such summaries should be provided and
thereby will conserve adminisﬁrative resources for the other
aspects of the proceedings. This provisién does'not define
what constitutes an adeguate non-confidential summary. How
detailed summaries should be and what they should contain in
any particﬁlar case or situation are gquestions for the

administering authority and the Commission to amswer in a

manner consistent with the purpose of this section.

The statutory requirement that interested parties submit _

with the confidential information a statement either opposing

or agreeing to release of the information under protective
order and the statutory authority to permit the anticipatory
tiling of applications for protective order together will
significantly shorten the agency's processing;ﬁine for such
applications. The current practice requires an applicant to
wait until the information has been received by the
Department before he or she submits an application for
release under protective order. Thereafter, under current
practice, the Department solicits comments on the application
from the party that submitted the confidential information.
Since much of the information submitted during the course of
these proceedings is submitted in response to agency

reguests, and therefore can be identified in adwvance of -
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csubmission, there is no valid reason to delay processing the
application for release of such information until after the

information has been received.

D. Suggested Amendments

‘ 1. Section 777(b) (1) second sentence, is amended to
read as follows [existing law proposed to Be_omitted is
enclosed in brackets; new material is underlined]:

The administering authority and the Commission [may]

shall require that information for which confidential

treatment is requested be accompanied by:

(A) & ron-confidential summary in sufficient detail to
permit a reasonable understanding of the subsiance

of the information submitted in confidence, or a

statement that the information is not susceptible
to summary accompanied by a statement of the
reasons in support of the contention {.], and

(B) a statement permitting the administering authority

or the Commission to release under administrative

protective order, in accordance with subsection (c¢),

the information submitted in confidence, or a state

ment that the information should not be released

under administrative protective order.

2. Section 777(c) (1) (a) is amended by adding in the first
line, after the word "application,”™ the phrase, "before or

after receipt of the information reguested."
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V. "Broadening the Coverage of the Countervailing Duty Law"

A. Present law

Section 701(a) (1) currently covers only "merchandise
imported into the United States." No express provision is

médde to cover either sales for future delivery or merchandise

"imported under leases that are actually sales in substance.

Similarly, the Commission's injury analysis, as described in
sections 701(a) (2), 703(a), 705(b), and 771(£f), refers +o
material injury caused by "imports".

-

B. The bill

Section 701(a) (1) is amended to include both
"merchandise imported or solé for importation into the United
States."

In addition, a new subsection is added to the
definitional provisions of section 771 which defines the term
"imports" as imported merchandise, merchandise entered under
a lease which the administering authority determines is
equivalent to a sale, or merchandise sold for future

importation.

C. Reasons for the provision

First, as now written, section 701(a) (1) does not
expressly apply to sales of merchandise for which actual
importation will occur in the future, although the Department

cf Commerce has initiated a countervailing duty investigation

Approved For Release 2008/08/20 : CIA-RDP85-01156R000100090001-7

TAB G




Approved For Release 2008/08/20 : CIA-RDP85-01156R000100090001-7

in at lease one case involving a sale, but no actual import-

ations at the time of initiation. Railcérs from Canada, 47

Fed. Reg. 31415 (July 20, 1982). The bill will codify this
administrative practice in order to remove any question
regarding the adminstering authority's ability to respond in
a‘timely fashion in such situations.

Second, in addition to defining the térm “imports" to be
consistent with the new wording of section 701(a) (1), the
bill aiso includes within that definition merchandise entered
urder a lease which the administering authority determines is
equivalent in substance to a sale. This definition is
intended to ensure that the Cormission will consider the
impact of possible salés for future importation and leases
that are équivalént to sales in determining whether a
domestic industry is being materially injured "by reason of
imports”™. Because the existence of either type of
transaction may not be readily apparent to either the admini-
stering authority or the Commission, the primary burden of
coming forward with information in this regard is on the
petitioner. If, prior to the initiation of an investigation,
a petitioner alleges that particular sales or leases should
be investigated, and an investigation is initiated, it is
intended (1) that the administering authority will identify
in its notice of initiation which transacticns, if any, will
be investigated, and (2) that the Commission will also

consider such transactions in making its preliminary deter-

mination. If allegations.are made after the investigation
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has commencecd, but a reasonable time before the adminstering
authority's final determination muéf be made, oOr if,thev
adninistering authority otherwise becomes aware of such
‘**ansactlons during that period, the administering authority
will state its conclusions in this regard ln its final
determination, and such findings shall be con51derec by the
Coruaission in making its final détermination. It is intended
that this definition will apply to Both antidumping &nd
couatervailing duty proceedings.
No changes to section 701 (a) (1) regarding the inclusion
of leases substantially like sales is necessary because it is

understood that merchandise entered into the United States

under a lease is, in most circumstances, considered by
Customs to be an importation. Thus, the phrase "imported or
sold for importation into the United States" would implicitly

include leases.

D. Proposed Amendments 1. Subsection 701(a) (1) is amended

as follows [new material is underlined]:

(a) GENERAL RULE.-If-
(1) the administering authority determines
that-

(A) a country under the Agreement, Or

(B) a person who is a citizen or

national of such a country,
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or a corporation, association, or other

organization organized in such a country,
is providing, directly or indirectly, a subsidy with

respect to the manufacture, production, or exportation

of a class or kind of merchandise imported or sold for

importation into the United States, and

2. Section 771 is amended as follows by adding the following

at the end thereof [new language underlined]:

(18) IMPORTS--The term "ifmports" means merchandise

‘ entered into the United States, or merchandise sold

for importation into the United States at a future

date, including merchandise under a lease which is

determined to be equivalent to a sale.
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Tab K

Allow Labor-Industry Coalitions as Petitioners

The current provision on who has standing to file an AD or CVD
petition on behalf of a domestic industry has been interpreted by
the Court of International Trade to exclude ad hoc labor-industry
coalitions. No valid purpose is served by excluding such groups as
long as they truly are representative of the affected industry.
Thus, we propose amending the provision to include combinations of
firms, unions and trade associations in which a majority of the
members are involved in producing the product competing with the
allegedly unfairly traded import.

)
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Tab 1

Simultaneous AD and CVD Investigations

Under current law, there are radically different statutory
deadlines for AD and CVD investigations. As a result, when a
petitioner simultaneously files AD and CVD petitions, the cases
cannot proceed simultaneously. The determinations in the CVD
investigation must be made long before those in the AD case. This
has caused problems for some petitioners, particularly in having to
go through the time and expense of two separate injury deter-
minations before the ITC. To eliminate this problem, we propose
amending the law to provide that where AD and CVD petitions are
filed simultaneously, both will proceed on the AD timetable where
the petitioner so elects. ,
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3implify Adjustments to U.S. and Foreign Prices in -
Antidumping Proceedings

A.  Present law

-,

The rules on adjustments in antidumping calculaéions,
particularly those relating to differences in circumstances
of sale, are numerous, detailed, and cohplicaféd. Among thev
distinctions required to be made in determining whether a
particular claimed expense is one for which an adjustment is
approprlate are -- is the selling expense indirect or is it
direct; is it a selling expense or a general and -
administrative expense; is the expense based on its cost or
its price; if not directly attributable to a particular item,

how should it be allocated? 1In addition, there are numerous

special rules allowing certain expenses for which adjustment
normally is not allowed to offset certain other expenses and

establlshlng celllncs (caps) on the level of other

v

adjustments.

- B, The bill

The bill contains a proposal to require the Department
of Commerce to conduct a study and report its conclusions and
recommendations to the appropriate committees of The House

and Senate no later than January 1, 1985,
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Tab K

Option Coilect AD and CVD duties on a prospective basis and
eliminate cash deposits of estimated duties

Background

After the Department of Commerce issues an antidumping or
countervailing duty order, all subsequent imports of the affected
merchandise are subject to cash deposits of estimated duties upon
entry into the United States. In each annual administrative review
mandated by section 751 of the Tariff Act, the Department
retrospectively calculates the actual amount of subsidization or
sales at less than foreign market value occurring during such a

reviewed period. The Department then must set the final duty rates

on entries (individually in antidumping proceedings) during that
period, with payments or collections to adjust for over- or under-
-collection of cash deposits.

Amendments adopted in 1979 were intended to prevent repetition of
the Treasury Department's chronic delays in assessing antidumping
duties. Yet the new scheme itself creates & 12- to 24-month delay
after entry of specific merchandise, since the Department tries to
review a one-year period within the following year. This delay,
caused solely by retrospective assessment, means that U.S. importers
-- usually U.S. firms unrelatec to the foreign exporters -- remain
at substantial risk as to their ultimate liability for a long time
after contracting for and receiving merchandise.

Pros
-- Eliminates substantial uncertainty now faced by U.S.
importers as to their ultimate duty liability. (This would
not necessarily increase or decrease imports. It would
simply allow U.S. importers to decide more rationally
whether to import, and from whom.)
-- Significantly simplifies administration of the AD and CVD.
laws and so prevents delay and saves money.
Cons

-- Where prospective rates were low, subsidy levels or dumping
margins could be increased for a time without corrective
action by the Department. To mitigate this possibility,
Tiquidation could be suspended where evidence is presented
of a radical increase in subsidy levels or dumping margins.
Duties could then be imposed retroactively, if radically
increased subsidy levels or dumping margins were found in
the next administrative review.

-- Likely to be opposed by the trade bar, which prospers on the

complications inherent in restrospective duties and regular
reviews,
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Option Write legislative history sanctioning revocation of AD and
CVD orders where exports to U.S. have ceased or parties are
no longer interested.

Background

The Department's statutory authority to revoke outstanding AD or CVD
orders or to terminate suspension agreements is virtually
unqualified. Yet the legislative history indicates that it should
be used only where subsidization or dumping no longer exists. As a
result, the Department's revocation policy has been restrictive.
Scarce resources are consequently wasted on administrative reviews
of cases in which even the parties have become disinterested or
where the product concerned is no longer exported to the U.S.

Pros
-- Saves administrative resources by facilitating revocation of
cases of little interest to anyone.
-- Eliminates international opposition to allegedly
unreasonable continuation of cases.
Cons

-- U.S. industry and trade bar will oppose any perceived
relaxation of presently stringent revocation policy.
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C. Reascors for the proposal

The complexity of the problem of simplifying adjustments
to U.s. and forelgn prices in antidumping proceedings makes
further stuoy necessary. It would also give the Department a
chance to measure the effect of alternative propooals on the
competing interests in the business community.

D. Proposed leglslatlon

The Secretary of Conmerce shall conduct a study to
determlne how the statutory regulatory,.ano administrative
rules and procedures for adjusting U.S. ang foreign market
pPrices in antidumping Proceedings can be 51mp11f1ed in a
manner conSLStent with the purpose of the antldunplng law and
the Agreement on Implementatlon of Article VI of the General
Agreement on Tariffs and Trach

The Secreta;y shall transmit the study, including
conclusions ang recommendations, to the Subcommittee on Trade
of the House Committee on Ways and Means and the Subcommittee
on International Trade of the Senate Committee on Finance, no

later than January 1, 1985,
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Tab L -

Option Facilitate termination of CVD orders where exports to U.S.
have ceased or parties are no longer interested.

Background

The Department's statutory authority to revoke outstanding AD or CVD
orders or to terminate suspension agreements is virtually
unqualified. Yet the legislative history indicates that it should
be used only where subsidization or dumping no longer exists. As a
result, the Department's revocation policy has been restrictive.
Scarce resources are consequently wasted on administrative reviews
of cases in which even the parties have become disinterested or
where the product concerned is no longer exported to the U.S.

To remedy this problem, Commerce could be authorized to classify
certain cases as inactive; and for those cases to waive assessments,
deposits and reviews and to revoke automatically after some period
of time, absent requests for domestic interested parties for
reinstatement.

Pros
-- Saves administrative resources by facilitating revocation of
cases of 1ittle interest to anyone.
-- Eliminates international opposition to allegedly
unreasonable continuation of cases.
Cons

-- U.S. industry and trade bar will oppose any perceived
relaxation of presently stringent revocation policy.
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Tab M

Option Provide for automatic injury review by the ITC at regulér
intervals (for instance, 5 years).

Background

Unlike Commerce, the ITC is not now required to review its
determinations regularly. Particularly where trade patterns shift
rapidly, injury may no longer exist even if dumping and
subsidization continues. Providing for regular ITC injury reviews
(perhaps every 5 years) would ensure that, in accordance with the
overall statutory scheme, relief is provided against injurious
unfair trade practices. .

Pros

-- Terminates some cases through negative ITC injury
determinations, and so focuses scarce government resources
on cases of greatest import (where there are injurious
unfair trade practices)

-- Ensures greater conformity with GATT obligation to
counteract only injurious dumping or subsidization

-- Makes AD and CVD laws more expensive for petitioners and
respondents as well as for the United States Government.
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Tab N

Option Clarify that the CVD law does cover upstream subsidies

Background

Upstream (or indirect) subsidization occurs when the.subsidization
of a component provides a competitive benefit to a finished product
that is exported to the U.S. Upstream susidization has been alleged
in recent cases (e.g., subsidized coal as a subsidy to steel,
price-controllied natural gas as a subsidy to ammonia). However,
Commerce's negative findings on those particular allegations have
resulted in the view that the law should be amended to cover
upstream subsidization. '

This option would clarify that the law does apply where the
following conditions are met: (1) the government program benefits
only a specific industry or group of industries including the
compenent manufacturer, (2) the input is only used by a specific
industry or group of industries including the manufacturer of the.
finished product under investigation, and (3) subsjdization of the
input provides a competitive benefit to the product under
investigation, essentially by comparison to the international price
of the input.

\

Pros

-- Reassures domestic industry that CVD law does cover
appropriate upstream subsidies.

-- Continues to regard as subsidies only benefits provided to a
specific industry or group of industries, and so does not
trigger foreign retaliation against U.S. exports (such as
textiles and petrochemical products) made with generally
available price-controlled natural gas.

on

-- Won't satisfy non-exporting domestic industries, which wish
to have even generally available benefits (i.e., not
provided to a specific industry or group of industries)
considered subsidies.
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Tab O
Option Eliminate minimum values for general expenses and for profit
in the calculation of constructed value when used as the
basis of foreign market value.

Background

Whenever dumping comparison cannot be based on price in the foreign
home market or on prices for export to countries other than the
U.S., the law provides that the Department shall use constructed
value (CV). This is the sum of the cost of materials and
fabrication, general expenses, and profit. The actual cost (or
market value) of material is always used. Likewise, fabrication is
based on actual cost. Currently, however, the law requires an
addition for general expenses of the higher of actual expenses or
10% of materials and fabrication; profit must be based upon the
higher of the actual profit or 8% of materials, fabrication, and
general expenses.

We propose to eliminate these artificial floors and rely upon a
firm's actual home market general expenses and profit figures
whatever their level, provided the producer does not operate at a
loss withinm a progression of levels of home market production and
sales.

Pros

-- Eliminates international objections to U.S. practice of
establishing arbitrary minimum values inconsistent with the
GATT. .

-- Provides leverage to U.S. delegations negotiating with other
countries to secure their conformity with other provisions
of the GATT. ' _

-- Injects economic reality into administration of the statute
by eliminating arbitrary standards that create artificial
dumping margins.

Cons

-- ¥i11 be highly unpopular with U.S. industry, since the
general expenses and profit floors generally create or
exaggerate dumping margins. :

-- Requires more thorough analysis of expense and profit ratios
than is currently necessary in administering CV provision,

since examination could not be discontinued when ratios fall
below the statutory breakpoints.

-- Is unlikely to be enacted by the Congress in the present
political environment. ‘

.
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PROPOSED TECHNICAL AMENDMENTS TO THE : —_—
ANTIDUMPING AND COUNTERVAILING DUTY LAWS ' :

In addition to proposals that are controversial or would entail
major substantive changes in the antidumping (AD) and countervailing
duty (CVD) laws, there are many technical changes that would clarify
ambiguities, correct mistakes, and improve administrability.

1. Permit Waiver of Verification in CVD Investigations: Amend
section 703 to permit waiver of veritication in CVD i1nvestigations.
(Currently waiver is possible only in AD investigations). Often in
countervailing duty cases, the same information occasionally applies
to two or more different investigations. Petitioner and other
interested parties, if allowed, might waive verification of material
verified in previous investigations, or material submitted by a
government which is publicly available, thus saving the Department
time and money. Domestic manufacturers would not be adversely
affected by this provision, because it could only be instituted at
their request.

2. Critical Circumstances in CVD Only Where Export Subsidies
Are More Than De Minimis: Amend section /03(e) to make clear that
an affirmative determination of critical circumstances is warranted
only where the export subsidies are more than de minimis. Under the
GATT Code criticai circumstances can be based only on export
subsidies. As now drafted, a court could hold that Commerce had to
make an affirmative determination whenever the overall subsidy level
(i.e., including domestic subsidies) was more than de minimis.

3. Clarify Period of Retroactivity in Critical Circumstances:
Amend sections 703(e) and /7/33(e) to clarity that where a critical
circumstances determination is affirmative, the retroactive
suspension of liquidation applies to entries made on or after the
date which is 90 days before the date on which that determination is
published in the Federal Register. As presently drafted, the law
could be interpreTed to rerer to the date the Deputy Assistant
Secretary makes the decision. Publication date is more appropriate
than signature date because that is when the public has knowledge of
the action. :

4. Authorize Termination of Self-Initiated Investigations:
Amend sections 704(a) and 734(a) to make explicit Commerce's right
to terminate self-initiated investigations. This would end the need
to resort to the fiction, as was done in the termination of
investigations on certain steel products from Belgium, Brazil,
France, Romania, South Africa and Spain (see 47 F.R. 5754}, that in
se]f-initiated investigations the administering authority is the
petitioner for purposes of section 704(a) and 734(a) and may
therefore withdraw its petitions and terminate the investigations.
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5. Establish Deadline for Submitting Proposed Suspension .
Agreements: Amend sections /04(d) ang /34(d) to provide that
foreign governments or exporters desiring a suspension of inves-
tigation must submit a draft suspension agreement to the Department
no later than 45 days prior to the statutory due date for the final
determination. The statute already provides for a 30-day comment
period. This change would ensure that the Department had adequate
time to analyze proposals. This would prevent the all-too-frequent
occurrence of drafts not being submitted until one or two days
before the start of the comment period.

6. Establish Formal Suspension Agreement Comment Procedures:
Amend sections /04(e) and /34(e)] to provide more tvormal rights to
comment on proposed suspension agreements.

7. Clarify Rights of Interested Parties as to Suspension
Agreements in Self-Initiated Cases: Amend sections /04(e) and
73%(e) to provide more formal rights to comment on proposed
suspension agreements in cases self-initiated by the Department.

8. Permit Renegotiation of Suspension Agreements Where the
Breach of Its terms [s lechnical or Is Minor and énintentionatl:
Amend sections 704(i) and 734(i) to specifically authorize
renegotiation of suspension agreements where the breach is technical
(e.g., a new exporter must be added to restore coverage of at least
85% of exports) or is minor and unintentional. It is difficult to
foresee and memorialize in agreements all of the provisions
necessary to cover every eventuality and to assure that the terms
are stated clearly enough to avoid every future misunderstanding
between or among the parties. In the course of an administrative
review, Import Administration may learn that the foreign government
or company is in some way acting (or failing to act) contrary to our
interpretation of the agreement or that the agreement itself has
ambiguities which render it difficult to interpret or administer.
The foreign party or government may disagree with our interpretation
of the agreement or our characterization of the conduct in
question. Such omissions or lack of clarity in the agreement
warrant revision or amendment of the written agreement in order to
clarify it, rather than termination of it as having been violated.

9. Clarify that When a Suspension is Violated and an
Investigation Resumed, Data from Current Period Should Be Used:
Amend sections 704(1)(1)(B) and 734(3i)(1)(B) to ciarify that when a
suspension agreement i1s violated and an investigation resumed, the
investigation will be based on the most current data in the
possession of the Department. The provision as now drafted could be
interpreted to require use of the original investigation data base.
Since violation and resumed investigation can occur many years after
the suspension, this makes no sense. Further, the statute should be
amended to permit the Department to take up to 90 days to complete
an investigation which was not continued pursuant to sections 704(g)
or 734(g) and-the ITC to make a determination (where appropriate)
not later than 120 days after the resumption of the investigation.
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" 10. Clarify that Customs Conducts Fraud Investigations: ‘Amend
sections 704(7)(2] and /34(1)(Z2) to clarify that when Lommerce

determines that a suspension agreement has been intentionally
violated, it will refer the matter to the U.S. Customs Service,:
which will have the authority to conduct a section 592 fraud
investigation. '

11. Clarify that an Affirmative Final Determination of Critical
Circumstances Is Possible Even Where the Preliminary Determination

Was Negative: Amend sections 705(a)(Z2) and /35(a){2) to eliminate

current confusion and to make explicit that even where the
preliminary determination of critical circumstances was negative,
the final critical circumstance determination can be affirmative.
Where it is, suspension is retroactive to the date 90 days before
the date on which the notice containing the affirmative critical
circumstance determination is published in the Federal Register.

12. Conform Time Periods for Completion of Administrative

Reviews: Amend sections 706, 736, and 751 to eliminate the time

periods in sections 706 and 736. Change the period in section 75]
to make the first annual review due 24 months after the date of the
AD/CVD order, with subsequent reviews due at 12 month intervals. As
presently drafted, the time periods are jnconsistent.

13. Permit Liquidation of Small-Value Entries Without Assessment
of AD or CVD Duties: Amend sections /Ub and /36 to include a

statement such as: "Entries of merchandise subject to potential
countervailing/antidumping duties where the value of that merchan-

dise is $250.00 or less shall be liquidated without regard to such

duties." Customs allows liquidation of small-value entries as
informal entries withoeut extensive paperwork. (The Import
Specialist who knows about AD and CVD rates never sees informal
entries). This is a cost-effective approach to duty collection.
It would be very burdensome for Customs not to allow such informal
entries for merchandise subject to AD/CVD. They would have to
restructure the entire informal entry procedure, which they would be
very reluctant to do. This proposed change also prevents the
withholding of appraisement, for example, on million dollar
shipments because $250 or less of one of the items in the shipment
is subject to AD/CVD duties. (There are not many commercial
small-value entries, so there is unlikely to be a significant loss
of revenue).
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14, Change the title of section 734(b) to "Agreements To
Eliminate Completely Sales at Less Than Foreign Market Value...."
This brings the title into conformity with the terms of section
734(b)(2).

15. Change Scope of Early Determinations to Cover Merchandise
Entered and Sold to the First Unrelated Purchaser vuring Perjod:
Amend section 736(c)(1) to cover only entries which were entered and
sold to unreTated purchasers during the period between an
affirmative preliminary determination by Commerce and an affirmative
injury determination by the ITC. Exporter's Sales Price cannot be
calculated unless there is a sale to an unrelated purchaser. There
can be situations where merchandise is entered duiring this period
but is not sold to an unrelated purchaser until Tong thereafter.
Without this proposed change, section 736(c) canmot cover such
situations.

16. Expand Scope of Sections 738 and 740 to Include CVD as well
as AD: Amend sections 738 ("Conditional Payment of Antidumping
Duty™) and 740 ("Antidumping Duty Treated as Regular Duty for
Drawback Purposes") to cover CVD proceedings as well as AD
proceedings. Coverage is limited to AD only becawse of historical
accident.

17. Delete Section 739: Section 739 ("Duties of Customs
Officers™) 7s an anachronism.  Since Customs now acts solely in
response to Commerce instructions in assessing AD and CVD duties,
the provision is unnecessary.

18. Clarify that Review of CVD Suspension Agreement is of the
Level of Actual Subsidization and in AD suspensiom Agreement 1S
Comparison with Foreign Market Value: Amend sections 751(a)(1)(C)
to clarify that in administrative reviews of CTVD suspension
agreements the review concerns the level of subsidization from
subsidies determined to exist by Commerce. As drafted, the law can
be interpreted to refer to the Tevel of all potential subsidies.
The change can be accomplished by changing "any net subsidy" to "the
net subsidy" in that subsection. Amend section 751(a)(1)(C) by
changing the phrase "fair value" to “"foreign market value" and
delete the phrase "involved in the agreement".

19. Clarify that Wholesalers of Imported Merchandise Do Not Have
Standing as Petitioners: Amend sections 7/1(9J(CJ-{E) to make 1%
clear that only parties involved in producing like merchandise in
the U.S. have standing as petitioners. This could be done by adding
"manufactured in the United States" in each of these subparagraphs,
or by inserting "manufactured in the United States" after the words
"a product" in section 771(10). Wholesalers of imported merchandise
have sought standing, claiming the current provision is ambiguous.
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20, Conform Definitions of Related Parties: Amend sections
771(13) (BT, (C),TUJ and 773(eJ(3] to conform currently disparate
definitions for related parties. Import Administration staff
suggests that in all cases the level be set at 15%. Currently the
range is from "any interest" to 20%. There is no logical reason for
the differing levels. .

21. Change References to "Wholesale Quantities" to Be
“Commercial Quantities': Amend sections //1(14)J(BJ, 771(17),
/73(a)(T)(A), and 7737a)(4)(A) to replace references to "usual
wholesale quantities” with "usual commercial quantities." The
reference to wholesale can be erroneously interpreted to refer to
a level or class of sale rather than to the size.

22. Permit Examination of Sellers' Pricing Structure in Purchase
Price Transactions: Amend section //2(b) to replace
“...purchased...from the manufacturer or producer...” to
"...purchased...from the manufacturer, producer, or seller...."

This change codifies Commerce practice in AD proceedings, under
which the prices from sellers or trading companies to unrelated U.S.
purchasers are used as the basis of purchase price in certain
instances. One example is where the seller or trading company buys
a fungible product from a manufacturer who is unaware of ultimate

- destination. The seller then charges different prices to purchasers
in different markets. Another example is evidence suggesting the
seller and manufacturer collusively set a false price in the
transaction between them. However, the Committee reports should
also clarify 'the language in the TAA Senate Finance Committee Report
-at 94 and the Ways and Means Committee Report at 75 under the
definition of U.S. Price. The phrase " under terms of sale
fixed" should be deleted; the phrase "on or before the date of
importation" should be changed to "on or before the date of the
manufacturer's sale" and the word "will" in the phrase “... will be
used as purchase price” should be changed to "may". This change
recognizes current practice and more clearly expresses the
legislative intent.

23. Conform Sections 772(d)(1)(B) and (C): These provisions
concern upward adjustments To purchase price in AD proceedings
(i.e.; additions to restore comparability to the home market price
against which it is being compared). Subsection (B) concerns import
duties imposed on inputs by that country which were rebated on items
subsequently exported (but are included in the price of goods sold
in that country's home market). Subsection (C) deals with taxes
imposed by that country which are rebated upon exports. Subsection
(C) contains the explicit qualification that this addition is to be
made "only to the extent that such taxes are added to or included in
the price of such or similar merchandise when sold in the country of
exportation...." There is no such explicit qualification in (B).
There should be. Since the adjustment is meant to restore
comparability, it should apply only to the extent the import duties
are added to -or included in the price of goods when sold in the
foreign home market.

Approved For Release 2008/08/20 : CIA-RDP85-01156R000100090001-7



o Approved For Release 2008/08/20 : CIA-RDP85-01156R000100090001-7
-6-

" 24, Where United States Price Is Based on Exporter's Sales Price
(ESP), Change Date of Home Market (HM)] Comparison to Date of Sale to.
the First Unrelated Purchaser: Amend sect1on /7/3(a)(1) to change
the date of HM comparison in ESP cases from "at the time of
exportation" to "at the time of sale to the first unrelated party
During the course of an investigation, the case analyst must decide
for which period to request HM information. This often comes down
to a guessing game as to how far back to go to obtain HM information
to cover comparisons based on the earliest date of exportation for
any sales transactions made during the period under investigation.
Also, a manufacturer may have had some merchandise in stock for many
years, requiring Commerce to obtain HM information that is many
years old and that has no bearing on the current marketing
situation. By basing comparisons on date of sale, the case analyst
can limit the request for information to the period under
investigation. The only problem with this change is that, since the
product which had been warehoused in the U.S. may have evolved
before its sale to an unrelated party, there may be no readily
comparable model being sold contemporaneously in the foreign
market. In these cases, comparisons would have to be based on the
most similar models then being sold (properly adjusted for
differences in physical characteristics). Adoption of this change
also will require amendment of Commerce's regulation on currency
conversion. (In drafting, care must be taken to ensure that this
change will not create dumping margins solely because of inflation).

25. Clarify Provisions on Third Country Resellers: Amend
section 7737aJ to codify current Commerceé practice that where (1) a
reseller purchases from a manufacturer who is unaware of where the
reseller intends to export the merchandise, (2) the merchandise
enters the commerce of a third country (i.e., is not merely
transshipped) but is not substantially transformed (e.g., is
warehoused), and (3) is subsequently exported to the U.S. -- HM
price can be based on price in the third country rather than in the
country of origin. This change is based on article 2.3 of the GATT
AD Code. It is meant to reflect the realities of which market
really is the "home market" under these circumstances.

26. Clarify Criteria for Determining Viability of Home Market:
Amend section 773(a){1){(B) to replace-"...s0 small vn relTation to
the quantity sold for exportation to countries other than the
United States as to form an inadequate basis for comparison..." with

.so small in relation to the quantity sold in the home market and
for exportation to all countries including the United States as to
form an inadequate basis for comparison...."” Without relationship
to U.S. sales, Commerce can be faced with (and has been) instances
where both home market and non-U.S. export markets are tiny, yet the
viability test on its face is satisfied. This makes no sense.
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27. Clarify that the Viability Test Ap
on Sales “EXxport to Thir ountries: A 1B
to explicitly extend the viability test (discussed in the previous
paragraph) to situations where a third country market is not
sufficiently large to serve as an adequate basis for comparison.
The same reasons for disregarding a home market with insufficient
sales apply with equal force to non-U.S. export markets.

lies to Comparisons Based

28. Change the Viability Test from Quantity to Sales: Amend
section 773Ta)J{T)(BJ (the portion quoted in paragraph 28 above) to
reptace "quantity sold" by "sales." There are sijtuations where
viability is better determined by comparison of the value or number
of sales in the two referent markets, rather than by aggregate
quantity. This change would enable use of any of the three bases as
appropriate.

29, Alter Method of Adjusting for Circumstances of Sale: Amend
section 773TaJ(4)(B) to allow appropriate selling expenses to be
deducted from both United States Price and Foreign Market Value,
"rather than deducting the difference from (or adding it to) Foreign
Market Value, as the statute now requires. This change would
simplify calculations. (This change is unrelated to possible
substantive changes in the nature of allowable circumstance of sale
adjustments. Such changes will be the subject of a Commerce study).

30. Clarify Use of Weighted Average Cost of A1l of a Producer's
‘Facilities Capable of Producing the Product Under Investigation '
Where Constructed Value Is Used as the Basis of Foreign Market
Yalue: Amend section 773(e]J{T]J{A) to codify current Commerce
practice of using the weighted average cost of all of a producer's
facilities producing the product under investigation for purposes of
calculating the constructed value in AD proceedings. 1In several
major dumping cases, most notably carbon steel from Europe in 1980,
several producers claimed that certain of their plants were used to
produce steel for the U.S. market and others were used exclusively
to produce steel for the home market. The plants were of
substantially different ages and used different production methods,
although the end products were identical. This led to substantially
different production costs for the various plants and resulted in
production cost manipulations and requests for substantial
adjustments by the respondents. It was therefore determined that
the costs of all plants producing the item would be averaged and
"those costs would be used. This concept could be implemented by
adding the words "...however, where more than one facility is used
in the country of exportation to produce the merchandise or
essentially identical merchandise, the weighted average cost shall
be used" at the end of section 773(e)(1)(A).

31. Amend Constructed Value Provision to Replace "Imported" with
"Subject”™to the Investigation : Amend section /7/3(eJ{1J to replace
the word "i1mported” 1n line 2 with the words "subject to the
investigation." This change would complement using the concept of
weighted average cost of all facilities in an antidumping case. It
would preclude arguments that we could only consider the costs of
ptants producing merchandise destined for the U.S.
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- 32, Modify Constructed Value Provision to-Refer to General.
Expenses and Profit of a Specific Producer: Amend section
/7/3(e)(1)(B) so as to provide that general expenses and profit shall
be based on the actual experience of the producer for whom a
constructed value is being.calculated. Section 773(e)(1)}(B)
currently prov1des that general expenses and profit shall be based
upon sales "made by producers in the country of exportation."
Interpreted literally, this language requires that Commerce
calculate general expenses and profit upon the basis of a national
average. In practice, neither Commerce nor Treasury has used a
national average. In the Trade Act of 1974, Congress amended the
definition of "such or similar" so that Treasury could no longer
calculate dumping margins for Company X upon the basis of sales by
Company Y. The purpose of this change was to allow the practices of
each producer to stand on their own. Since constructed value is a
surrogate for actual sales, this rationale also should apply to
constructed value and the calculation of general expenses and
profit. This amendment would conform the statute to current
practice.

33. Clarify That New Issues Can Be Raised in an Administrative
Review of a CVD Order: Amend section 775 to replace "investigation"
with "proceeding.” This would give explicit authority to comsider
new subsidy allegations in administrative reviews of CVD Orders.

34, Use Term "Best Information Available" Consistently: Amend
text of section 776(b) to replace "best information otherwise
available”™ with "best information available," the term consistently
used elsewhere in the statute, and p1ace this provision under a
‘separate section.

35. Clarify That Ex Parte Memos Apply to Administrative
Reviews:  Amend section 777(a)(3), replacing "investigation" with
"proceeding" to clarify that the ex parte memo requirement applies
to administrative reviews of orders as well as to investigations.

36. Change "Confidential" to "Proprietary Business
Information": Amend section 777 to replace "contidential," wherever
it appears, with "proprietary business information." This will
clarify that the reference always is to sensitive company commercial
and financial data rather than nat1ona] security information at the
"confidential" level.

37. Permit Release of Proprietary Business Information to
Customs: Amend section ///(b)(T) to enablTe CTommerce to release
proprietary business information to Customs when it is conducting
Customs fraud investigations relating to AD or CVD proceedings. The
law now permits access only by Commerce or ITC staff involved in the
proceeding. This change is needed so that Commerce can enforce
compliance with its requests for accurate information through the
threat of civil or criminal fraud actions.
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38. Apply Interest Provisions to A1l AD and CVD Findings or
Orders: “Amend section //8(a) to codify Commerce practice and make
the interest provisions of the statute applicable to all orders and"
findings. Section 778(a) presently provides for interest on
overpayments or underpayments of estimated duties deposited on
merchandise entered or withdrawn for consumption on or after an ITC
final affirmative determination under sections 705(b) (for CVD) or
735(b) (for AD). As a result, ITA has no explicit authority to pay
or charge interest for surpluses or shortages in deposits collected
on entries under "old law" CVD orders, old law AD findings, or no
injury CVD orders under new section 303 because none of those
actions involved ITC decisions under sections 705 or 735.

39. Conform Interest Provisions to IRS Practice: Amend section
778(b) to provide that when interest 1s assessable or refundable, 1t
will be calculated on the basis of the IRS rates in effect during
the period covered. If the rate changes during the period, the
variation will be taken into account in the calculation. This
conforms to IRS practice. As currently drafted, the rate of
interest in effect when the amount of AD or CVD is finally deter-
mined controls all covered entries (some of which entered up to two
years prior to that determination.

40. Clarify Use of "Investigation" and "Proceeding”": The terms
"investigation and "proceeding  have distinct technical meanings in
AD and CYD cases. The former refers to the time from the filing of
a petition until the issuance of an order or a negative deter-
mination ending the case. The latter applies to a longer period;
where an order is issued, it covers the entirety of the case from
petition filing to ultimate revocation of the order. Despite these
distinct meanings, the terms are used loosely in the statute. A1l
references to either term should be checked and, where appropriate,
changed.

41. Screen the statute for phrase "such or similar merchandise”,
"like merchandise ', "class or kind', "the merchandise", "jdentical
or substantially identical merchandise”, "such", and "similar".
Several different terms are used in the Taw to define merchandise
subject to investigation and calculations. At times the antecedents
for phrases such as "the merchandise" are unclear. The only
distinction that needs to be maintained is that between the class or
kind of merchandise as the universe of goods subject to a
proceeding, and such or similar merchandise as the basis for
determining foreign market value. Other phrases should be
eliminated, and when "the merchandise" is used the antecedent should
be clear. We note that the phrase "like product" is used in both
the GATT AD and CVD codes. If the phrase is deleted from the Tariff
Act there should be a conforming definition.
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- 42, Add language.to 7031(a)(1) to avoid countervailing subsidies
between countries at are not members o e same customs uniom.
The language would restrict countervailable subsidies to those
within such country. The purpose is to avoid countervailing aid
provided by one country to. another's industry. This sort of aid
exists generally only as foreign assistance, such as that provided
by AID or, through multilateral channels, the IMF or World Bank.
The change would make clear that the law does not apply to foreign
aid.

43. Amend Sections 704 and 734 to Require that Suspension of
Liquidation Continue for 30 Days Following the Publication of an
Agreement Suspending An Investigation. This provision protects the
interests of domestic parties by extending the suspension of
liquidation up to and through the period during which judicial
review may be sought. If a preliminary determination and suspemrsion
agreement were published concurrently, it would be necessary to
issue a suspension of liquidation.

44, Modify Section 772(e)(2) to Allow the Determination of
Expenses Incurred in Selling the Merchandise in the U.S. Whether the

Expenses are Incurred In or Qutside the U.S. As the statute

presently reads, the only selling expenses deducted from U.S. price
are those incurred in the U.S. This allows a foreign manufacturer
to absorb indirect selling expenses for its U.S. subsidiary which

results in a higher U.S. price.

45. Modify Sections 706 and 736 to Eliminate Gap in Coverage:
Amend sections /0/ and 737 to say "....for consumption before

‘publication of a countervailing duty order (antidumping duty order)

under section 706 (section 736)." This will eliminate the gap
period in sections 707 and 737 between the affirmative final
determination of the Commission and our publication of an
antidumping duty order or countervailing duty order.

6588d
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