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COMPTROLLER GEMEIAL OF THE UNITED DTATUS
. WADMINGTON, O,C. 10b40 . ' '.

$-168096 | February 9, 1970

Denr Mr. Socrctarys

In considering H.R. 14794, the fiscal year 1970 opproprintion
i1l for the Dopartment of Transportation and reloted ageoncics, the
House Committee on Approprintions requested that 4t be provided with

" $ha ndviee of the Comptroller General on the lepallty of the '"porking

cqualization” plon contemplated by the Department of Tronsportrtion
ineident to the physical consolidation of its heoedquaxters activities

1n two Southwest Washington, D.C., buildings: the Federal OfTice
Duilding 100 (FAA Duilding) ond the Nnssif Building now being complceted.

. H. Rept. No, 91-6h2, November 13, 1569, p. 9. Your letter of ilovem=

ber 26, 1969, invites our attention to the request of the Committee nnd
to the nced of the Department for an early regolution of the queastion
of the legality of the plan.

You are advised that the "parking equalization plen, whereby the
Department secks to make porking privileges avallable to 1%s5 cmployees
at the sonme cost whether they be located in Foderal O0ffice Building
104, a Covernmenteovmed building, or in the Nassif Building, a privately
ovmad building located within two blocks of FOB 104, 15 in our opinion
legally objectionable in %hat 41t does violence %o the scheme of prop-
erty ond financial control reflected in 40 U.8.C. 303b.

Briefly stated, the problem which the Department seeks to resolve
by the "parking cqualization" plen stems from the fack that the parking
focilities in the Nassif Building are, by a lease of the building ownecr,
controlled and operated by a commorciol automobile parking firm, Porking
Manngemend, Inc. (1), which apparently conbemplates charging $35 .2
month for the parking of on individual cor, whercas the current coployce
parking fee at FOB 1OA, operated by Government Services, Inc., under an
aprecment with the Goneral Services Administrotien, is $59.25 a mouth.

70 ovold such o disparity in porking costs between employeces working
in FOB 10A ond those in the Nossif Building, ond eny adverse cficct
upon the operations of the Department from the lowering of morale due
%o the apparent incquity of the situntion or the hiph cost of Nassif
Puilding porking, the Department has been negotiating with PMI for the
firm's operabion of FOB 1O0A pariking facilities together with those ab
the Nassif Building “es a single focility" et a uniform roto poycble
by the Department's employees to FMI3 423,25 per moath for the first
year with annual increases of ono dollar & month for the next L yenrs,
. . * RN ' . : N : wimer!® .
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Mider the contemplnted nrernpeoment, which the Dopartnent wounld enbar
fnto Ly virtue of a aelegation of monngement nuthority fvon the Gennreal
Services Admindstration, PMI 45 to Ls0ue 775 prrking contrnnln for FOD
10\ end 1800 parking contraets for the aanif Building to cmploynes
apecificd by tho Department. Thisz in cssence 18 tho "porking cqualis
zation" plan. ' _

Tn an opinion dated November 24, 1669, furnished with your letter
of November 26, 1969, tha General Counsel of %he Department stateds

"o law or regwlation of which we ore awnre requires that ’
parking arrengements be made separately Lor each bullding - ’
‘or limits the Scerctary's discrction Lo mannge parldag

foecilitles in scpavate bulldings on o common bagias. I

micht be argued that the legality of the plan is ques-

tionable in that 1t would result in o private conbractor

receiving funds for space ubilized in a Governmcnt-owned -

building far in cxcecs of any gorvice rendered by the

conkractor. This argument would have validity, however,

only if {these DOT erployees- who will happen to0 be asasimed

40 work 4in FOB 10A are vicwed as & class somchow separate

and opart from their colleogues who happen to be assigned

Jbo work in the Nossif Building, end if one ignores the

fact that the service rendexed by the contractor relates .
- %o both FOB 10A and the Nassif Bullding.”

Although wo agree with the General Counsel that Department employeces
assigned Lo work fn FOB 10A should nob be viewed as a cless apart from
those assigned o work in ‘the Nassif DBuilding, and that there should not
be igneored tho fact that the servlee Lo be rendercd by the contractor

. would relote 46 both FOB 10A end the Massif Building, we are of the view
thet the "single facility" concept sought to be pdvanced, which combines.
Federal porking facilitles Locether with privete foacilitics on the basias

. of o commion operstor, is scriously guestionnble in that it irnores the
Tnet that the principsl ingredient of a parking faoeility 1s cpace, en
clement of tho property involved, not the services of on operator or on’
attendant. This 1s so whether the parking accormodations are public o2
private. _Since the fees to be collccted go_ beyond a realistic charze V//

- = s

. Tor the manafcment scrvicds €0 be porfoviied and meéessarily involve

“revenues Trom the uéé'df_propéfﬁf;”the”fq@ﬁiﬁﬁthEgderal property is
_fuvolved cannot be dgnored, T T T - |

We view the contemplatoed agreement with PMI, while couched in terms
of managemend servicos, o8 nocossarily ccaferving en fanterest in Fedoral
..» .’ N Lo X : . .
. B AR | . . o ‘ ‘ . ....
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propavty, a lenschold intarest from which revenuas are derived, in b//

conbiavenbion of 10 U.5.G. 303b, which stipulaten that the lepsing of

Uaited Shabes properiics shall be for a moncy conalderabion only nnd

A L R A

moneys no derived shall bd coveréd into the Tressury as miscellmmeous

e

Tecointds o may also odd that in"tho absence of statutory suthority

)

.
et

~y

~Efiave for wo conerally would view as unaubhorized the use of Federal

properby to help finance the procurcment of private sorvices. Sce 31
U.5.C, hGH‘and L87.

Your letier also refers %o onother question raised in the Committeo's

consideration of the leasing of the Nassif Building on vhich you requect
our views. Whether in that situstion, involving a twenty-ycor leasc of
nine flooxrs plus storoge space of a ton-sbory office bLuilding locoted in
a hirhly congested urban areca and used as a deparémental heasdquariers
building, eppropriated Lunds may e uced to provide space for cmployce
parking, in the bagscment or sb-basoments of the building. An opinion

on this question has also been informally roquested by the Generxal Serve
jcos Administration whose leasing function 1s involved. It may be noted
that vhile the porking facilities in the Massif Building have been leased
to a private f£imm, also for a torm of twenby years, the question of au-
{hority to procure space for employce parking is not considercd modt as .
we underatand_thexrd 1d the Possibility of subléasing space for that =™~
PUrpoOsC. : ~ '

The Federal Property end Administrative Services Act of 1949, as
caended, aubhorizes the General Services Administrator o enter into

loase ogrecncnts for periods not in excess of Lweaty years lon such terms_
.. a5 he deems to be in the interest of the Ucitaed States ond necessary fox

“$he ncconmodabion of Federal agencies in buildings ond improvements ¥ ¥ R
and 4o assifn ond reassign space therein So Federal ageacies." L0 U.5.C,

* Thoo(n)(h). In the excrcise of the lcasing and space assigonent functions

ho Administrator ie governed by such policles and direcctives as may be
prescribed by the President. %g_ylg,g,“§§6(al. To %the exteut that the
appropristions of the General Services Administration are inadequate

nercior, "thc~é§mipi§prator“of,gencralTServices may require each Federal *

. _agency %o which leased space has been assigned to poay prowptly by check

4o the Adninistrator of General Soerviccs out of its available appropria-’
tions ¥ #* #," L0 U.8.C, 304{c), act of August 27, 1935, 49 Stat. 0836, ’

“as amonded, See, also, Bureau of the Budpet Circular A-1L, scc. 13.5(1)
on raimbursement of Generol Services Adminlstration by “enant agencics,

' T eonncction with the question of the availability of sppropriated
funds 1o provide Lonacd facilities for employee poevking, reference has
repostedly beon made to o docision of this Office, 43 Comp. Gen. 131,
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Crendered Aupmat 5, 1963, to the Secretory of the Trenrury. Thrt decie
slon connidered the auanbion ol whebhar the Commnndant of the Conat

Cuard, wider hin author{ty teo eaulp, opornte, maintain, supply, nnd

repair Conat Gunrd distrieta nnd shore establiatments (A 1.3.C, 93(5)),
mry lerse a plob of land nddncont to the Conal Gunrd Drae nfh Mobile,
Alnbnamn, and cxpend oppropriated Tunda to prepnre the lond for use nn

an onployce parking lot. In Justification for the proponed use of
opproprinted funds it woa explained that the Boae wnz located in o

brdly dcteriornsted former commercinl orea without adequnte public tranne
vorintion nnd having virtunlly noe parking spnce on or off neorby ntreets. |
The totnl personnel involved was L8L, only a port of which was prormanently
nssimed to the Bnge, ond the nunber of wvehilcles to be occowmodated ench
day ranged Trom 85 to 100 which had to be porked in o wide arca saround
.the Dnse., We held in that ense the record did not estnblish the pro-

. posed porking lot wos essential to the operation or mrintennance of the
Base co ns to warrant the use of appropriated funds Lor a purpose that
ordinarily was considercd the responsibility of the fnudividual, the
poarking of his private vehicle, '

We consider the decision of 1963 to have little relevonce to the
present situntion. Tactually, the carlier cose turned primorily on the
record presented. There 4s Little if any similarity betwecen the two
cases except that they involve the growing wrban problem of motor vehicls
parking. Lepgolly there was not considered in that case the lensing
authority of the General Services Adminisbration under the Federal Prope
erty ond Administrative Services Act. :

The position is advanced in & memorandum dated June 21, 1658, of
the then General Counsel of the Department of Transportation and. con=-
’ v ewrred in by the present Genernl Counscl, a copy of wnich was forvwarded
' +. with your letbter, that in delermining the spoce requirecncuts of an agency,
and whether employee parking facilities are to be provided, the policies
for the assigment of office bLulldings and space proscribed in Executive
. Order 11035, July 9, 1952, issued pursuvant o the Federol Property and
Administrative Services Act, are controlling. The memoraendum stated In

paxde

"The policics and dircctives governing the exercise of
4he Administrator’s authority wvere prescribved by the
v President in Executive Order Ko. 11035 (27 F.R. 6519).

The Exccubive Order requires, asmong other things, that

tha Administrotor bo guided, so a primaxy considerotion,
_ * by the need for the efficlent porformance of tho agoncles'
, .+ wissions and progroms 'with due regard fov Lhoe o o

. . : .8 . ’
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