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ARCHIPELAGOS (continued)

vir., LIM3O SiRRA (Portugal) hoped that the Conference would solve the prcblem

of archipelagos in a satisfactory manner and thnat the new convention would guarantee
the rigats of countries to benefit from the economic resources of the sea which were
their natural heritage.

Since the 1958 Geneva Conference on the Law of the Sea, efforts had been made to
provide a suitable legal régime for archipelagos, In a preperatory document prepared
for thet Conference, outlying archipelagos were defined as "groups of islands situated
out in the ocean at sucn a distance from the coasts of firm land as to be considered
as an independent whole rataner than forming part of or the outer coastline of the
mainland”., The document concluded that "the only natural and practical éd;ution was
to treat such outlying arcaipelagos as a whole for the delimitation of territorial
waters by drawing straignt baselines from the outermost points of the archipelago -
that is from the outeruost points of the constituent islands, islets and rocks".
lﬂhited Nations Conference on the Law of the Sea, Official Records, volume I,
Preparatory Documeats: preparatory document No. 15, pp. 290 and 302 (A/CONF.13/1817

That Conference had not resolved the problem of archipelagos but the Couventions
on the Territorial Sea and the Contiguous Zone contained provisions enabling States
to use the method of drawing straight baselines where there was a fringe of islands
along its coest.

The unique charecter of archipelapgos justified the use of the method of drawing
one straight baseline connecting the outermost points of the outermost islands of an
arcnipelago on the lines of the provisions of article b of the Convention on tae
Territorial Sea and Contiguous Zone. “aters thus enclosed should be regarded as
internal waters, and the same baselines would be used for measuring the breadth of the
territoria}_sea and other zones of national jurisdiction.

Proﬁﬁs;ls concerning archipelagos submitted to the Sea-Bed Committee had been
limited to the specific case of archipelagic States. However, the arguments in
favour of the establishment of a special régime for archipelagic States were also velid
for archipelagos. forming psrt of the territory of a comstel State, particularly with
regard to the security and econouic interests of such States. Application of a different

régime to the latter would mean that the archipelagic part of the territory of mixed
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States would be regarded as second class btervitory. Kis delegation regarded the
draft articles concerning archipelagic States and archipelagos forming part of the
territory of a coastal State in uocument A/CONF.SQ/L;M as more complete and balanced,
Indeed, the entire document was an excellent WOrking paper, '

The provisions concerning revaluation and more equitable distribution qf the
resources of the sea under the revised law of the sea being prepared by the ﬁrésent
Conference should not inmpede navigation. The right of States to'adobf a special.régime
for the delimitation of asrchipelagic waters should be recognized but his»déiegation

would not favour any alteration to the existing régime of navigation.

U KYAW MIN (Burma) said that archipelagic States, though_féw in number, had
special needs and interests which in the past h&Q‘been ignored by the major maritime
powers. Those requifementé could not be adequétely metjby general rules applicable
'to other States, whetherw{hsular or continental, As long as its islands and peoples
were separated by waters that were subject to the régime of the high seas, the
-archipelagic State could not safeguard the integrity of its-territory,’the political,
social end cultural unity of its people, the cohesion of its economy, and the needs of

its national security. - Concerned as it was with the strengthening of its own

-~ territorial integrity and national unity, Burme fully supported the archipelagic State

- concept under which the interjacent waters enclosed Within'straight baselines connecting
the: outermost points of the outermost islands and drying reefs off an archipelago would
be designated as archipelagic waters and that, together with their sea-bed and
superjacent air space, they would be subject to the sovereiznty of the archipelagic
State. That support was accorded on the explicit understanding that the concept’of the
archipelagic State would be applicable only to mid-ocean archipelagds constituting a
State. . His delegation strongly opposed any extension of that concept to oceanic
archipelagos or other groups or chain of islands belonging to a continental State.

The considerations which justified a special régime for archipelagic States could not

be invoked with respect to islands which did not constitute a State"and which:deSessed
none of the attributes of a State. In some cases, such islands had an inferior
constitutional status under the laws of the parent State. International lav should not
therefore put them on the same level as archipelagic States. There was no reason why

islands of tnat category should be excluded frou the general régime of islands. In that

/--o
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connexion, his delegation welcomed tne improved definition of an archipelagic State
siven in article 5 of document A/CONF.62/L.k,

The existing régimg relating to deeply indented coastlines and waters enclosed
by a fringe of islands along the coast hag long been established in law and usage,
That régime should not be affected by new provisions regarding archipelagic States,
which had a direct bearing on territorial sea baselines and the status of waters
landward of those baselines. The status of arcaipelagic waters was different from that
of internsl waters. At the previous meeting, tue sponsors of the draft articles in
document A/CONF,62/C.:/L.49 nad indicated that a stipulation on the maximum permissible
length of straight baselines would be included in the final provisions regarding
arciaipelagic States. In such circumstances, his delegation considered it imperative
tuat a disclaimer clause on the lines of article 8 of dGocument A/COWF.62/L.t should be

incorporated into those draft articles.

Mr. BARABOLYA (Union of Soviet Socialist Republics) said that the question of

the legal ré€gime of the waters of archipelagic States, States constituted wholly by
one or more arcanipelagos, was an entirely nev problem in international law, There were
no special noras in contemporary international law to provide the basis forrconsideration
of that question. All the Committee had before it was proposals from archipelagié and
some other States. The question was, however, related to other important questions being
considered by the Conference, such as the breadth of the territorial sea and the régime
of international streits and economic zones,

The basic principles of contenporary internstional law provided for the equality
of States and mutual respect for the rizhts of all peoples in the uses of the sea. Yet
thne concept of a special régime for archipelagic waters meant that there would be
different provisions for large areas of ocean between the islands of archipelagic
States, wnich wished to extend their sovereignty over areas of the high seas mueh
larger than their own land area. Indonesia and the Philippines, for ekample, claimed
sovereignty over an area of the seas almost twice as larze as that af their land
territory. If the 200-mile economic zone, with the sovereign rights over the living
and mineral resources that it implied, was to be added to the archipelagic waters,

archipelagic States would have rights over vast areas of the high seas.

[eo.
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His delegdtion nmaintained that the question of the régime of archipelagic waters
snould be considered together with other related questions, ' International rules should
be arafted to take account of the interests of archipelagic Stateg, which ghould,
however, state clearly and unequivocally that they, in turn; were prépared to take
aééount of the interests of other States. The régime of the waters of archipelagic
States should be established in conjunction with a settlement providing for free transit
Passage along the shortest routes through archipelagic straits and waters tradltlonally
used for international navigation.

In counnexion with the quéstion of straight baselines, the length of baselines
used to delimit tne so-called archipelagic waters and the territorial waters should be
llm;ted and clearly defined in the convention., A 48-mile limit had been proposed, but
':any other reasonable limit could also be considered. It was quite clesy that individual
islands belonging to archipelagic States should have their own territorial waters and
could not be linked to the'afchipelago by strai*ht baselines. Archipelagic States
would, in any case, be in an advantdgeous p051t10n in comparison with otheér States in
respect of llVlng and mineral resources of the sea ag they would have rights in.a
c0n31derably larger part of the seas,

The proposals made by the ¢rcn1pelaglc States would be acceptable to his delegation
only if they agreed to free transit for all salps throuzh archipelagic straits and
waters used for international navigaetion, and if they recognized the right of unimpeded
- overflight. Such provisions would not interfere with the right of archipelagic States
to use their own archibelagic waters or with their rights over the resources of those'
waters, He agreed witﬁ the‘representative of Bulgarias that articles 4 and 5 of
document A/CONF.62/C.2/L.49 were unacceptable as they provided only for the principle
of innocent'paSSage of ships through archipelagic waters and also because . they provided
for the possi%ility of restriction of bassage. BSuch proposals, which did notr-strive
towards cdmﬁromise, were unrealistic. He would be in a position to support the propbsals
of the archipelagic Dtates if they accepted the 12-mile limit for territorial waters,.
and free trans1t w1thout exception, for ships through archipelagic waters of

7arch1peldg1c States and tmrouuh all other international straits.

e
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His statement referred only to those very few archipelagic States, which were
constituted by a group of islands and the ocean space between them and which had
geographical, and traditionsal political, economic and administrative unity. He stressed
that he was not dealing with the question of archipelegos off the coast of mainland
States which formed part of their territory. He would oppose any proposal for any
régime for such archipelagos or islands that was different from that applied to the
mainland State. Any attempts by individual mainland States to draft provisions for a
special régime for such archipelagos were completely unjustified. Such attempts could
lead to arbitrary action in many parts of the ocean, interference with navigation and
extension of rights over large areas of the high seas, which would hardly promote progress
and the strengthening of peace and understanding between peoples.

Mr. VALENCIA RODRIGUEZ (Ecuador) outlined the historical background to the
concept of archipelagic States., The Institute of International Law had considered the
matter in 192k and 1928 and had formulated the unitary concept. Some proposals
concerning archipelagic States had also been submitted to The Hague Conference for the

Codification of International Law. The subjJect had not been considered at the

1958 Geneva Conference but there had been an awareness of the special needs of
archipelagic States. At that time most archipelagos in the Pacific and Indian oceans
hed been colonial possessions which were being ekploited by the EBuropean Powers. Those
Powers had no interest in establishing a special régime for archipelagic waters since
limiting the rights of colonized people made it easier to dominaete them and exploit
their natural resources.

As a result of the progress made in the decolonization process many States,
ineluding Ecuador, were asserting their just claims for the first time with the full
support of developing countries. The Convention should contain a 5pec1al chapter
defining the terms ' ‘archipelagic State’ and ' ‘archipelago™; it should also establish the
right of erchipelagic Stetes to their own territorial ses and determine the method to
be used for drawing the baselines for the territorial sea and other zones of Jurisdiction.
His delegation supported the view expressed by many delegations, and in partlcular by the
representative of India, that no distinetion should be made between archipelagic States
and archipelagos forming part of the territory of continental States. It also endorsed
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the definition of “archipelago’ and the provisions concerning archipelagos forming part
of a coastal State contained in Gocument A/CONF.62/L.k. |

As defined in its Constitution the Republic of Tcuador consisted of the continental
terrltory and the Columbus or Galdpagos archlpelago. Since its independence, Ecuador
had exercised sovereignty over that group of islands: they were part of a single
geographical , economi.c and political entity and had aslways been regarded as such.
Thérefore, the Columbus or Galapagos srchipelago satisfied all the conditions implicit
in the most rigorous definition of an archipelago forming part of a coastal State. In
that connexion, he shared the views expressed by the representative of France at the
previous meeting qoncerninglﬁhe indivisibility of sovereignty.

The Galepagos Islands had been designeted a national park in the interest of
preservmng species and 1n order to facilitate scientific research for the benefit of
mankind. The Government ‘of Ecuador had enacted legislation establishing a territorial
sea of 200 miles, measured from the outermost point of the outermost island and the
‘lowest water mark, around the Columbus archipelago. The waters enclosed by those
baselinés were internal waters and subject to the relevant legal régime. As in the case
of the continental territorial sea, the interests of the international community were
.duly protected with regard to freedom of navigation and overflight, the laying of cables
and submarine pipellnes, subject only to the limitatiouns imposed by Ecuador's exercise
of its sovereign rights in its terrltorial sea. The arguments in favour of the extension
of the sovereignty of the coastal State over its adjacent sea were equally valid in the
case of archipelagos particularly w1th regard to aecurity requirements.

Ecuador was not prepared to cede, in any c1rcumstances, any part of its sea
terrltory which consisted of a terrltorial sea of 200 miles extending from its
‘continental coast and around the Columbus archipelago. His delegation had submitted
proposals relating to the item under consideration (A/CONF.62/C.2/L.10) and drew
particular attention to the provisions of article 1.

Problems relating to archlpelaglc States and archipelagos forming part of the
terrltory of a coastal State vere closely related and should be solved 301ntiy. In that
connexion, his delegation had submitted a proposal (A/CONP.GQ/C.Q/L,B;) to the effect
that the ﬁethod applied to the archipelagic State for the drawing of baselines should
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also apply to archipels ;os that formed purt of a State, without entailing eny chenge in

the natural régime of the waters of such archipelagos or of their territorial sea.

Mr. ARAMBURU (Peru) shar=d the view expressed by the representative of the
Soviet Union that tte emergerce of new archipelagic States was one of the most novel
aspects of the radicnl changes in the law of the sea. The concept of archipelagic States,
together with those of the continentel shelf, the exciusive economic zone of 200 miles
and the régime of the sea-bed, constituted a devarture from the régime of the high seas
and the establislment of the jurisdiction of States or of an international authority
over thoie zones to ensure that the international community was governed on a more
equitable basis. The chenge had come about as a result of the emergence of many new
sovereign States, which, &s the representative of Ecuador had stated, had not been
conseicus of the need to regulate navigation between the islands forming their
acchipelagos while they were colonized vy powerful States., Significant changes had
teken plece in internatioral relations and particulerly in the law of the sea, since the
time of the Roosevel: Declaration estahlishing a territorial sea of 200 miles for the
protection of United 3tat>c intereste.

Technological progress had elso played a part in the development of the concept of
archipclagic seas because of the need for more stringent protection against the risks
deriving from advanced technology, particulerly with regard to nuclear powered ships and
submarines. The measures adopted by some countries with regard to the entry of such
vessels intc seas under their sovereigaty were tully Justified. His delegation supported
the concept of archipelagic waters and the establishment of a single territorial sea and
exclusive economic ~one for the entire archipelage and the view that enclosed waters
between islands formiug an archipelago should be regarded as internal waters when States
considered such protection necessary. The concept of the archipelagic State served to
consolidate the territorial unity of States such as Indonesia or Philippines; it ended
in law the physical separation created by nature, and facilitated government
administration. The concept was also valid in the case of States such as Ecuador in
which the Galapego: archipelago was an integral part of the national territory.

Interest in thec resources and strategic situation of that archipelago further Justified

the measures which hed been proposed.
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Together with Chilz and Ecuador, Peru hod been an initiator of the doetrine of
archipelagos which had led to the 1952 Santiago Declaration. That Declarstion had
subsequently become an international treaty, article 4 of which provided that "the zone
of 200 nautical miles shall extend in every direction from any island or group of
islands®. Ecuador had solved the problem of the Galapagos Archipelago on the basis of
that provision. Such practice was logical and Just and his delegation fully supported
it. 7 | | |

The concept of archipelagos was nnly opposed by those who needed unrestricted
freedom for their navies. Establishment of a single archipelagic territorial sea by
the use of straight baselines would create no obstacle %o navigation or trade since
innocent passage_wnuld be recognized even in internal waters which had previously been
territorial sea.‘ Freedom of communications would therefore be guaranteed and those who
opposed redngnition_of the concept of archipelagos would find that there was majority
support for the posﬁtion adopted by arnhipelagic States or States with off-lying
archipelagosg"His delegation supported_%he inclusion in the Convention of a chapter
concerning archipelagic seas on the lines of the proposals in docunent
A/CONF.62/C.2/L.49. He endorsed the views expressed by the representatives of India,
France, Honduras and Ecuador tnnt the proposed régime should apply not only to
‘archipelagic States but a}so_tnbarchipelagos forming part of the territory of a State.
Notwithstanding the provisions of article 5, unimpeded innocent passage should be
guaranteed through the arnhipelagic sea without prejudice to the existence of
preferentialirégimes such as those envisaged for neighbouring States under article 2.

Mr. ABDEL, HAMID (Egypt), spesking on the question of archipelagic States, said

that their special situation and needs made their survival dependent on the integral
unity of their islands, waters snd peoples. The League of Arab States, at its recent
meeting in Tunisia, had recommended that the legitimate interests of archipelagic States
-should be accommodated in order to conserve their unity and ensure their geogrsphical
and political survival. The representative of Indonesia had spoken of the concept of
the archipelagic State and the need to protect the security interests of such States;

the Egyptian delegation felt that that was a legitimate concern. Article 4 of the draft
before the Committee (A/CONF.62/C.2/L.49) provided for the rignt of innocent passage for
ships of all States through archipelagic waters, which, he felt, reflected the legitimate

feon
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desire of archip-lagic 3States to reduce expenditure on national defence so that they could
use the funds thus saved for national development. He also noted with approval that
article 2 of the draft did not include any firm provisions with regard to the system of

baselines; further negotiations on that question would be required.

Mr. KOH (Singapo.e) said that his position on the question of archipelagic
States was based primarily on consideration of the objective merits of the case but was
also influenced by his country's friendship with Indonesia and the Philippines. which,
together with his country. Malaysie and Thailand, formed the Association of South-East
Asian States, & regional organization that was growing in strength, coherence and
achievement. He appreciated the crucial importance of the arckhipelagic concept to the
territorial integrity, national unity and security of Indonesis and the Philippines. He
accepted, in principle, the validity of the concept of a mid-ocean archipelagic State.
His delegation was prepared to recognize¢ Indonesia and the Philippines as archipelagic
Stetes, provided that the legitimate interests and rights of the international
community, on one hand, and of those countries' regional neighbours, on the other hand,
were taken into consideration.

Turning to the question of the definition of an archipelagic State, he suggested
that the definition given in article 1 of document A/CONF.62/C.2/L.49 could be made more
precise. The sponsors of that draft might perbaps incorporate in subsequent drafts the
kind of criteris suggested in document A/AC.138/SC.II/L.LY4, vhich postulated a meaximum
permissible distarce between islands and & maximum permissible land to water ratio as
criteria for the definition of an archipelegic State.

Commenting on article 2, paragraph 5, of the draft articles in document
A/CONF.62/C.2/L.49, he recalled the statement made by the representative of Malaysia and
expressed the hope that the sponsors of the dreft and the delegation of Malaysie would
hold consultations with a view to finding a formule scceptable to both sides.

The main source of protein for the people of Singapore was fish, and approximately
half the total catch was taken in areas of the high seas which would be enclosed by the
Indonesiarn archipelago end thus transformed into archipelagic waters. He had taken note
of the stetement made by the representative of Indonesia that some neighbouring countries
might have a problem in connexion with traditional fishing in Indonesian waters, and he
hoped that the sponsors would incorporate ’n the draft articles a suitable formulation of

the rights of neighbouring States to fish in archipelagic waters.
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_Mr. RABAZA (Cuba) noted that the erchipelagic. congcept and. the question of a
. special régime for archipelagic waters were of fundémentéluimportance,to_a considereble
number of States. whose problems had not been considered at the 1930 Hague Conference
for the Codification of International Law or at the 1958 or 1960 Geneva Conferences on
the Law of theﬁﬁea; Several different approaches had been taken at the Hague
‘ Conferenceﬁwgﬁnarespect,to archipelagos§ some representatives hadﬁp;cpésed‘that'each
island should be considered to be an individual unit with its pﬁn territqiiai_sea;
others had suggested that there should be a belt of territoriei.waters round
archlpelagos when the islands comp051ng the archipelago were not more ‘than a certain
ildlstance apart and a handful of others had maintained that archlnelagos could
constltute e whole on the ba51s of thelr geographical characterlstics. No deflnltlon
had been glven of the nature of the waters within the group of 1slands Subsequently,
the Internatlonal Law Comm1531on had 1ndlcated that 1t too was unable to overcome the
problems 1nvolved 1n a deflnltlon of archlpelagos ~The 1958 Geneva, Conference had not
reached any conclusion on the questlon, ‘although artlcle h paragraph 1, of the
Conventlon on the Terrltorlal Sea and the Contiguous Zone provided for the use of the
method of stralght baselines to measure the breadth of the territorial sea where there
‘ was a frlnge of islands along the coast The 1960 Geneva Conference had not provided
any deflnltlon of an archlpelago elther ,
o The Cuban archlpelago was composed of two maln islands and dver 1500 medlumr51zed
and small islands.

The Conference owed it to the archipelagic States to settle the qnestion of a
definition. Archipelagic States were States composed of one or more archipelagos made
u@‘df islands o groups of islands that were so closely linked that they formed a
'geographlcal, ‘ecdnonic. and political whole. He supported the use of strait basélines
fbetween sultable p01nts a8 the most approprlate method’ of dellmltlng the waters of
‘archlpelaglc States. In using ‘baselines linking the outermost points of the outermost
4glands’, the State concerned should ‘Ehsure that those baselines followed ‘the general
dlrectlon of the coastline of the main island or islands and were not drawn from or to
isolated reefs or islands. Archlpelaglc waters should not include territory belonging
to other States or enclose as internal waters areas of the sea that were or could be used
for international navigation, as they constituted straits that linked one part of the
high séas to another part of the high seas and were the natural and shortest routes for
internationalEcommunication, in which freedom of navigetion had always been respected.

/ so .
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Those provisions might well be included in some of the drafts recently submitted to the
Committee. Remote and isolated islands in mid-ocean could not be grouped together and
regarded as archipelagos, as the criterion for defining an archipelago was geographical,

econonic and political unity between its constituent parts.

Mr. TARCICI (Yemen) said that he fully appreciated the legitimete concerms of
those delegations which had submitted the draft mrticles in document A/CONF.62/C.2/L.h9.
His Government, strongly believing in full State sovereignty over territoriasl waters,
felt that the draft articles were inspired by a legitimate concern for sovereignty
over territorial waters and waterways linking islands. The case of archipelsagic States
was clearly a special case and should therefore be given a separate chapter in the
future convention on the law of the sea. The delimitation of the territorial waters,
internal waters and economic zone of archipelagic States was a matter of great
complexity, and the gponsors of the draft had suggested practicel and realistic
solutions. Representatives of archipelapic States had said that they had always borne
~ in mind the interests of other States in drawing up the general principles on which the
draft had been formulated, and they had offered to negotiate with interested States in
order.to improve the draft, particularly with regard to the question of innocent passage.
The seas should be used to bring countries together by facilitating communications, but
that principle should not in any way serve as a pretext for depriving States of their
sovereignty over their national waters. In conclusion, he expressed his delegation's
support for the draft before the Committee (A/CONF.62/C.2/L.49).

Mr. GAYAW (Mauritius), observing that the Conference should not only draw up

a convention but should alsc ensure the progressive development of the international
lew of the sea, said that there should be an entirely separate régime for archipelagic
States. The archipelagic concept should not give rise to inordinste fears, and the fact
that it had been recognized and then shelved at the 1958 Genevae Conference did not mean
that it should not now be accepted as part of international law. There were basically
two fundamental problems concerning the archipelagic concept, the need to define an
archipelagic State and delimit its archipelagic waters, and the régime of passage
through such waters. The draft (A/CONF.62/C.2/L.4k9), of which his delegation was a
sponsor, contained proposals relating to both questions.

The definition of an archipelagic State in article 1 of the draft, according to

which it was & State constituted wholly by one or more archipelagos and might include

/- .
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other islands, was a restrictive definition which would ensure that no Stete which did
not satisfy the objective and restrictive criteria for that definition would gualifyw
as. an archipelagic State. The archipelagic concept should apply only to States that
»Were genuinely archipelagic, constituted entirely by islands forming one or more
archipelagos or by one or more archipelagos and other islands. Any State which had
historically been regarded as an archipelagic State would not be deprived of that
gtatius. Non-archipelagic States would not, however, be allowed to avail themselves of
the régime the Conference was to establish. —

"At its Addis Ababa and Mogadishu meetings in 1973 and 1974 the Organization of
African Unity had recognized the special position of archipelagic States. General rules
of the international law of the sea did not adequately cover their position. The draft
before the Commlttee stated clearly why gpecial treatment was necessary in the case of
such States _the 1slands, the interconnecting waters and other natural features of the
archipelagic State were intrinsically linked so that they formed 8 31ngle physical and
economic entity. That description had of course to be supplemented by a political
factor, for one of the primary conditions was that an archipelagic State should be an
independent State, a political and sovereign entity. The waters'could not be
dlsa53001ated from the land territory of an archlpelaglc State, and any rule or
pr1n01ple vhich tended to interfere with the geographlcal unity of an archlpelaglc State
would be unacceptable to his delegatlon

Turning to the questlon of the juridicel status of archlpelaglc waters, he sald
they were constituted by the waters enclosed by stralght baselines drawn to connect. the
outermost p01nts of the outermost islands forming the archipelagic State; those were the
baselines from whlch the breadth of the terrltorlal sea and other special zones was
measured. He hoped that the term "archlpelaglc waters” would soon form part of the
langusge of internstional law. He saw no dlfflculty in malntalnlng the rlght of '
innocent passage through such waters, although the archlpelaglc State mlght de51gnate
sen, lanes for some categories of vegsels, partlcularly nuc]ear vessels or vessels
carry;ng dangerous cargoes. Whlle 1t would not be proper to 1mpose restrlctlons that
would effectively. nulllfy the right of 1nnocent passage, the archlpelaglc State would

nevertheless retain the residuel right to suspend all passage through the archlpelaglc
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vaters should the protection of its security interests necessitate such action. He
favoured a uniform régime of passage through archipelagic waters and would support any
system that ruled out a multiplicity of régimes regarding passage. Whatever the régime
of passage it should in no way undermine the sovereignty of the archipelagic State over
the water column, the sea-bed and the subsoil of the archipelagic waters.

He assured the Committee that it was not the intention of the sponsors of the
draft (A/CONF.62/C.2/L.49) to subject to their sovereignty large expanses of the oceans.
The sponsors were not claiming the status of archipelagic States because they had
expansionist ambitions but only because they wished for a régime which would satisfy

the needs of their specisl geographical situation.

Mr. ABAROA (Spasin) said that, since the nineteenth century, his country had
upheld the position that the islands and interconnecting waters of an archipelago
constituted a natural entity. His delegation therefore fully supportedrarticlé 5,
para. 2, of document A/CONF.62/L.4, and article 1, para. 3, of document
A/CONF.62/C.2/L.49.

It was time to recognize the new concept of archipelagic waters, of which no
mention was made in the 1958 Geneva Conventions, but which were clearly defined in
article T of document A/CONF.62/L.b4 and in article 3 and the following articles of
document A/CONF.62/C.2/L.49; that meant relinquishing the principle that the
archipelagic State could not extend its sovereignty beyond the fringe corresponding to
each of the islands of the archipelago considered separately.

In fact, the new concept of the economic zone suggested that the islands and
waters of an archipelapgo should be considered as a whole, subject to the same legal
régime, with the clear delimitation of its external boundaries, surrounded by the
corresponding belt of sea in which it would exercise, like all other States,
sovereignty and competences as might be laid down in the final convention.

Document A/CONF.62/L.4 had additional merits: articles 9 and 11 would ensure
the application of the same principles to archipelagos forming part of a coastal State.
There was not the slightest doubt as to the legal and political correctness of such
provisions; without them, the future law of the sea would seriously penalize such

States.
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The delimitation of archipelagos naturally engendered certain problems. In every
case, however, they shorld be solved on the basis of idenficel treatment of all the '
integral parts of the territory of the State. His delegatidn took the view that the
provisions to be adopted for delimitation in the caserof adjacent or oppbsite States
would permit the satisfactory solution of any problems that might arise, provided such
provisions clearly established a general rule while allowing for the possibility of ”

adepting it to pariticular casec.

Mr. KHARAS (Pakisten) expressed his country's deep anguish over the news, of
continuing floods in Bangladesh.

He said that the peculiar geographical characteristics of en archipelagic State
entailed special needs requiring rules to ensure. its national existence. It. .
constituted a single political, economic, social and legal unit. His delegetion _
therefore fully sympathized with the concerns of such States and supported in principle -
the concept of archipelagic States.

Agreement would still be required, however, on delimitation and the régime of
passage through archipelagic waters. There were two basic approaches to delimitation.
One of them as typified by the United Kingdom proposal in document A/AC.138/S5C.II/L.uk,
was that the criteria could be a maximum length of straight baselines Joining the
outermost islands and a specified ratio of 1land to water. Archipelagic States had
regservations regording that methematical approach, believing thet the application of
any arbitrary criterion ran counter to the very basis of the archipelagic concept.

While it was desireble to cbviete ambiguity in the delimitation of baselines, the
orgenic wnity of archipelegic States should be paramount; any criteria adopted should
retain flexinility to meet peculiar geographical characteristics. He accordingly
welcomed article 2 of document A/CONF.62/C.2/L.49 which, to some extent, limited.the
arbitrary application of +the straight baseline system, and he hoped such efforts would
be continued. He also noted with setisfaction the additional provision in paragraphzs
of that article which sought to ensure to an immediately adjecent neighbouring State
the continued right of communication. '

The interest of the international community would be affected not so much by what
was enclosed within the baselines of an #rchipelagic State as by the régime governing

pessage through its waters. . Views differed, however, as to the limitation of

[eve
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sovereignty that would be necessary. The United Kingdom proposal to which he had
referred envisaged that the rules on passage throush straits used for international
navigation would be applicable to (a) those parts of archipelagic waters which had
been used as routes for international navigation between two parts of the high seas or
between one part of the high seas and the territorial sea of snother State, and (b) to
those parts of the adjacent territorial sea which had been so used; and that rules on
passage through the territorial sea would be applicable to all parts of archipelagic
waters and the territorial sea to which the r&gime of straits did not apply.

The archipelagic States, on the other hand, maintained that foreign vessels would
be entitled under existing international law to only innocent passage through their
waters; they also claimed the right to designate sea lanes, regulate passage through
them and prescrite traffic separation schemes. His delegation supported the view that
innocent passage should be permitted through archipelagic waters, including those parts
used for international navigation, on the basis of criteria that would facilitate the
pessage of all ships of all nations and at the same time safeguard the legitimate
interests and rights of the archipelagic States. In that regard he welcomed the
willingness of some archipelagic States to allow merchant vessels the use of normal
sea routes.

The relationship of the archipelagic concept with that of the economic zone must
await the final evolution of the two concepts. It would be unfair, however, if
archipelagic States were to obtain an economic zone of greater area than would be the
case had the archipelagic concept not been recognized.

The question remained whether the Justifications and imperatives underlying the
concept of en archipelagic State also held good in the case of archipelagos belonging to
continental States and, if so, what the implications were for the world community. He
particularly had in mind the situation in enclosed or semi-enclosed seas where the
extension of that concept to archipelagos belonging to continental States would create

great hardship to the other States of the aresa.

Mr. VOHRAH (Maleysia) said that the views and reservations expressed by his
delegation in an earlier meeting of the Committee still stood. However, he wished to
stress the importance of the archipelagic concept to his country, especially in reletion

to the rights of access and communication in the context of its national unity between

len.
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the two parts of its territory, and to the adverse effect on States in the region of a -
further claim to a 200-mile economic zone beyond the archipelagic boundaries.

He agreed with the representative of Thailend that archipelagos should be accorded
special treatment; equity also demanded, however, that due account should be teken of

the rights and interests of neighbouring States affected by any archipelagic claim.

M;;wgéggg (Chile), emphasizing the importance of the question of archipelagos,
sald that the International Court of Justice, in the Fisheries Case between the United
Kingdom and Norway, had recognized the coastal State's right to connect by means of
straight baselines those points on the coast where there were deep indentations and cuts
or vhere there wags a fringe of islands adlacent to the coast, the waters enclosed by
such baselines constituting internal iwaters. The use of the straight baseline method -
for determining the territorial sea of such States was also sanctioned in article b4 of
the 1958 Geneva Convention on the Territorial Sea and the ‘Contiguous Zone. ]

On the other hand, there wag a gap with regard to the law on archipelagic States.
Thet was why his delegation had - - in sponsoring document A/CONF.62/L.L4.  He noted
thet document A/CONF.62/C.2/L.49, in its basic articles, agreed to a large extent with ™
the former document, especially in connexion with archipelagic Steates. It defined the
waters enclosed by straight baselines as "archipelagic waters”, in order to differentiate
them from the internal waters produced by such baselines in the case of countries whose -
coagtline was deeply:indented or cut into or which possessed a fringe of islands along
the coast; that difference was emphasized even more by the provision contained within:
square brackets:at the eand of that document.:

With certain relatively simple amendments, those two documents would bring much
nearer. a solution to the problem of srchipelagos.

Me. BEESLEY (Caneda), dréwing attention to his délegatfbn s statement in the
plenary and its’ co-sponsorsh:p of document A/CONF.62/L. L, sald he wished to clarlfy his
delegatlon s position on certain questions that it had not yet mentloned.

The basic question was the need to define the very difficult concept of an

archlpelaglc State. However, the existence in both law and geography of sueh a

/oo,
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phenomenon as an archipelago could not be ignored. That fact was reflected in his
delegation's proposal in the plenary.

Many further questions arose, such as the minimum number of islands to be
regarded as constituting an archipelago, the ratio of land to water and the nature of
the link between land and water. Obviously, a clear-cut definition was needed, but
without violation of that area of existing law relating to fringes of islands which
dated back to Norwegian state practice, as upheld in the Anglo-Norwegian Fisheries Case,
and in accordance with the concept embodied in article 4 of the 1958 Geneva Convention
on the Territorial Sea and the Contiguous Zone. Unless the concept was very carefully
defined, there was a danger of calling into question the existing concepts of law that
were not only soundly based and widely amccepted but also very necessary in any future
law.

In the adoption of criteria such as the length of the baseline, care must be taken
to avoid excluding certain groups of islands. Indeed, some of the very factors that
had been treated as absolutely essential, such as the length of the baseline, might seem
much less important if and vhen some accommodation was reached on the overriding issue,
namely passage through straits used for international navigation.

For straite to be considered international, there must have been traditional usage.
Once that delicate problem had been resolved, such factors as the length of the baseline,
or the manner of delineating a sea lane, would be relevant to the concept of an
archipelago, which was an emerging concept and not Just a claim advanced by certain
States. At the same time, account must be taken of the problems of islands that might
not fall neatly into eny definition of an archipelago. A comprehensive and equitable
approach was therefore required. There was a need to assess the status of archipelagic
waters vis-&-vis the status of the economic zone. It was clear from some proposals that
the basic approach was founded upon the principle of sovereignty, while the concept of
the economic zone was an assertion of s number of types of jurisdiction which together
fell short of sovereignty.

His country was particularly interested in the question and ¥ould co-operate with
all delegations interested in resolving it in a menner which ensured precision and

which avoided creating s "monster’ that could not be regulated.
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Mr. BENCHETIKH (Algeria) said that his delegation, having studied the various.

drafts pvefore the Committee and in accordance with the general principles of his countfy's
foreign policy, believed that the arguments advanced by the archipelagic States should be
heeded. »

Up to the present, international law had‘not adnitted the concept of the
archipelagic State, but such an omission was not & valid reason for refusing to examine
the problem now, Neither could the Geneva Conventions of 1958 be adduced to justify
opposing that eoncept, since they had not been ratified by many States and were largely
outdated, as the statements of a large number of delegations had shown.

An archipelagic State was one which was exclusively made up of islands. The attempts
of continental States to make use of that concept for their own benefit on the pretext
that they possessed a few islands should be squarely rejected.

The conditions of life of archipelagic States were often difficult and jJustified -
recognizing their pqrticular rights in the future Convention on the law of the sea so0 as
to enable them to protect their sovereignty and promote their development. His delegation
viewed with sympathy the draft articles relating to archipelagic States
(A/CONTF.62/¢.2/L.h9). However, certain continental coastal States wanted to take
advantage of the vulnerable geographicsl situation of archipelagic States to grab for
themselves more and more ocean space. They did not-even want to take into account the
special situation of States bordering enclosed or semi-enclosed seas or the fact that
their claims were in disregard of the rights of other States or, what was more, the fact
that the Conference was supposed to ensure respect for the common heritage of mankind so
as to assist verious countries in their fight against underdevelopment. His delegation
could not but oppose with the utmost vigour the claims of continental States which sought
to usurp the rights which pertained specifically to archipelagic States. To give in to
such claims would amount to granting a double privilege to those States, which was
contrary to the spirit of the Conference. His delegation realized that the new law of
the sea could not be perfect, but at least it should not accentuate the conditions of
inequality and domination which had prevailed up to the present.

It was not the intention of his delegation to call into question the sovereignty of
continental States over any islands they might possess off their coasts. But the
recoghition of that sovereignty should not result in the granting of exorbitant rights to
continental States. Those with islands off their coasts had a right to the various
maritime spaces and the sovereignty they exercised over islands off their coasts applied -

/...
Approved For Release 2002/04/01 : CIA-RDP82S00697R000300040035-5



Approved For Release 2002/04/01 : CIA-RDP82S00697R000300040035-5

A/CONF.62/C.2/SR.37

English
Page 20

(Mr. Bencheikh, Algeria)

to the territory of those islands. His delesgation was sympathetic to the position of
the archipelagic States, but it recommended vigilance with regard to any attempt on the
part of continental States which possessed islands to extend their rights. The section
of document A/CONF.62/L.L concerning archipelagic States illustrated the ambitions of
the continental States and his deiegation rejected that document. His delegation hoped
that in the document summarizing the main trends on the verious issues under discussion,
the legitimate interests of the archipelagic States would be recornized and the
expansionist eims of the continental States rejected.

Mr. Aguilar (Venezuela) resumed the Chair.

~ Mr. YOLGA (Turkey) said that his delegation hoped that the archipelagic States
would be accorded the rights they deserved because of their particular situation.
Archipelagic States had to face more difficult problems than the continental States with
regard to communications, national cohesiveness, security, and the financisl burden of
administration. In so far as possible, however, the new law of the sea must establish
precise criteria with regard to the concept of the archipelagic State and tske into
account the interests of the international community and neighbouring States.

His delegation welcomed the laudable spirit of conciliation manifested in
document A/CONF.62/C.2/L.L9.

Continental States which possessed islands should not be mistaken for archipelagic
States. To generalize any rule of law was contrary to the interests of the international
community and often resulted in injustice. His delegation had distributed a map which
illustrated the consequences of applying the régime of archipelagic State in the Aegean
Sea. A cursory examination showed that practically the whole sea would become the
internel waters of one of two countries, while the other would be excluded from waters
which had traditionelly been open to it and its economic rights with regard to fishing
and the continental shelf would be nullified. Most importantly one of the two States
would be deprived of the right to take measures for its own defence in a sea which was
of great importance to it. The‘applicaticn of the relevant provisions of documents
A/CONF.62/L.4 and A/CONF.62/C.2/L.22 would upset a historically established balance for
the benefit of only one of the States in the area. His delegation therefore categorically
rejected the application of the archipelagic State concept in the case of semi-enclosed

seas.
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‘Mr. KEDADI (Tuniéia) said that like the new concept of the exclusive economic
zone, the conééut of the archipelazic State slso seemed to have woh widespread acceptance,
although such approval was still qubgect to a number of con51derations concerning the
deflnltlon of the archlpe]aglc State.

The concept of the archipelagic State was designed prlmarlly to strenﬁthen the
geographlc, economlc and political unity of a couatry. In conformity w1th the
0AU Declaratlon on the issues of the sea, his delegatlon suwporued that entirely
legitimate aim. However in promoting the concept of the archlpelaglc State, the countrle%
concerned must guard against creating any nev implications which. might affect the_
fundamental concepts of international law, which had established a reasonable balance
between the mutual rights and obligations of States. | »

His delegation had great difficulty in accepting the definition of the archipelagic
State in article 1 of document A/CONF.62/C.2/L.L49. Paragraph 1 of that article, which
restricted the application of the provisions of the document to archipelagié States aléne5
did not satisfy his delegation. Paragraphs 2 and 3 introduced the new éoncept of an
archlpelago, whlch no dictionary had as yet satisfactorily ‘defined. In order ﬁo préclude
sbuses of that concept his delegation ur@ently appealed to the sponsors of document
A/CONF.62/C.2/L.4C to abandon the concept set out in that document, which was still very
much in dispute, and settle upon the most simple definition of an ardhipelagic State as
one made up of several islands whose baselines constituted the applicable baselines for
the archipelagic:State. His delegation breferred the use of the term ”archipelagic State"
as opposed to the term ’archipelago™. While his delegation was quité favourable‘td'the
concept of archipelagic States, it could not accept the controversial concept of
archipelagos which belonged to States.

Tn the event that the sponsors of A/COAT.62/C.2/L.49 accepted the suggestions ol his

delegation, it could readily accept the concept of the archipelagic State.

Mr. OGUNDERE (Higeria) said that his delegation was favourable to the '

archlpelaglc concept, but that it needed to be further elaborated and redefined, for
example with regard to innocent passage through archlpelaglc waters. The concept of the
archlpelaglc State could however be considered a fait accompli since there ‘was ﬂeneral
agreement that the time had come for the 1nternat10nal communlty to embody it in the
future Convention. '

LEC ]
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¥r. SURYADHAY (Laos) said that his delegation hoped the new law of the sea
would safeguard the principles of justice and equity and would be in harmony with

the legitimate aspirations of sl] States.

The method of drawing baselines from the outermost points of an archipelago was
the most rational method for delimitirg the archipelagic waters of archipelagic States.
While providing for the unity, political irdependence, and security of such States,
the draft articles ir dociment A/CONF.62/C.2/1.L49 went a long wuy towards
accommodating the traditional freedoms of the high seas and the obligations which
followed from those freedoms.

Hig delegation was pleased that the Philippines and Indonesia, its two neighbours
in South East Asia, shared the same conception of the rights and obligations of
archipelagic Stetes. However the affirmstion of the archipelagic concept ran counter
to some of the traditional interests of neighbouring States of those two archipelsagic
States. TIn the view of his delegation, the corcerns and scquired rights of the three
other members of the Association of South East Asia Nations had to be taken into
account in the context of their common efforts tc build s Zone of Freedom, Peace and
Neutrality. His country was very censitive tc the problems of its neighbours in
South East Asia and intended to join the Association of South East Asia Nations as
soon as circumstances peimitted.

The recognition of the status of archipelagic State would be a progressive step
enabling such States to realize fully their aspirations for urity, sovereignty and

territorial integrity.

Mr. REBAGLIATI (irment?: - said that his delegation sympathized with the

legitimate desire of the archipelagic States to have their interests protected in the
new Convention on the law of the sea.

The provisions of the new law of the sea concerning archipelagos had to safeguard
the rights of the international community with regard to communications. In that
connexion, the draft articles in document A/CONF.62/L.L provided a good basis. That
text, as well as the statements of a number cf delegations, clearly distinguished
among archipelagic States, States which possessed archipelagos far from their coasts,
and States which possessed a fringe of islands in close proximity to their coasts.

However, his dclegation believed that distinctions as to the »%rimes epplicable to
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those three categories of archipelagos should be avoided as far as possible and agreed
with the delegations of Ecuador, Spain, and India to the effect that the provisions

relating to archipelagic States shovld epply mutatis mubandis to distant archipelagos

which belonged to a continental State. Neverthelezss, it should be made clear that the
coastal State could not draw baselines connecting the coasts of its continental
territory with those of its distent archipelago.

When distinguishing the so-called coestal archipelagos situated in close proximity
to the coast, it wes necessary to take into sccount the following considerations:

(a) that distinction was relevant to the drawing of the straight baselines used to
measure the territorial ses of a State; and (b) the drawing of such baselines was
governed by certain requirements, most of which were contained in the 1958 Genevas
Convention on the Territorial Ses and Contigucus Zone, especially article i,

paragreph 5, which had been reproduced in article 4 of A/CONF.62/T.h. It should also-
be remembered that under article 5, paragrach 2, of that Convention, when the drawing
of straight baselines enclosed as internal waters areas which previously had been
considered as part of the high seas or the territorial sez, a right of innocent
passage should apply.

The item on archipelagos was related to the item on straits. However, only those
archipelagic waters which connected two perts of the high seas or one part of the
high seas with the territorial sea of a foreign State could be considered as straits.
In cases where archipelagic waters fulfilled those conditions, the régime governing
international navigation through gtraits should apply.

His delegation supportad the legitimate interests of all three categories of.
archipelagos and was convinced that those interests could be protected in the future
Convention in a manner consonant with guarantees for international navigation. Such
guarantees for internstional navigation should be made to all States in general and
to the neighbouring States of an archipelago in particular. Obligations should also
be imposed on those navigating through archipelagiclwaters in order not to prejudice

the unity which the archipelagic concept was designed to ensure.

The meeting rose at 6.10 ﬁ.m.
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