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STRAITS USED FOR INTERNATIONAL NAVIGATION (A/CORF.62/C.2/L. 3, L.11, L.15, L.16 and
L.19; A/AC.138/8C.II/L.k, L.18, L.30 and L.42) (continued)

Mr. SULEIMAN (Oman) introduced the drgft articles on navigation through the
territorial sea, including straits used for international Lavigation
(A/CONF.62/C.2/1.16), and reiterasted the following basic principles:

(1) Navigation through the territorial ses and through straits used for
international navigation should be dealt with as an entity, since the straits in
question formed part of the territorial sea.

(2) Regulation of navization through straits should establish a satisfactory
balance between the particular interests of the coastal Btate and the interests of
international maritime navigation.

(3) The regulation should contribute both to the security of coastal States
and to the safety of internaticnal marilime navigation. Those objectives could be
achieved by the reascnable and adequate exercise by the coastal State of its right
to regulate navigation through its territorial sea.

(k) The regulation should take due account of the economic realities and
scientific and technological developments which have tuken place in recent years,

and should establish appropriate rules to regulate navigation of certain ships with
special characteristics.

(5) The regulation should, finally, meet the deficiencies of the 1958 Convention,
especially those relating to the passage of warships through the territorial sea,

sncluding straits.

The draft articles contained in document A/CONF.62/C.2/L.16 were divided into two
parts: part I dealt with innocent passage through the territorial ses and part II
cealt with the right of innocent passage through straits used for internationsl
ravigation. Article 1 on the right of innocent passage reproduced article 14 (1) of
the Geneva Convention on the Territorial Sea and the Contiguous Zone. Article 2
cefined passage; paragraph 1 was the same as erticle 2 of the FijJi draft, although it
hud been considered necessary to retain the phrase "internal wvaters” ag it had
criginally appeared in article 1k (2) of the Geneva Convention. Paragraph 3 had been
taken from article 3 (2) of the eight-Power draft.

Article 3 (2) was a modification of draft article 16 (2) of the United Kingdom
draft articles (A/CONF.62/C.2/L.3) with the words "such as" introduced to indicate

that the list of activities wes not exhaustive.
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. (Mr. Suleiman, Oman)

The duties of the cosstal States vefe_epuﬁerated1in'article L, whéreas article 5
dealt w1th the rights of coastal States. T K

Artlcle 6 dealt with the regulation of 1nternationa1 nav1gat10n in accordance
with the rules of international law.

Artlcle 8 dealt with the navigation of ships with spec1a1 characteristics. It
should be noted that no prior notification was required under the article for the
pessage of oil tankers and chemical tankers.

' erchant ships were given special treatment under article 10.

Article 13 dealt with government shlps operated for commercial purposes,~whereéé
article 14 concerned government ships operated for non—commerc1a1 purposes. Uhdér :
article 15 (3) the coastel State could require prior notlficatlon to or authorization
by its competent authoritles for the passage of foreign warships through its
territorial sea.

Part IT of the draft articles (A/CONF.62/C.2/L.16) deslt with the right of ,
innocent passage through straits used for international nevigation. Article 20
covered the straits as defined in the Corfu Channel Case and therefore did not apply
to straits which hlstorlcally had not been used for international navigation.

Article 22, which dealt with special duties of coastal States, contalned an important
innovation in that it establlshed the rule that passage of foreign merchant ships
through straits should be presumed to be innocent. That presumptlon‘of 1nnocent
pessage was a new idea which was Justifled by the recognltlon that merchant ships
performed an internaticnal duty to mankind and an important role in 1nternationa1
trade, which was an 1nstrument for development.

_ Mr. CHAO (Slngapore) sald that the question of 1nternat1onal navigation
through straits was importunt to his country first because Singapore depended to &
large extent on international. trade and the maintenance of the free flow of traffic
through the straits was therefore vital to it, and secondly for reasons of its
geographical situatlon, gince it was locked in on all sides by the territorzal watera
of its neighbouring’ States and its only access to the high seas was. through the
gtraits.
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(Mr. Chag, Singapore)

The Committee had before it three sets of draft srticles: the eight-Power draft
(A/AC.138/8C.TI/L.18), the Fiji draft (A/AC.138/8C.II/L.Lk2) and the more recent
United Kingdom draft articles (A/CONF.62/C.2/L.3). There were basic differences of
approach among the three drafts. The eight-Power proposal was based on the fact that
navigation through the territorisl sea and through straits used for international
navigation should be dealt with as a single entity since the straits in question formed
part of the territorial sea. The FiJi proposal only apprlied to straits indirectly
when, in article 4 (2). it provided that there should be no suspension of the innocent
passage of foreign ships through straits used for intermational navigation.

Straits formed a vital link between different parts of the globe and the
maintenance of that communication was essential for the benefit of the whole
international community. Passage through territorial seas was less vital and for
that reason separate régimes would be set up for the territorial ses and for. atralts.
In any case, what was important in the last analysis was to adopt rules which would
be objective.

Mr. LACLETA Y MUNOZ (Spein) said that all the proposals submitted to the
Committee reflected two different schools of thought with regard to passage through
straits used in international navigation. There were three different points to be

considered in connexion with those proposals: how they would affect the nature of
ocean space, how they would affect the régime governing navigation in those waters,
and, lastly, what attitude they indicated towards the fundamental distinction between
merchant ships and warships.

For one group of States, the waters of a strait were no longer, strictly
speaking, part of the territorial sea. Document A/AC.138/SC.II/L.L stated that "all ‘
ships and aircraft in transit shall enjoy the same freedom of navigation and
overflight for the purposes of transit through end over such straits as they have on
the high seas”. The words "as they have on the high seas" héakiéen dropped from the
text in document A/CONF.62/C.2/L.11, but a careful peruaalfdf article I;‘paragraph 2,
showed that the freedom it referred to was the same as the freedom of the high seas.

On the other hand, the draft submitted by F131 (A/AC 138/5C.II/L.42) and the
eight-Power draft (A/AC.138/SC.II/L.18), like the draft recently submitted by Oman
(A/CONF.62/C.2/L.16) rightly included the question of straits under the same heading

Approved For Release 2002/04/01 : CIA-RDP82S00697R000300040013-9
/...



Approved For Release 2002/04/01 : CIA-RDP82$00697R000300WM%2/c.ZISR.J.h
Ensit s,
aJe 5

{Mr. Lacleta y Mufioz, Spain)

as in General Assembly rcsolution 2750 (XXV), i.e., that of the régime of territorial
sea. Although the straits might be used for internstionsl navigation, they formed
"part of the territorial sea of one or more States", as stated so well by Oman in
article 20 of the:draft articles it had submicted.

The Spanlsh delegam1on had clearly stated its position that the sovereignty of
a coastal State extended to straits forming part of its territorial sea, whether or
not they were used for internationsl navigation (A/CONF.62/C.2/L 6).

As to the effects of the proposals on the régime governing navigation through
straits, the proposals in documents A/CONF.62/C.2/L.3, L.11 and L.15, like those in
" documents A/AC.138/8C.II/L.k and L.30, used thé same formule: freedom of navigation for
all ships and freedom of overflight for all sireraft. Their real aim was to establish
the same freedom for navigation through straits as for nevigation on the high sees, &
freedom that had already been recognized. Certain  countries were trying to get the
Conferencé to reduce the breadth of the territorial see to three miles in certain sea
areas, i.e., the straits of other States. ' ‘

" The second school of thought wes reflected in’ documents A/AC 138/80 II/L. 18 and
A/CONF.62/C.2/L.16, which referred to the régime of navigation through straits as a
“rlght of innocent passage .. That régime achieved a balance between the.. interests. of
the coastal State and the legitimete interests of international navigation. Document
A/CONF.62/C.2/1..16 clearly defined innocent passage end the powers of the coastal
State with regard to it. That was 8 well-balanced proposal which harmonized the
fights and'dutieslof gll the parties concerned, and it was a suitable basis for
negotiation. - 7

As to the distlnctlon between merchant ships and warships, he p01nted out that
the navigation of merchent ships through straits.must be guaranteed and facilitated
as they were the carriers of trade and the means of peaceful internetional
'co-operation, but it was different with warships, whose mere passage through, waters
under foreign sovereignty implied a potential threat to the coastal State.

Documents A/CONF.62/C.2/L.3, L.11 and L.15, 1ike_documents A/AC.138/8C.II/L.4 end
L.30, mede no distinction between merohant ships and warships, and there was one very
significant element in all those texts the prevision that submarines should navigate
on the surface and show their flag had been dropped. It would seem then that the aim
was to allow submarines to pass through the ocean space under the sovereignty of
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another State without that State's knowledge. Those proposals also had another
canracteristic in commorn, namely, they provided for freedom of overflight in transit
for ull types of aircraft whether civil or miiitary over the straits. That vould be
tantamount to amending the Chicago Convention of 194k, which required prior
suthorization of the State concerned for the overflight by military aircraft of its
territorial sea, of which straits formed a part.

The régime of innocent passage applied strictly to navigation on the surface, and
had nothing to do with the secret passage of submerged vessels or overflight. The
cight-Power draft, like document A/CONF.62/C.2/L.16, vas very clear on those two points.
In addition, the passage of warships vas regulated by rules which, vhile allowing the
right of passage, safeguarded the rights of the coastal State by requiring that the
passage should be innocent and empowering the State concerned to require prior
notification or authorization. '

Mr. McLOUGHLIN (Fiji) said that in the light of the meny helpful comments
thet had been made on the draft articles his delegation had submitted to the Sea-Bed
Committee (A/AC.138/SC.II/L.L2) apd of the proposels of other delegations, Fiji had
felt it was necessary to submit & revised draft, which was to be found in document
A/COWF,62/C.2/L.19. Hithbut prejudice to any ultimate decision that might be adopted
with repard to the régime of régimes applicable to the passage of foreign ships througl

atraits, the draft articles were concerned with the concept of inndcent.passage both
through the territorial sea and through straits. Consequently, if the régime of
nassage through the territorial sea proposed by his delegation was not accepted, the
same rules should be included in the régime of régimes appliceble to straits.

The basic principles leid down in the originasl draft had been retained, but with
slight modifications. For instance, prevention of infringement of the fisheries
regulations of the coastal State was provided for in article 5. Similerly, the right
of the coastal State to control fishery activities in its own waters and to take
measures to prevent pollution under the 1973 convention on the prevention of pollution
from ships was established. The new draft articles gave a clearer definition of the
powers of the coastal States and they did not expressly include questions that were
already included in other proposals. ‘
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- Mr. NAJAR (Isreel) said that in view of the Committee's decision to close the
debate on the topics of innocent passage and freedom of navigation and overflight, his
delegation would have to consider those matters together with the item under
consideration. ’ | |

He reiterated his delegation's position as expressed in the plenary Conference
that any limitation of innocent‘passage through territorisl sea would be
counter-productlve. The tendency to limit freedom of navigation, however understandable
it mlght be hlstorlcally, should not act as a barrier to the rapid development of
maritime traffic or to the grow1ng economic and techncloglcal interdependence of
States.

Without any 1ntent10n of dlsregarding the legitimate interests and rights of the
coastal States, of which his country was one, freedom of nevigation and overflight
in all straits that 1inked two parts of the high sea or the high sea with the
territoriasl sea of a State must ‘be reaffirmed. Hia delegation had listened with great
attention to the cla551f1cat10n of transit passage proposed by the delegation of the
United Kingdom. That cla531f1catlon was more emplrlcal then normative and should be
even more genersal so es to ensure wider acceptance.

His delegatlon could not however, accept the régime proposed in article 8 of
the United Kingdom draft articles (A/CONF.62/C.2/L.3) for straits linking the high
sea with the territorial sea of a foreign State, because it considered the régime
unjustified. .

‘Unfortunately, the ﬁroﬁoeals in documents A/CONF.62/C.2/L.3 and L.11 did not_
reflect the concern thax had been expressed over the issues of the exploitation of the
sea~-bed and ef the land-locked or geogrephicelly disadvantaged countries; they even
1ntroduced an element of discrimination by ignoring the prlnclple of equelity of
treatment of straits linking two perts of the high sea or the high sea with the
terrltorlal seg of a State.

The right of freedom of navigation through straits should be reafflrmed, taking
inio account the position of the land-locked or geographlcally dlsadvantaged countries
es_laid‘down in thé»Kdmpala Declaration and mentioned by the delegaiion of the Sowviet
Union and also that of Staies whose territorial sea was linked to the high sea only

through a strait.

Approved For Release 2002/04/01 : CIA-RDP82S00697R000300040013-9 [ees



proved For Release 2002/04/01 : CIA-RDP82S00697R000300040013-9
A/CONF.62/C. 2/p 8R.1h4
English
Page 8

Mr. MESLOUB (Algeria) eaid that his country had mobilized all its resources ’
to ensure the well-being of its people, to which end it was necessary to promote and
develop broad internetional co-operation based on equality, respect and mutual benefit:

Algeria was a geographically disadvantaged country and, what was more, ite atcess
to the oceons was exclusively through straits. 4s & developing country bordering on a
semi-enclosed sem and practically #ithout regources, it should loglcally be subject to
a speciel régime affording access to the oceans. That right of free transit should be
similar to the right whose recognitiom was sought for thé& land-locked countrles, becauae
there would be no ssnse in recognizing the rights of ‘geographically disadvantaged
countries to the living resources of neighbouring economic zones if those countries were
simultaneously denied the means enabling them to enjoy those rights.

With those considerations in mind; his 3elegation had felt it should Prepare” some
draft articles (A/CONF.62/C.2/L.20) which, elthough they could be improved, would help
the Conference to finrd & solution thet was Just and therefore acceptable to all Btates.

It should be noted above all that the draft articles had been drawn up in a special
context, that of semi-enclosed seas like the Mediterranean, and would aprly to only one
type of straits, those Joining two parts of the high see and used traditionally for
interrationsl navigation. They thus exclu’ed the category of straits that linked the
territorial see of a Stste with the high ses.

A distinctior was made between the régime of passage for merchantlénd,similar
vessels and warships and similar vessels. For the former, the régime of free transit
should apply when they were travelling to and from ports in certain countries, likeiv
Algeria, for which the strait was the only passageé. Naturally, recognltzon in that
particular context of the right cf free transit without any hlndrance or restrlctlon
impled observance of certeir rules intended to promote shipping. S

We zhips and similer vessels passing through those straits should de subJeeﬁ to
the régime of innocent peszage since a sovereign State had the right to safeguard its
legitimate security interests.: o

That distinction took care of the interests of the international community, which
were protected by the righti of free transit, and straits States' rir .:s, €1l ‘vere
protected by the concept of innocent passage. It also demonstrated the peaceful:
aspirations of the smell rnd medium-sized countries, whose sole desire was to ensure the

well-being and develorment of their peoples.
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(Mr. Mesloub, Alzeria)

Te emphasized that the draft articles did not refer to the gquestion of overflight,
because his delegation shared the opinion that the topic should be dealt with not by
the Conference, but by other existing bodies. He also stressed that the draft artlcles
did not question the status of passage through straits that were already the subject
of international conventions.

His delegation hoped that the proposals contalned in document A/CONF 62/C 2/L 20 _
would be supported by all delegations; it was prepared to co~operate w1th them to

resolve the crucial problem under dlscu351on.

Mr. PRIETO (Chile) seid that his delegation attached greét imporfance to thé
question of straits used for internétiohal navigation, because that wes the topic that
had led the great Powers to submit their first joint project, which led to the |
establishment of the enlarged See~Bed Committee.

In view of the importance of the 1ssue for the 4nternat10nal community, it weas
egsential to be very strict in defining the legal form in order to avoid any amblgulty
over what was meant by straits used for internetional navigation.

His delegation had noted that the proposals submitted on item U by some delegations
contained no precise definition at all, a fact that if hed already pointed out, together
with the delegations of Canada, Norwey and France, in the work of the Sea-Bed '
Prepardtory Committee. '

Straits used for intarnational navigation had been defined by international
usage, by 1nternat10nal Jurisprudence 1n the April 1949 judgement of the International
Court of Justice on the Corfu Channel Case, and in the 1958 and 1960 Convention on the
Territorial Sea and the Contiguous Zone.

In the Corfu Channel Case the International Court of Justice had defined stralits
used for internstional nav1gat10n as str&lts that were used for. international '
nav1gatlon between one pdrt of the high seas and another part of the high seas. There
were two very specific ‘elements in that definiticon, the first being geographical and
_the second the fact that the stralts were used for international nav1gatidn and were
traditionally used for international traffic by ships of all countries.

Referring to article 10, paragraph 4 of the Convention on the Territorial Sea and-
the Contiguocus Zone, he noted that it too contained the two basic elements in the
judgement on the Corfu Charnel Case, namely, the geographical element of linking two

parts of the high seas and the traditional use for internationel navigation.
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(Mr. Prieto, Chile)

It was therefore essential that the Convention to be drawn up by the Conference
should define what was meant by straits used for international navigation. He suggested
that the working paper on that question should inclucde a foot-note indicating that )
straits used for international navigation referred to straits as defined in the judgement
ot the International Court of Justice on the Corfu Charnel Case and in article 16,
paragraph 4 of the 1958 and 1960 Conventions on the Territorial Sea and the Contiguous Zone.

The CHAIRMAN said that he took note of the suggestion made by the representative
of Chile.

Mr. OGUNDERE (Nigeria), noting that Nigeria was not a strait State, said that
its interest in the matter under consideration related to the peaceful uses of the seas
by the merchant vessels of all States, including Nigeria, and to the passage of warships
through straits used for international navigation within the territorial sea of a State,
subject to acceptable international legal norms. He agreed with the representatives of
Canada and Chile thst the future Convention should contain satisfactory definition of the
expression “straits used for international navigation'.

A few centuries previously, the seas had belonged to two greet Powers, Spain and

Portugal, and the oceans of the world and the terra incognita had been divided between

them by papal bulls. Later, those two great Powers had been challenged by other great
Powers, including Great Britain. France, the Netherlands, Germany and Belgium, which
refused to accept the situation. Since then the super-Powers had displaced the great
Powers in world influence. The first two United Nations Conferences on the Law of the
Gea held at Geneva in 1953 and 1960, hed tried in vain to grant coastal States, including
strait States, sovereignty over an area of sea adjacent to their coasts. The Third
Conference on the Law of the Sea must now redress the historical imbalance which had
granted a few States ripghts and advantages over and above those enjoyed by other States.
It was in the light of that historical background that his delegation had studied
the United Kinedom draft articles contained in chapter three of document A/CONF.62/C.2/L.3,
document A/CONF.62/C.2/L.6 submitted by Spain, and document A/CONF.62/C.2/L.11 submitted

by the socialist countries.
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(Mr. Ogundere, Nigerisa)

His delegation, like other delegations, drew a sharp distinction between the passage
of merchant vessels througsh straits which formed part of the territorial sea and the
passage of warships and submarines through those straits. Documents A/CONF.62/C.2/L.3.
and L.11 both'pdstﬁlated freedom of passage similar to the freedom of ‘the high sees,
referred to as the "right of transit padsage” in document A/CONF,62/C.2/L.3 and a8 '~
"freedom of navigation’ in document A/CONF.62/C.2/L.11. ' “

His delegation agreed that all States -should enjoy the right of transit'pdssage”br R
freedom of navigation through all straits lying outbide the territorial waters of
coastal States and therefore within exclusive econonmic zories or in the high seas,
irrespective of whether the breadth of the territorial sea was fixed in the Convention
at 12 or 50 nautical miles. As proclaimed in the Declaration of the Organization of
African Unity on the issues of the law of‘the sea, contained in. document'A/CONF.62/33,
his delegation attached great importance to international navlgatlon through straits .that
formed part of the terrltorlal sea of a State and, in principle, supported the régime of
innocent passage subject to further clarlflcatlon concerning the deflnltlon of the régime,

He described some of the clar1f1cat19ps which would have to be made in such a =
definition.‘ Undef article 14, paragraph 6, of the 1958 Convention on the Territorial Sea,
submarines were requiréd to navigate on,the surface apd to show their fleg while
exercising the riﬁht of innocent passage through the territorial sea. Also, under
article 15, the cdaétal(State must not hamper innocent passage through the territorial
sea, and under article 16 the coastal State could take the necessary steps in its -
territorial sea to prevent passage which was not- innocent.

The draft articles submitted by the United Kingdom and contained in part III of
document A/CONF.62/C.2/L.3 were very useful, although in his view article 16 should end
at paragraph 2 (c). Artic]é 17 of that draft, which . contained only paragraph 3 of |
article 16 of the Convention on the Territorisl Ses and the Coutiguous Zone, should include
the other paragraphs of that article, thus taking fully into account section III of the
Convention relating to the right of innocent passage. ‘
He agrebd that all refexence to freedom of overfllght should be deleted in

R TRt

documenbs A/COYF 62/C 2/L 3 and L. ll

it e A bt B

His . delepatjon had llutﬂned attentlvely to arguments adduced to link passage through
streits with the national “security of. a State or group of States, and felt that the
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concept of State power had changed since the Charter of the United Nations had entered
into force. Referring to iArticle 24, paragraph 1, of the Charter, he said that national.
security arguments in favour of freedom of passage through straits were untenable in
international law unless they were based on a treaty entered into by the strait States
guarenteeing freedom of navigation through the straits to all States parties to the treaty.
Cne of the positive elements of ihe proposels submitted by the United Kingdoﬁ'and
by the socialist countries was the provision regarding responsibility of the flag Btate
for damages caused by ships passing through stiraits and the territorial sea. He

congratulated the sponsors of both drafts.

Ez;_ﬁéil}(Albania) said that he supported the principle of the gsovereignty of
straits States. States had the sovereign right to establish the régime necessaryAfor

the protection of their interests while, at the same time, they should permit
international navigation without any discrimination whatsoever.

Tn thet connexion, he observed that there were two trends representing two groups of
States. The first group consisted of coastal States which felt threatened by the
expansionist and imperialist policy of the super-Powers and claimed sovereign rights over
their territorial waters, including straits. The sec¢ond was made up of the two
super-Powers, which had built up considerably their ermies, navies and air forces, and
advocated fres passage thurough straits. His country, like all peace-loving countries,
cupporied the former group of States and would oppose the imperialist policy of the
super-fovers.

Passape through straits should be effected in conformity with the laws of the
~oastal State. which would issue the appropriate authorization to warships and military
sircraft. As to merchant vessels, it was unanimously agreed that they should be allowed
to pass through streits without restrictions, but the coastal State could establish any
regulations it deemed necessary to protect itself against threats to its sovereignty
which might result from the use by certain Powers of merchant ships for the purpose of
Asplonage.

The defence of the sovereignty of the coastal State over the waters of straits was
4 matter ol principle which, because of the threat posed by the expaﬁsionist poliey rof
the super-iowers, involved security matters.

‘"he question of straits not used for international navigation was an internal affair

of the States HiEscii PRPIEERSE 003 T2 KIS 380548556 530040013-0 /...
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Mr. AL-SABAH (Kuwaeit) said that he was meking the first part of his statement
on behalf of Iraqg, the Organization of African Unity, the Libyan Arab Republic, Seudi

Arebia, Qater and Kuwait. The term “gtraits used for international navigation" should
be strictly confined to straits which connected two parts of the high seas. Because of
that view, the Governments on whose behalf he was ‘spesking hed not adhered to the-
Convention on the Territorial Sea and the Contiguous Zone of 1958, since they opposed the
interpretation of that concept in article 16, paragraph 4, of that Convention which
treated 2ll straits alike. That provision had been politically motivated by the desire
to accommodate specific interests in a particular region.

- Speaking on behalf of his own delegetion, he said that the axtltude of States
towards the question of atraits was 1argely determined by geographical considerations and
political reslities which divided States into three main categories:

(a) States bordering on straits, ' .

(b) Small Powers which had a vitel interest in commercial navigation through straits

(c) Great Powers which, in addition to their interests in commercial navigation,
claimed special privileges for warships and militery aircraft.

The straits State ned & right to security, order and the protection of its coasts against
pollution and other hazards. At the same time the legitimate fight‘of'merchant vessels
of the internetional community to free and unlmpeded passage through straits used for
internstional navigation should be recognized.

Innocent passage was currently determined subjectively by the coastal State, which
could decide arbitrarily if passage was prejudicial to peace, ordér or security.
Objective criteria should be formulated which would guaranteé'freedom of transit to all
merchant vessels, vhile at the same time safeguerding the basic interests of the coastal
State. _ , | '

Nevertheless, different criteria should-benapplie&_to warships and military aircraft
in view of the risk involved in their passage. The concept of prior notification could
serve as a compromise formmla.

Special attention should be paid to the problem of States whose only access to the
ocean was through straits. The commercial navigation of those States depended totally
on the concept of freedom of transit. The commercial interests of those geographically
disadvantaged States should be protected. His delegation intended to present a deteailed
text relating to the concepts which he had just discussed. _
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. YANKOV (Bulgaria) said that since his country faced & semi-closed sea and’
its only access to the oceans was through international straits, it attached great
importauce to the ectablichment of an equitable and vigble régime of tramsit through
straits used for international navigation. The functional approach of the
maritime law led to & significant differentiation between the régime of the territorial
cea and tnat of streits used for international navigation. That differentiation could
not be disregarded on the tasis of the contention that those straits were part of the
territorial sea: such reasoning was not necessarily founded on either law or practice.

Conscious of the legitimete rights of the coastal States, Bulgaeria and the five
other delezations which hed sponsored the draft articles circulated in document
A/CONF.G2/C.2/L.11 had scught to achieve a fair balance of all interests in a solution
which to a large cxtent was e departure from the traditional concept of freedom of
the high seas in respect of straits used for international navigation and envisaged a
régime of rerulated free and unimpeded transit. The right of fleg States to freedom of
navigaticrn carried erplicit counterpart requirements and obligations. For example,
differe1t parasraphs of the draft articles contained provisions stating that warships in
~ransit ch-i1’C nct crgeace in military or other activities; that the coastal State should
have the @it to designate sea-lanes and traffic separation schemes; that ships in
transit, in particular supertankers, should take all precautionary measures to avoid
causing pollution of the waters and coasts of the straits; that the shipowner or the
person lis“le foi' damage to the coastal Btate, including in the last resort the flag
State, shculd assume resnmonsibility for such damage; that in recognition of its economic
interests ihe coastal Stete should have sovereign rights over the waters, sea-bed and
living ard miner: 1 resources of the straits; that the coastsl State should not place in
the straits eny instellotions which could interfere with or hinder the transit of ships.

T ose provisicns reflected the great efforts which had been made to reconcile the
traditional régime of f.-edom of the high seas applied to streits used for international

navigation with the requirements of coastal States.
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(Mr. Yankov, Bulga,r_ia)

It had been arzued that the régime of free transit through straits should apply to
merchant ships only and that prior auwthorizaetion by the“boastal State should be required
. for the transit of warships. However, that criterion might give rise to serious
problems by permitting the granting or refusal of access to straits for subjective
reasons which might very often be arbitrary or political. It was inadm1381ble that a
very limited number of States bordering straits used for international navigetion should
assume such discretion with regard to the global system of navigetion and the military
balaace in the oceans. Internstional transport and communi¢ations, and world peace and
security were of vitel concern to the international community as a whole. Consequently,
their control could not be left in the hands of a few States. On the contrary, it should
be based on an objective and equitable régime which would provide a viable internstional
legal framework in which they would function.

‘With regard to overfllgnt the reglme of free passage env1saged in artiele 3 of
the dreffngitlcles would apply mutatis mutandis. That régime was closely connected with

the régime of stralts, as it was an 1mportant part of the globel system of
communications. Consequently, there was no Justification for the view that the question
of overrlight was not within the scope of the law of the sea, and the Convention to be
prepared should contain some basic principles on that issue. If necessary, there mlght

i H £SO

be a rreety deallnb entirely with aerial navigation.

o His' deleguthn supported the proposal that the future Convention should contain a
reference to the Charter of the United Nations. . Furthermore, it was prepared to take
into account reasonable. proposals which would lead to genuine negotiations in whlch the
reglme for straits would be considered 105nt1y with.the régime for' the terrltorlai sea,
the concept of an economic zone, and the international régime for the sea-bed and’ ocean

floor beyond the limits of national Jurisdiction. .

" Mr. AL-QADHI (Iraq) said that his delegation did not agree with article 3 in
the draft articles submitted by Spain contained 'in document A/CONF.62/C.2/L.6. With
regard to the draft articles contained in document A/CONF.62/C.2/L.11, he felt that

article:l was a safeguard and ensured freedom of navigation through straits linking two
parts of the high seas while taking account of the interests of coastal States. That
article took into Lonsiderabion the aspirations of the world community. The criterion on
the baels of which it had been formuidted was an objective one and took cognlzance of the

world communltv 5 need to develop international trade and communlcations "while
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(Mr. Al-gadhi, Iraq)

accommodating the intercsts of all States concerned. His delegation supported that
article because it fTelt that freedom of navigation was one of the basic principles of
Lhe law of the sea.

Nevertheless, his delegation hed reservations concerning article 2 of the proposal
and also with regard to article 8 of the United Kingdom draft in document
A/CONF.62/C.2/L.3 and he reiterated what had been stated by the representative of
{uwait on behalf of Iraq aad other States.

lie appealed to the United Kingdon to delete article 8 of its draft. Similarly, he
asked the six Powers which had sponsored the draft articles contained in document
A/CONF.62/C.2/1..11 to delete article 2 of their text.

Mr. SAPOZHNIKOV (Ukrainian Soviet Socialist Republic) said that his country
had joined in sponsoring document A/CONF.62/C.2/L.11 because it attached great
importance to the problem of straits used for internationel navigation. His delegation

had already expleined its position in that respect during the preparatory work of the
Sea-Bed Committee.

Jome straits were the shortest and most coavenient route between seas and oceans
and were the only way for States to communicate, co-operate in different spheres and
develop economic, commercial and other relations. It was therefore wrong to say that the
maintenance of free transit through straits used for international navigation was of
interest only to certain States, even though Lis delegation was fully aware that all
countries did not use the ocean space and straits to the same extent at the present time.

When esteblishing principles for internastional navigation, it was important to
remember that they should be valid for at least s decade; it was therefore necessary to
take future prospects into account, since international straits were becomihg
increasingly important for the development of the international navigation of all
countries and for the encouragement of internmational relations.

Although some countries had access to the sea without passing through any strait,
wany other countries, ruch as the Mediterranean and the Black Sca countries, depended on
cuch pussege to gain sccess to the sea.

ilis country attached perticular importance to the articles contained in document
A/CONF.62/C.2/L.11, especially article 1, and insisted that freedom of navigation and

vverflight in the air space traditionally used by foreign aircraft for transit between
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(Mr. Sapozhnlkov, Ukrainian SSR)

The Ukrainian SSR was fully awere that it wes equally important to ensure the
legitimate interests of the coastal States concerned. The draft esrticles included
detailed provisions in that respect and could: constitute a good basis for the future
convention, taking account of the 1nterests ‘of all States,

The concept of innocent bassage could not be the bagis for a satlsfactory
arrangement That concept could not be applied to straits which formed part of the
high seas. Ships passed from.one part of the high ses to another through" those
waterways, which were often thelr only means of access to the ocean; nav1gat10n in the
streits could therefore not be subject to unilatersl rullngs by coastal States.

Coastal States must, of course, have some control over nav1gat10n through ‘the
straits, but such control should be compatible with the interests of 1nternat10nal
navigation. To grant coastal States absolute power of control didq not safeguard
equality and Justice, sinece it could lead to dlscrlmlnatlon agalnst States with whlch
they did not maintain good relatlons ‘ ‘

Those advocating the principle of control by the coastal State based their opinion
on the increasing threat represented by the strategic interests of the navies of the
super-Powers. It should, however, be clearly stated that the coastal State's control
over the straits would not prevent an 1ncrease in the number of warships, 31nce most
countrles possessing such fleets did not have to pass through straits to reach the
Oceans. That problem could only be solved by adopting the proposal of the Union of
Soviet Socialist Republlcs concerning genersl and complete disarmament. The régime for
the territorial sea could not serve as a basis for that for straits. o

With regard to the statement made by the repreuentative of China at the preceding
meeting, that country was continually holdlng up the work of the Conference by its
ingistence on making factious statements. For instance, it had referred to the
activities of warships of other countrles as if it itself possessed none. It might be
asked therefore what was China's position on’ disarmament. The truth was that when the
Soviet Union, supported by the majority of developlng countries, had proposed that a
conference on general disarmeuwent should be convened, China had raised objectlons vhen
the idea of a declaration on the prohibition of huclear weapons had been discussed in ‘the
- General Asaembly, that idea had been supported by the developing countries, but not’ by
Chlna China had also opposed the reductlon of defence budgets, which:would have freed

resources to help the developing countries.
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Mr. JUNIUS (Liberia) said that, as already indicated in the statement nmade
in plenary meeting on ¢ July. Liberia endorsed freedom of passage through straits used
for international navigation. For the time being, his delegation would not press for
a régime of ‘free” as opposed to “innocent" passage, since those terms had not yet been
satisfactorily defined by the Committee,

The Conference on the Law of the Sea might perhaps salter a large part of the law
of the sea, but he emphasized that the law in question was not that embodied in
treatises on the subject, nor was it that laid down in conventions vhich had not yet
entered into force. The fundamental law of the geea that currently prevailed was
Rrounded on the concept of mare liberum, which had been accepted for centuries by all

States as a cardinal tenet of the customary law of pations.

In the view of his delegation, the obllgatlon of those who wished to assert the
necessity for an extended control of navigation was to adhere to completely objective
safeguards, established by international agreements, with specific guarantees against
the discriminatory application of control measures.

All that his delegation was asking was that those who advocated an international
agreement with a view to extending their marine territory so that it would encompeass
international straits should accept in the same agreement firm commitments to respect
the rights of those countries whose vessels traversed the straits, on the basis of

freedom of the seas.

tir. FRASER {India) recalled that, in its statement of 3 July on the. questlon
of straits, his delegation had expressed its concern for the development of its
merchant fleet and had declared its support for proposals which ensured smooth and
unimpeded passage of merchant ships, and of all other vessels, whether on the hlgh seas,
or through straits used for international navigation, or through other traditional
channels of navigation. It was obvious that passage through straits used for
international navigation was absolutely necessary for international communications and
vconomic development, although admittedly passage through territorial waters might
simply be a matter of convenience. For that reason, any obstacle to passage through
ttraits might have very far-reaching consequences in terums of transport costs and time.
There had been some proposals that merited cearefil consideration, and among them

it was pertinent to quote those that endeavoured to strike a balance between the
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straits. The draft -articles contained in chipter IIT of document A/CONF.62/C.2/L.3,
" presented by the. United Kingdom, and the smendments to them.proposed by Denmark and
Finland in document A/CONF.62/C. 2/L.15 might be found useful in that respect.

The six-Power proposal in document A/CONF 62/C.2/L.11, and the proposal mede by
Omen, in document A/CONF.62/C.2/L.16, were also of interest.

In the view of his delegation, it was necessary to lay down provisione which would
impose & duty on the flag-State to ensure protection of the interests of the coastal
States concerned. - & con51deratlon of v1tal importance for the security of the coastal
State and for the protectlon of its marlne environment. Similarly, provisions would
also have to be laid down to ensure the expedltlous and unlnterrupted pagsage of ships,
and others that would impose a duty on transiting ships to refrain from engaging in
activities which were not related to simple passage, such as fishing. Those provisions
ghould also prohibit warships from engeglng in eny exercises or manoeuvres, using
weapons, launching .or taking on boerd any aircraft and carrying out scientific research.
As had been suggested by the representatlve of Slngapore, 8 su;table reglme mlght be
evolved for the passage of submarines whlch would take into account the need for them
to navigate on the surface whlJe in transit through straits. '

Clearer provisions would also be "eeded for the prevention and control of
pollution by ships, and to estabiish the res ponslbnllty of the flag—State in respect '
of damege resulting from non—complrenc with the laws of the coastal State.

_ His delegatlon also wished ho revert to the proposali submltted by a number of
delegations in the Sea-Bed Comnittee, and to the variants thereon, and he expressed the
hope that the Chalrman ‘would make an assessment ¢f the various proposals, in order to
provide a basls for conelderntlon of a question of such importance to coastal States,

to States bordering on strelts, and to the international community in general.

OTHER MATTERS

tr. GODOY (Paraguay), supported by Mr. ARIAS SCHREIBER (Peru), spesking on &
point of order, formally proposed that, under rule 26, of the rules of procedure, the

Commlttee should 1imit speeches to a maximum of 15 minutes.

The CHAIRMAN said that, if there were no objections, he would take it that

the Committee agreed to limit speeches to a meximum of 15 minutes.
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Hr. LING (China), spesking in the exercise of his right of reply, said that-
the fact that his delegation hed supported the proposal that a clear distinction should
be drawn betweén merchant vessels and warships, thus revealing the real ptrpdse 6f the
super-Powers in advocating freedcm of navigation, had induced the delegation of the
Uk:-ainian Soviet Socialist Republic to defend its position by sophistry.

On the subject of diearmament, China was opposed to indiscriminate "general
disarmament” and favoured genuine disermament, which must be, first of all, the
disarming of the super-Powers. China refu-ed to become a party to the Partial Nuclear
Test Ban Treaty becaure it wished to eliminate the nuclear monopoly and nuclear
vlackmail of the super-Powers. China's nuclear tests were for the sole purpose of
sclf-defence and it had declared that it would never be the first to use nuclear
weapons. That pledge remained valid, and the super-Powers had not yet dared to
-nderteke such a commitment. | ‘

Chire had also settled its boundary questions with most of its neighbouring
ssuntries and had not a single soldier stationed abrcad, or & single military base.

- contrast, there were those who were engaged in frenzied arms expansion and who were
constantly dispatchirz their warships thousands of miles off to interfere in the
internal affairs of other countries, resorting to every possible means of securing
military bases in other countries, conducting military exercises in the off-shore areas
of other countries and plundering their resources. Those were facts that had been
denounced by world publi- opirich and had codled forth protests from the Govermments of
several countriea; the truth cmiid not be distorted by sophistry.

tir. SAPOZHNIKOV (Ukrainiar Soviet Socialist Republic) speaking in the
exercise of his righ* of reply, said the real fact was that the representative of

China had not referred to any of the questions raised by his own delegation.

The meeting rose at 7.00 p.m.
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