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FEDERAL ACQUISITION ACT

COMMITTER ON ARMED SERVICES

U.S. SENATE,
CoMMITTEE ON ARMED SERVICES,
Washington, D.C

The committec met, pursuant to notice, at 9:30 a.m., in room 212,
Russell Senate Office Building, Senator Robert Morgan presiding.

Present : Senators Morgan and Goldwater.

Also present : John C. Roberts, general counsel; John T. Ticer, chief
clerk ; Phyllis A. Bacon, assistant chicf clerk ; Rhett B. Dawson, coun-
sel; George H. Foster, Jr., professional staff member; Doris E. Con-
nor, clerical assistant ; John Stirk, assistant to Senator Morgan; David
M. Fitzgerald, assistant to Senator Garn; Jeffrey Record, assistant to
Senator Nunn; and Brian Walsh, assistant to Senator Chiles.

Senator Morean. We will call the meeting to order,

'he committee, this morning, will consider two matters. First, S.
1264, the Federal Acquisition Act of 1977, and later, Senator Gold-
water, with your permission, we will consider some routine unobjected-
to nominations.

[The bill S. 1264 follows 1]

[8. 1264, 95th Cong., 2d sess.]

A BILL To provide policies, methods, and criterla for the acquisition of property and
cervices by executive agencies

Be it enacled by the Senate and House of Representatives of the United States
of America in Congress assembled,

SHORT TITLE; TABLE OF CONTENTS

Secrion 1. (a) Smort Trrie—Thig Act may be cited as the “Federal Acquisi-
tion Act of 1977,
(b) TABLE OF CONTENTS.—
See. 1. Short title; table of contents.
Sec. 2. Declaration of policy.
Yee. 3. Definitions.

TITLE T—ACQUISITION METIIODS AND REGULATORY GUIDANCE
gee. 101, Acquisition methods.
Sec, 102. Regulatory compliance.

[ITLE IT-—ACQUISITION BY COMPEITTIVE SEALED BIDS

See, 201. Criteria for use.
See. 202, Invitation for sealed bids.
See. 203, Kvaluation, award, and notifications.

TITLE III—ACQUISITION BY COMPETITIVE NEGOTIATION

Seec. 301, Criteria for use.
Sec. 302. Solicitations.

(1)
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303. Evaluation, award, and notifications.
304, Noncompetitive exceptions.

305. Price and cost data and analysis.
806. Access to records.

TITLE IV~—ACQUISITION BY SIMPLIFIED SMALL PURCHASE METIIOD

401. Criterion for use,
402. Solicitations and awards.

TITLE V—GENERAL PROVISIONS

501. Contract types.

502. Warranty against contingent fees.

503. Cancellations and rejections.

504. Multiyear contracts.

505. Advance, partial, and progress payments.
506. Remission of liquidated damages.

507. Determinations and findings.

508. Collusive bidding information.

509. Government surveillance requirements.
510. Maintenance of regulations.

511. Payment of funds due.

512. Publication of intent.

513. Revisions of thresholds.

514. Sunset for specifications.

515. Minority business participation.

516. Limitation on contract claims.

TITLE VI—DELEGATION OF AUTITORITY

601. Delegation within an executive agency.
602. Joint acquisitions.

TINLE VII—PROTESTS
701. Purpose.

702. Jurisdietion.

703. Proceedings.

704. General provisions,

705, Judicial review.

TITLE VIII-—APPLICABILITY OF SUBSEQUENT LAWS
801. Applicability of subsequent laws.
802. Separability.

TITLE IX—AMENDMENTS AND REPEALS

901. Amendments.
902. Repeals.

DECLARATION OF POLICY

Findings

Sec. 2. (a) The Congress hereby finds that—

(1) the laws controlling Federal purchasing have become outdated, frag-

mented, and needlessly inconsistent ;

(2) these deficiencies have contributed to significant inefficiency, ineffec-

tiveness, and waste in Federal spending;

(8) a new consolidated statutory base is needed, as recommended by the

Commission on Government Procurement;

(4) further, existing statutes need to be modernized to focus on effectve

competition and new technology in that—

Approved For

(A)_ national productivity rests on a base of competitive industry
applying new technology in its goods and services; and
(B) Iederal spending practices can encourage the Nation’s business

community by stimuolating effective competition and the application of
new technology.
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Policy

(b) It is the policy of the United States that when acquiring property and
services for the use of the Federal Government, the Government shall, whenever
practicable rely on the private sector, and shall act so as to—

(1) best meet public needs at the lowest total cost ; ‘

(2) maintain the independent character of private enterprise by substi-
tuting the incentives and constraints of effective competition for regulatory
controls; .

(3) encourage innovation and the application of new technology as a
primary consideration by stating agency needs so that prospective suppliers
will have maximum latitude to exercise independent business and technical
judgments in offering a range of competing alternatives; E

(4) maintain and expand the available Federal supply base by judicious
acquisition practices desighed to assure Government contracting with new
and small business concerns to the maximum practicable extent ;

(5) make available for review and examination those pertinent Federal
laws and regulations applicable to the awards of contracts and those which
may impact the performance of contracts, including, for example, Federal
laws and agency rules relating to air and water cleanliness requirements,
and to occupational safety requirements; L . .

(6) provide opportunities to minority business firms to grow through Goy-
ernment contracts; ' -

(7) initiate large scale productions only after the item or equipment to
be acquired has been proven adequate by operational testing ; ’ .

(8) provide contractors with the opportunity to earn a profit on Govern-
ment contracts commensurate with the contribution made to mecting public
needs and comparable to the profit opportunities available-in other markets
requiring similar investments, technical and financial risks and skills;

(9) minimize Government surveillance of eontractor operations and con-
tractor performance, and to waive any controls and surveillance not necessary
to ingure satisfactory performance ot contracts; .

(10) pay contractors promptly any moneys due them under contracts
awarded by the United States; -

(11) rely on and promote effective competition ; to insure the availabiilty
to the Government of alternative offers that provide a range of concept, de-
sign, performance, price, total eost, serviee, and delivery; and to facilitate
the competitive entry of new and small sellers. ‘Bffective competition is gen-
erally characterized by— :

(A) timely availability to prospective sellers of information required
to respond to agency needs : : -

(B) independence of action by buyer and seller; :

(C) efforts of two or more sellers, acting independently of each other,
to respond to an agency need by creating, developing, demonstrating, or
offering products or services which hest mect that necd, whether that
need is expressed as an agency mission need, as a desired function to be
performed, performance or physical requirements to be met, or as some
combination of these; and

(D) absence of bias or favoritism in the solicitation, evaluation, and
award of contracts.

DEFINITIONS

Skc. 3. For purpose of this Act— .

(a) The term ‘“acquisition” mcans the acquiring by contract with appropriated
funds of property or services by and for the use of the Federal Government
through purchase, lease, or barter, whether the property or services are already
in existence or must be created, developed, demonstrated, and evaluated. Acquisi-
tion includes such related functions as determinations of the particular agency
need; solicitation; selection of sources; award of contracts; contract financing ;
contract performance ; and contract administration, '

(b) The term. “executive agency” means an executive department as defined
by section 101 of title 5, United States Code; an indcpendent establishment as
defined by section 104 of title 5, United States Code (except that.it shall not
include the General Accounting Office) ; a military department as defined by sec-
tion 102 of title 5 United States Code; the United States Postal Service; and a
wholly owned Government Corporation as defined by section 848 of title 31,
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United States Code (but does not include the Tennessee Valley Authority or the
Bonneville Power Administration).

(¢) The term “agency head” means the head of an executive agency as defined
in subsection (b).

(d) The term “contracting officer” meang any person who, either by virtue of
his position or by appointment in accordance with applicable regulations, has the
authority to enter into and administer contracts and make determinations and
findings with respect thereto. The term also includes the authorized representa-
tive of the contracting officer, acting within the limits of hig authority.

(e) Te term “property” includes personal property and leaseholds and other
interests therein, but excludes real broperty in being and leaselolds and other
interests therein.

(f) The term “total cost” means all resources consumed or to be consumed in
the acquisition and use of property or services. It may include all direct, indirect,
recurring, nonrecurring, and other related costs incurred, or estimated to be in-
curred in design, development, test, evaluation, production, operation, mainte-
nance, disposal, training, and support of an acquisition over its useful life span,
wherever each factor is applicable,

(g2) The term ‘“functional specification” means a description of the intended
use of a product required by the Government. A functional specification may in-
clude a statement of the qualitative nature of the product required and, when
necessary, may set forth those minimum essential characteristics and standards
to which such product must conform if it is to satisfy its intended use.

(h) The term “unsolicited proposal” means a written offer to perform a pro-
posed effort, submitted to an agency by an individual or organization soley on
its own initiative with the objective of obtaining a contract, and not in response
to an agency request or communication.

TITLE I—ACQUISITION METHODS AND REGULATORY COMPLIANCE
ACQUISITION METHODS

Sec. 101, (a) Except as otherwise authorized by law, an executive agency shall
acquire property or services in accordance with this Act by utilizing—

(1) the competitive sealed bids method as provided in title IT of this Act;
or

(2) the competitive negotiation method, as provided in title IIT of this Act;
or

(3) the simplified small purchase method ag provided in title IV of this
Act.

(b) These methods of acquiring property or services are equally valid alterna-
tives when selected on the basis of the nature of the product or service being
acquired, the circumstances of the acquisition, and other criteria set forth in this
Act as implemented by the Administrator for Federal Procurement Policy.

REGULATORY COMPLIANCE

SEc. 102, (a) The Administrator for Federal Procurement Policy is authorized
and directed, pursuant to the authority conferred by Public Law 93-400 and sub-
jeet to the procedures set forth in such public law—

(1) to promulgate a single, simplified uniform Iederal regulation im-
plementing this Act and to establish procedures for insuring compliance with
the Act and such regulation by all executive agencies within two years after
the date of enactment of this Act;

(2) to review such regulation on a regular basis and issue revisions as
necessary ;

(3) to make periodic studies in order to determine whether agency com-
pliance with this Act has been efficient and effective ; and

(4) to establish and oversee a program to reduce agency use of detailed
product specifications.

(b) The Administrator for Federal Procurement Policy shall include in his
annaal report required under section 8 of Public Law 93-400 a report of his
activities under this section, including his assessment of agency implementation
of and compliance with the requirements of this Act (including, for example,
specific reductions in the use of detailed specifications pursuant to this Act), and
recommendations for revisions in this Act or any other provision of law.
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TITLE II—ACQUISITION BY COMPETITIVE SEALED BIDS

CRITERIA ¥OR USE

Sec, 201, The competitive sealed bids method shall be used in the acquisition
of property and services when all of the following conditions are present—

(1) the anticipated total contract price exceeds the amount specified in
title IV of this Act for use of the simplified small purchase method ;

(2) the agency need can be practicably defined in terms not restricted by
security or proprietary design;

(3) the private sector will provide a gufficient number of qualified sup-
pliers willing to compete for and able to perform the contract;

(4) suitable products or services capable of meeting the agency need are
available so as to warrant the award of a fixed price contract to a successful
pidder selected primarily on the basis of price;

(5) the time available for acquisition is gufiicient to prepare the purchase
description and to carry out the requisite administrative procedures;

(6) the property or service i3 to be acquired within the limits of the
United States and its possessions; and

(7) the price for the property or service has not been established by or
pursuant to law or regulation.

INVITATION FOR SEALED BIDS

Sko. 202, (a) The invitation for sealed bids shall be publicized in aceordance
with section 512 of this Act and shall be issued in such a way that—

(1) the time prior to opening the bids will be sufficient to permit effective
competition; and

(2) the invitation will be accessible to all interested or potential bidders,
however, eligibility to participate in the bidding may be restrieted to con-
cerns eligible to participate in small business get-agides or other such
authorized programs.

(b) The invitation shall include a description of any factors in addition to
price that will be considered in evaluating bids.

(¢) To the maximum extent possible and consistent with needs of the agency,
functional specifications shall be used to permit a variety of distinet products
or services to qualify and to encourage effective competition.

(d) The preparation and use of detailed product specifications in a purchase
description shall be subject to prior approval by the agency head. Such approval
shall include written justification, to be made a part of the official contract file,
delineating the circumstances which preclude the use of functional specifica-
tions and which require the use of detailed product specifications in the purchase
descriptions.

(e) Where it is impracticable to plan for award primarily on the basis of
price, the contracting officer may request the submission of unpriced technieal
proposals and subsequently issue an invitation for sealed bids limited to those
offerors whose technical proposals meet the standards set forth in the original
invitation.

EVALUATION, AWARD, AND \NOTIFICATIONS

Sro. 203. (a) All bids shall be opened publicly at the time and place stated in
the invitation.

(b) Award shall be made to the responsible bidder whose bid conforms to the
invitation and is most advantageous to the Government, price and other factors
considered : Provided, That all bids may be rejected when the agency head deter-
mines that, for cogent and compelling reasons, it is in the Government’s interest
to do so.

(¢) Notice of award shall be made in writing by the contracting officer with
reasonable promptness and all other bidders shall be appropriately notified.

TITLE III—ACQUISITION BY COMPETITIVE NEGOTIATION

CRITERIA FOR TUSE

SEec. 301, The competitive negotiation method shall be used in the acquisition
of property and services when—
(1) the anticipated total contract price exceeds the amount specified in
title IV of this Act for use of the simplified small purchase method; and
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(2) the acquisition does not meet the criteria established pursuant to sec-
tion 101 (b) or as set forth in section 201 of thig Act for use of competitive
sealed bids.

SOLICITATIONS

Src. 802. (a) Solicitations for offers shall be issued to a sufficient number of
qualified sources so as to obtain effective competition and shall be publicized in
accordance with section 512 of this Act, with copies of the solicitation to be pro-
vided or made accessible to other interested or potential sources upon request;
however, eligibility to respond to the solicitation may be restricted to concerns
eligible to participate in small business set-asides or other such authorized
programs.

(b) (1) Each solicitation shal} include both the evaluation methodology and
the relative importance of all significant factors to be used during competitive
evaluation and for final selection, In any case, if price is included as a primary
or significant factor, the Government’s evaluation shall be based where appro-
priate on the total cost to meet the agency need.

(2) Any changes in the evaluation tactors or their relative importance shall be
communicated promptly in writing to all competitors.

(¢) To the maximum extent practicable and consistent with agency nceds,
solicitations shall encourage affective competition hy—

(1) setting forth the agency needs in functional terms so ag to encourage
the application of a variety of technological approaches and elicit the most
bromising competing alternatives.

(2) not prescribing performance characteristics based on a single ap-
proach, and

(3) not prescribing technical approaches or innovations obtained from any

Dbotential competitor.

{(d) If either the Government or an offeror identifies inadequacies in the solici-
tation which cause misunderstandings of the agency’s needs or requirements,
clarifieation of intent shall be made to all offerors in a timely fashion and on
an equal basis.

(e) The preparation and use of detailed specifications in a solicitation shall
be subject to prior approval by the agency head. Such approval shall include
written justification to be made g part of the official contract file, delineating
fhe ecircumstances which preclude the use of functional specifications and which
require the use of detailed product specifications.

LVALUATIONS, AWARD, AND NOTIFICATIONS

Ske. 303. (a) Written or oral discussions shall be condueted with all responsi-
ble offerors in a competitive range. Such discussiong shall generally be limited to
obtaining any needed clarification, substantiation, or extension of offers. An
initial offer may be accepted withont discussion when it is clear that the agency
need would be satisfied on fair and reasonable terms without such discussions,
and the solicitation has advised all offerors that award may be made without
discussions. If discussions are conducted with any offeror, discussions shall be
conducted with all offerors in a competitive range. Discussions shall not disclose
the strengths or weaknesses of competing offerors, or disclose any information
from au offeror’s proposal which would enable another offeror to improve his
broposal as a result thereof. Auction techniques are strictly prohibited. Auction
techniques include, but are not lmited to, indicating to an offeror a price which
must be met to obtain further consideration, or informing him that hig price
is not low in relation to another offeror, or making multiple requests for best and
final offers. Detailed negotiations of price and technical factors shall generally
be limited to the successful offerors(s).

(b) When wards are made for alternative approaches selected on the basig
of the factors contained in the solicitation, whether for design, development,
demonstration, or delivery, the contractors shall be sustained in competition to
the maximum extent practicable until sufficient test or evaluation information
becomes available to narrow the choice to a particular product or service.

(e) Until selection ig made, information concerning the award shall not be
diselosed to any person hot having source selection responsibilities, expect that
offerors who are eliminated from the competition may be informed prior to
awards.

(d) Award shall be made to one or more responsible offerors whose proposal(s),
as evaluated in accordance with the terms of the solicitation are most advantage-
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ous to the Government. Notification of award to all unsuccessful offerors shall
be made with reasonable promptness.

(e) Notwithstanding any other provision of this Act, tha continued use of
multiple award schedules is authorized.

NONCOMPETITIVE EXCEPTIONS

Src. 804. (a) Compliance with the procedures prescribed in sections 302 and
803 is not required if the contract to be awarded stems from acceptance of an
unsolicited proposal, or if the agency head determines that it is in the best
interest of the Government to enter into noncompetitive contract: Provided,

(1) That such determination, together with the reasons therefor, is in
writing, and conforms with regulations issued by the Administrator for
Jtederal Procurement Policy, pursuant to section 102(a) (1) and

(2) (A) for all contracts except those stemming from the acceptance of
an unnsolicited proposal, notice of intent to award such a contract shall be
publicized pursuant to section 512 at least thirty days in advance of solicita-
tion of a proposal from the prospective contractor; or, at least thirty days
in advance of the proposed award date, when earlier notice is impracticable.
Such notice shall include a description of the property or services to be
acquired, the name of the prospective source, the time for accomplishment of
the work, and the reason for selection of the source. If, after such notice,
other sources demonstrate an ability to meet the requirements for the work
to be performed, a solicitation shall be issued to all such prospective offerors;

(B) in the case of those contracts stemming from the acceptance of an
nnsolicited proposal, notice of intent to award such a contract shall be
publicized prior to award, pursuant to section 512 of this Act. Such notice
shall include a description of the property or service to be acquired, the
name of the prospective source, and the time for accomplishment of the
work.

(b) Where therc is no commercial usage of the product or service to be
acquired under this section, and the agency head determines that substantial
follow-on provision of such product or service will be required by the Govern-
ment, the agency head shall, when he deems appropriate, take action through
contractual provision, or otherwise, to provide the Government with a capability
to establish one or more other competitive sources.

PRICE AND COST DATA AND ANALYSIS

Sro. 805. (a) (1) The term “price data” means actual prices previously paid,
contracted, quoted, or proposed, for materials or services identical or compa-
rable to those being acquired, and the related dates, quantities, and item deserip-
tions which prudent buyers and sellers would reasonably expect to have a sig-
nificant effect on the negotiation of a contract price or payment provisions.

(2) The term “cost data” means all facts which prudent buyers and sellers
would reasonably expect to have a significant effect on the negotiation of a con-
tract price or payment provisions. Such data arve of a type that can be verified as
as being factual, and are to be distinguished from judgmental factors. The term
does, however, include the facts upon which a contractor’s judgment is based.

(3) The term “price analysis” means the process of examining and evaluating
a price without evaluation of the individual cost and profit elements of the price
being evaluated.

(4) The term “cost analysis” means the element-by-clement examination and
evaluation of the estimated or actual costs of contract performance, and involves
analysis of cost data furnished by an offeror or contractor and the judgmental
factors applied in projecting from such data to the offered price.

(b) The contracting officer shall obtain price data and shall use price analysis
techniques to analyze and evaluate the reasonableness of a negotiated prime con-
tract price or of a price adjustment pursuant to a modification thereto where—

(1) the price is expected to be $500,000 or less;

(2) the price is based on an established catalog or market price of a com-~
mercial item sold in substantial quantities to the general public; or

(3) there has been a recent comparable competitive acquisition.

(¢) In the case of subcontracts, when any of the conditions in subsection (b)
applies, price data shall be obtained and price analysis techniques shall be used
to analyze and evaluate the reasonableness of—

(1) a subcontract price—where evaluation of a subcontract price is neces-
sary to insure the reasonableness of the prime contract price, or

33-280—78—2
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(2) a subcontract price adjustment pursuant to a prime contract modifica-
tion.

(d) Except as provided in subsection (b) (2) and (3), cost data shall ba
obtained and cost analysis techniques shall be used to analyze and cevaluate the
reasonableness of prices—

(1) whenever the price of a negotiated prime contract or a price adjust-
ment pursuant to a contract modification is expected to exceed $500,000: or

(2) for any subcontract price or price adjustment pursuant to a modifi-
cation thereto in excess of $500,000 which forms part of a negotiated prime
contract price or higher tier subcontract price.

(e) Notwithstanding subsection (b) hereof, the contracting officer may obtain
cost data and use cost analysis techniques when authorized under circumstances
set forth in regulations issued by the Administrator for Federal Procurement
Policy pursuant to thig Act.

(f) Contractors and subcontractors shall submit in writing such price data or
cost data as are required to be obtained bursuant to this section. Regulations
issued by the Administrator for Federal Procurement Policy may authorize iden-
tification in writing of price data and cost data, in lien of actual submission,
under specified circumstances.

(g) Any prime contract or subcontract or modification thereto for which price
data or cost data are required shall contain a provision that the price to the
Government, including profit or fee, shall be adjusted to exclude any significant
sums by which it may be determined by the contracting officer that such price
was increased because of reliance on data which were inaccurate, incomplete,
or noncurrent as of the date of submission or other date agreed upon between
the parties (which date shall be as close to the date of agreement on the nego-
tiated price or payment provisions as is practicable).

(h) The requirements of this section do not apply to contracts or subcontracts
where the price negotiated is hased on adequate price competition, prices set by
law or reglation, or, in exceptional cases, where the head of the agency deter-
mines that the requirements of thig section may be waived and states in writing
his reasons for such determination.

ACCESS TO RECORDS

SEc. 306, () Until expiration of three years affter final payment under a con-
tract or a subcontract negotiated or amended under this title, an executive agency
is entitled to inspect the plants and examine any books, documents, papers, rec-
ords, or other data of the contractor and his subcontractors that involve trans-
actions relating to the contract or subcontract or to the amendment thereof, in-
cluding all such books, records, and other data relating to the negotiation, pric-
ing. or performance of the contract or subcontract.

(b) TUntil expiration of three years after final payment under a contract or
a subcontract negotiated or amended under this title, the Comptroller General
of the United States or his authorized representatives is entitled to inspect the
plants and examine any books, documents, papers, records, or other data of the
contractor and his subcontractors that directly pertain to, and involve trans-
actions relating to the contract or subcontract or to the amendment hereof,
including all such books, records, and other data relating to the negotiation,
pricing, or performance of the contract or subcontract. This provision may be
waived for any contract or subcontract with a foreign contractor or subeon-
tractor, if the Agency head determines, with concurrence of the Comptroller
General, that waiver would be in the public interest. However, the concurrence
of the Comptroller General or his designee ig not required—

(1) where the contractor or subcontractor is a foreign government or
agency thereof or is precluded by the laws of the country involved from
making its books, documents, papers, or records available for examination ;
and

(2) where the head of the agency determines, after taking into account
the price and availability of the property or services from United States
sources, that the public interest would be best served by not applying sub-
section (b).

If subsection (b) is not applied to a contract or subcontract based on a deter-
mination under clause (2), a written report shall be furnished to the Congress.

(¢) Tospectiong and examinations by executive agencies under subsection (a)
shall be conducted only when necessary to insure efficient and economiecal con-
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tract performance and/or to evaluate the accuracy, completeness, and currency
of data submitted or identified pursuant to section 305. Multiple inspections and
examinations of a contractor or subcontractor by more than one executive
agency ghall be eliminated to the maximum extent practicable by coordinating
inspection and examination responsibilities in aceordance with regulations to be
issued or authorized by the Administrator for Federal Procurement I’olicy pur-
suant to this Act.

TITLY; IV—ACQUISITION BY SIMPLIFIED SMALL PURCIIASE METHOD

CRITERION FOR USE

Sxe. 401, The simplified small purchase method may be used in the acquisition
of property and services when the anticipated total contract price does not
exceed $10,000. In lieu of this method, the contracting officer may use either
of the competitive methods prescribed in title II or IXI of this Act when such
use would be more advantageous to the Government, ‘

SOLICITATIONS AND AWARDS

SEo. 402, The contracting officer shall use simplified small purchase methods
to obtain competition to the maximum extent practicable in making small pur-
chases and thereupon may make award to the source whose offer is most advan-
tageous to the Government. No provisiouns of this section are intended to elim-
inate effective screening of proposed acquisitions for appropriate application of
small business set-aside or other procedures designed to assist small businesses.
Simplified procedures for small purchases shall be issued by the Administrator
for Federal Procurement Policy pursuant to this Act.

TITLE V—GENERAL PROVISIONS

CONTRACT TYPES

8Ec. 501.- (a) Contracts may be of any type or combination of types, congistent
with the degree of technical and financial risk to be undertaken by the con-
tractor, which will promote the best interests of the Government except that the
cost-plus a percentage-of-cost system of contracting shall not be used under any
circumstances.

(b) The preferred contract type shall be fixed price consistent with the nature
of the work to be performed and the risk to be shared by the Governinent and
the contractor,

WARRANTY AGAINST CONTINGENT FEES

Smpo. 502. Bach contract negotiated under title III of this Act or an award to
be made as a result of the submission of a technical proposal under section
202 (e) of this Act shall contain a warranty by the contractor that no person or
selling agency has been employed or retained to solicit or secure the contract
upon an agreement or understanding of a commission, percentage, brokerage, or
contingent fee, excepting bona fide employees or bona fide established commer-
cial or selling agencies maintained by the eontractor for the purpose of securing
business; and that for any breach or violation of the warranty, the Government
may annul the contract without liability or deduet from the contract price or
consideration the full amount of the commission, percentage, brokerage, or
contingent fee. : .

CANCELLATIONS AND REJECTIONS

8ec. 503. (2) Where the contracting officer determines for cogent and com-
pelling reasons, that it is in the best interest of the Government, he may—

(1) withdraw or cancel a small purchase order which has not been ac-
cepted in writing by the contractor, prior to the contractor’s initiation of
performance; S

(2) cancel an invitation for sealed bids before bid opening or after bid
opening but before award ; or .

(3) cancel a request for proposal and reject all offers. ) .

(b) When requested, the contracting officer shall fully inform any unsuccess-
ful offeror or bidder of the reasons for the rejection of his offer or bid.
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MULTIYEAR CONTRACTS

SEc. 504. (a) Except as otherwise provided by law, an agency may make con-
tracts for acquisition of property or services for periods not in excess of five
years, when—

(1) appropriations are availuble and adequate for payment for the first
fiseal year ; and
(2) the Agency head determines that—
(A) the Government need for the property or services being acquired
over the period of the contract is reasonably firm and continuing ;: and
(B) such a contract will serve the best interests of the United States
by encouraging effective competition or promoting economies in per-
formance and operation ; and
(C) such a method of contracting will not inhibit small business
participation.

(b) The Administrator for Federal Procurement Policy may grant exceptions
to the five-year limitation imposed by subsection (a) upon the certification, in
such form and of such content as the Administrator may require, by the Agency
head that such exeeption is in the best interests of the Government. A copy of
each such certification and each exception granted shall be delivered to the chair-
man of the IHouse Committee on Government Operations, the Senate Committee
on Governmental Affairs, and the Committees on Appropriations of the House of
IRtepresentatives and the Senate, respectively.

(c) Any cancellation costs incurred must be paid from appropriated funds
originally available for performance of the contract, or currently available for
acquisition of similar property or services, and not otherwise obligated, or
appropriations made available for such payments.

ADVANCE, PARTIAL, AND PROGRESS PAYMENTS

SEC. 505. (a) Any executive agency may make advance, progress, partial, or
other payments under contracts.

(b) Advance and progress payments under contracts with small business con-
cerns shall be granted where possible and to the extent practicable under the
circumstances existing for each acquisition ; and provisions limiting advance and
progress payments to small business concerns may be inserted info solicitations.

(c) Payments under subsections (a) and (b) shall not exceed the unpaid
contract price.

(d) When progress payments are made, the Government shall have title to the
property acquired or produced by the contractor and allecable or properly
chargeable to the contract. Notwithstanding any other provisions of law, that
title may not be divested by any action of the confractor, or proceeding in bank-
ruptey, or encumbered by any lien or security interest.

(e) Advance payments under subsection (a) or (b) shall not be made in excess
of the amount required for contract performance, and may bhe made only upon
adequate security and a determination by the Agency head that to do so would
be in the public interest. Such security may be in the form of a lien in favor of
the Government on the property contracted for, on the balance in an account in
which such payments are deposited, and on such property acquired for perform-
ance of the contract as the parties may agree. This lien is paramount to any other
liens.

REMISSION OF LIQUIDATED DAMAGES

SEc. 506. Upon the recommendation of the Agency head the Comptroller Gen-
eral of the United States may remit all or part, as he considers just and equi-
table, of any liquidated damages provided by the contract for delay in performing
the contract.

DETERMINATIONS AND FINDINGS

Src. 507. (a) Determinations, findings, approvals, and decigiong provided for
by this Act may be made with respeet to contracts individually or with respcet to
classes of contracts and shall be final.

(b) Each determination, approval, or decision shall be based upon written
findings of the officer making the determination, approval, or decision, and shall
be retained in the official contract file.
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COLLUSIVE BIDDING INFORMATION

Sec. 508. (a) If the contracting officer or any other agency employee hag rea-
gon to to believe that any bid, proposal or offer evidences a violation of the anti-
trust laws or provisions of this Act, the matter shall be referred, in accordance
with agency procedures, to the Attorney General of the United States for ap-
propriate action.

(b} Upon the request of the Attorney General of the United States, the
Agency head shall make available to the Attorney General intormation which
the Attorney General considers necessary and relevant to any investigation,
prosecution or other action by the United States under the antitrust laws or
other statute enforced by the Attorney General.

(¢) The Agency head shall render necded assistance to the Attorney General
in any investigation and prosecution flowing trom the information provided in
subsection (a) or (b) or from other investigation and prosecution in other anti-
trust matters.

»

GOVERNMENT SURVEILLANCE REQUIREMENTS

SEc. 509. (a) Notwithstanding any other provisions of law, an agency shall,
upon applicantion by a contractor, waive the requirements listed in 509 (¢) for
that part of a contractor’s operation which is separately managed and accounted
for if, for the contractor’'s most recent fiscal year, more than 75 per centum of
the business of the aectivity, as measured by total revenues is conducted under
commercial and/or competitive Government contracts. To be competitive for
purposes of this section, the Government contracts must be firm fixed-price
or fixed-price with escalation with price the deciding factor in the award.

(b) The waiver provided in 509(a) shall not be granted if the contractor's
activity for the most recent fiscal year, had costs incurred of over $10,000,000,
under Government contracts where the contract prices were based on estimated
or actual costs. This category would include such contracts as cost reimbursement
type contracts, firm fixed-price contracts negotiated without price competition,
fixed-price incentive contracts, and time and material contracts,

(¢) 'The waiver provided in 509(a) shall apply to any or all of the following:

(1) reviews of contractor management and procurement systems;:

(2) determinations of reasonableness of indirect overhead costs;

(3) provisions of the Cost Accounting Standards Act (Public Law 91-379) ;

(4) advance agreements for independent research and development and
bid and proposal activities ; and

(5) provisions of the Renegotiation Act.

(d) The waiver period shall not exceed two years without reconsideration
by the Agency. The waiver may be canceled at any time or may be withheld al-
together if the Agency head makes a written determination that the waiver
should not apply.

{e) The waiver provided for in 509(a) shall not affect the General Accounting
Office access-to-records authority as set forth in section 306 of this Act.

MAINTENANCE OF REGULATIONS

Spe. 510. Notwithstanding the provisions of title IX of this Act or any other
provisions of law, regulations relating to Federal procurement promulgated or
in effect before the date of enactment of thigs Aect shall remain in effect until
repealed by order of the Administrator for Federal Procurement Policy or until
the lapse of two years after the date of enactment of this Aect, whichever is
carlier. No regulation preserved by operation of this section may be amended
without the prior approval of the Administrator for Federal I'rocurement Policy.

PAYMENTS OF FUNDS DUE

Spo. 511. A clause shall be included in every contract awarded by the United
States pursuant to this Act which shall provide for interest to be paid by the
Trederal Government to the contractor on any amount due to the contractor for
more than thirty days. No amount shall be considered due until receipt by the
Government of a proper invoice and any substantiating documentation required.
Interest payable by the Government shall be the interest in effect which has been
established by the Secretary of the Treasury pursuant to Public Law 92-41 (85
Stat. 97) for the Renegotiation Board, as of a date thirty days after the date
the amount becomes due.
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PUBLICATION OF INTENT

Skc. 512. It shall be the duty of the Secretary of Commerce, and he is em-
powered, to obtain notice of all proposed acquisition of above $10,000, from any
executive agency engaged in acquisitions in the United States; and to publicize
such notices in the daily publication “United States Department of Commerce
Synopsis of the United States Government Proposed Procurements, Sales, and
Contract Awards”, immediately after the necessity for the acquisition is estab-
lished ; except that nothing herein shall require publication of sich notices with
respect to those acquisitions—

(1) which for security reasons are of a clagsified nature ; or

(2) which involve perishable subsistence supplies ;or

(3) which are of such unusual and compelling emergency that the Govern-
ment would be seriously injured if notice were required to be publicized
thirty days in advance of the proposed contract award date. In all such
cases, notice shall be published at the earlies practicable opportunity ; or

(4) which are made by an order placed under an existing contract; or

(5) which are made from another Government department or agency, or
a2 mandatory source of supply ; or

(8) for which it is determined in writing by the procuring agency, with
the concurrence of the Administrator, Small Business Administration, that
advance publicity is not appropriate or reasonable.

REVISIONS OF TIHRESHIOLDS

Sec. 513. At least every three years, beginning with the third year after en-
actment of this Aet, the Administrator for Federal Procurement Policy shall
review the prevailing costs of labor and materials and may revise the amounts
stated in sections 305, 401, 509, and 512 or any prior revisions thereof, notwith-
standing any other provision of law, to reflect an increase or decrease by at least
10 per centum in the costs of labor and materials. At least sixty days in advance
of its effective date, the Administrator shall report to Congress any such revision
which by itself, or cumulatively with earlier increases, represents 50 per centum
or more increase.

SUNSET FOR SPECIFICATIONS

Skc. 514. All specifications shall be reviewed at least every five years, and shall
be canceled, modified, revised. or reissued as determined by such review.

MINORITY BUSINESS PARTICIPATION

Sec. 515. The Administrator for Federal Procurement Policy is authorized and
directed to initiate, in consultation with the Small Business Administration,
periodie reviews of acquisition programs within the executive branch with the
objective of making minority business participation in government contracting
more effective and assuring that minority businesses have full opportunity to
compete for Government contracts, Targets should be set which reflect the Gov-
ernment’s commitment to increasing minority business participation in Federal
contracting.

LIMITATION ON CONTRACT CLAIMS

Sre. 516, Any claim by an executive ageney against a contractor under a provi-
sion of a contract awarded by the agency pursuant to this Act shall be made
within six years from the date of final payment under the contract.

TITLE VI-DELEGATION OF AUTHORITY

DELEGATION WITHIN AN EXECUTIVE AGENCY

SEc. 601. Each ageney head may delegate any authority under this Act, pro-
vided that such delegation is made in accordance with regulations established hy
the Administrator for Federal Procurement Policy. Delegation of authority to
make determinations under sections 202, 302(e), 804, 305, 306, and 509 shall be
maintained at the highest organizational level practicable in order to protect the
integrity of the acquisition process consistent with the nature and the size of the
acquisition decision. The authority in section 7 02(b) to authorize the award of a
contract notwithstanding a protest pending before the Comptroller General may
not be delegated below the level of Assistant Secretary or comparable level,
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JOINT ACQUISITIONS

SEo, 602, (a) To facilitate acquisition of property or services by one executive
agency for another executive agency, and to facilitate joint acquisition by those
agencies—

(1) the Agency head may, within his agency, delegate functions and assign
responsibilities relating to the acquisition;

(2) the heads of two or more executive agencies may by agreement dele-
gate acquisition functions and assign acquisition responsibilities from one
ageney to another of those agencies or to an officer or employee of another
of those agencies; and

(3) the heads of two or more executive agencies may create joint or com-
bined offices to exercise acquisition funetions and responsibilities.

(b) Subject to the provisions of gection 686 of title 81, United States Code—

(1) appropriations available for acquisition of property and services by
an executive agency may be made available for obligation for acquigition of
property and services for its use by any other agency in amounts authorized
by the head of the ordering agency and without transfer of funds on the
books of the Department of the Treasury ;

(2) a disbursing officer of the ordering agency may make disbursement for
any obligation chargeable under subsection (a) of this section, upon a voucher
certified by an officer or cmployee of the acquisition agency.

TITLE VII—PROTESTS
PURPOSE

Sgo. 701. Under the authority contained in the Budget and Accounting Act,
1921, as amended, protests shall be decided in the General Accounting Office
if filed with that Office in accordance with this title. For purposes of thig title,
the term “protest” means a challenge to a solicitation, or to the award or pro-
posed award of any contract to be financed by appropriated funds for the acquisi-
tion of property or services or for any sale or lease by the Government and the
term “agency” means an exccutive department as defined by section 101 of
title 5, United States Code; an independent establishment as defined by section
104 of title 5, United States Code (except that it shall not include the General
Accounting Office) ; a military department as defined by section 102 of title 5,
United States Code; the United States Postal Service; a wholly owned Govern-
ment corporation as defined by section 846 of title 31, United States Code (but
does ot inelude the Tennessee Valley Authority or the Bonneville Power Ad-
ministration) ; and any department or agency or other activity of the Federal
Government whose accounts are subject to settlement by the Comptroller General
of the United States pursuant to the Budget and Accounting Act, 1921, as
amended.

JURISDICTION

SEc. 702, (a) In accordance with the procedures issued pursuant to section 704.
the Comptroller General shall have authority to decide any protest submitted
by an interested party or referred by any agency or Federal ingtrumentality.
An interested party is a firm or an individual whose direct economic interest
would be affected as contractor or subcontractor by the award or nonaward of
the contract.

(b) No contract shall be awarded after the contracting activity has received
notice of a protest to the Compiroller General while the matter is pending before
him: Provided, however. That the head of an executive agency may authorize
the award of a contract notwithstanding such protest, upon a written finding
that the inferest of the United States will not permit awaliting the decision of
the Clomptroller General: And provided further. That the Comptroller is advised
of such finding prior to the award of the contract.

(¢) With respect to any solicitation, proposed award, or award of contract
protested to him in accordance with this title, the Comptroller General is au-
thorized to declare whether such solicitation, proposed award, or award com-
ports with law and regulation.

PROCEEDINGS

Skc. 703. (a) To the maximum extent practicable, the Comptroller General

shall provide for the inexpensive, informal, and expeditious resolution of
protests.
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(b) Each decision of the Comptroller General shall be signed by him or his
delegee and shall be issued under the authority of the Comptroller General to
settle the accounts of the Government under the Budget and Accounting Act,
1921, as amended. A copy of the decision shall be furnished to the interested
parties and the executive agency or agencies involved,

(¢) There shall be no ex parte proceeding in protests before the Comptroller
General or his representative, except that this subsection shall not be deemed
to preclude informal contacts with the parties for procedural purposes.

(d) The Comptroller General is authorized to dismiss any protest he deter-
mines to be frivolous or which, on its face, does not state valid basis for protest.

(e) Where the Comptroller General has declared that a solicitation, proposed
award, or award of a contract does not comport with law or regulation, he
may turther declare the entitlement of an appropriate party to bid and pro-
posal preparation costs. In such cases the Comptroller General may remand
the matter to the executive agency involved for an initial determination as to
the amount of such costs. Declarations of entitlement to monetary awards shall
be paid promptly by the executive agency concerned out of funds available for
the purpose.

GENERAL PROVISIONS

Skc. 704. The Comptroller General shall issue such procedures, not inconsistent
with this title, as may be necessary in the execution of the protest decision fune-
tion. Hle may delegate his authority to other officers or employees of the Gen-
eral Accounting Office.

JUDICIAL REVIEW

SEc. 705. Any person adversely affected or aggrieved by the action, or the failure
to act, of an executive agency, or of the Comptroller General, in respect of a
solicitation or award hereunder may obtain judicial review thereof to the extent
provided by sections 702 through 706 of title 5, United States Code, including
determinations necessary to resolve disputed material facts or when otherwise
appropriate.

TITLE VIII—APPLICABILITY OF SUBSEQUENT LAWS

Sec. 801. No law enacted after the date of enactment of this Aect, including
any limitation in any appropriation bill or any limitation of any provision au-
thorizing the appropriation of funds, may be held, considered, or construed as
amending any provision of this Act, unless such law does so by specifically and
explicitly amending or superseding a specific and separately referenced pro-
vision of this Aect.

SEPARABILITY

SEc. 802. If any provision of thig Act or the application thereof to any person
or circumstance ig held invalid, neither the remainder of this Act nor the ap-
plication of such provision to other persons or circumnstances shall be affected
thereby.

TITLE IX—AMENDMENTS AND REPEATLS

AMENDMENTS

Sic. 901, (a) The Agriculture Department Appropriation Act, 1923, is amended
by striking out ¢, after due advertisement and on competitive bids,” in the first
proviso on the page at forty-second Statutes at Large, page 517 (7 U.S.C. 416).

(b) Section 101(d) and 104 of the Department of Agriculture Organic Act of
1944 (58 Stat. 734, 736; 7 U.8.C. 430, 432) are amended by striking out “in the
open market”,

(¢) Section 23356(Dh) of title 10, United States Code, is amended hy striking
out the last sentence.

(d) Sections 4504 and 9504 of title 10, United States Code, are each amended
by striking out everything after “United States” and inserting in lieu thereof
a period.

(¢) Sections 4505 and 9505 of title 10, United States Code, are cach amended
by striking out the second sentence.

(f) Clause (2) of section 502(c) of the Act of August 10, 1048 (62 Stat. 1283 ;
12 U.8.¢. 1701c¢ (b) (2)), is amended by striking out “, without regard to section
3709 of the Revised Statutes”.

Approved For Release 2006/02/07 : CIA-RDP80S01268A000500030001-5



Approved For Release 2006/02/07 : CIA-RDP80S01268A000500030001-5
15

(g) Section 502 (e) of the Act of December 31, 1970 (84 Stat. 1784; 12 U.8.C.
1701z-2 (e) ), is amended by striking out ¢, without regard to section 3709 of the
Revised Statutes,”. )

(h) Section 7T08(h) of the Act of June 27, 1934, as amended August 10, 1948
(62 Stat. 1279; 12 U.8.C. 1747g(h) ), is amended by striking out the proviso at
the end. ‘

(i) Section 712 of the Act of June 27, 1934, as amended August 10, 1948 (62
Stat. 1281; 12 U.S.C. 1747k) is amended by striking out “and without regard to
section 8709 of the Revised Statutes”.

(i) Section 208(b) of the Act of June 26, 1934, as amended October 19, 1970
{84 Stat. 1014; 12 U.8.C. 1788(b) ), is amended by striking out the last sentence.

(k) Clause (4) of section 2(b) of the Act of July 18, 1958 (72 Stat. 386; 15
U.S.C. 634(b) (4)), is amended by striking out: “Section 3709 of the Revised
Statutes, as amended (41 U.8.C., section 5), shall not be construed to apply to
any contract of hazard insurance or to any purchase or contract for services
or supplies on account of property obtained by the Administrator or as a result
of loans made under this Act if the premium therefor or the amount thereof
does not exceed $1,000.”. )

(1) Section 3 of the Act of April 24, 1950 (64 Stat. 83; 16 U.S.C. 580c) is
amended to read as follows:

“Sgc. 3. The Forest Service is authorized to make purchases of (1) materials
to be tested or upon which experiments are to be made. or (2) special devices,
test models, or parts thereof, to be used (a) for experimentation to determine
their suitability for or adaptability to accomplishment of the work for which
designed or (b) in the designing or developing of new equipment : Provided, That
not to exceed $50,000 may be cxpended in any one fiscal year pursuant to this
authority and not to exceed $10,000 on any one item or purchase.”.

(m) Section 2(b) (1) of the Act entitled “An Act to authorize the construction
of a National Fisheries Center and Aquarium in the District of Columbia and
to provide for its operation”, approved October 9, 1962 (76 Stat. 753; 16 U.8.C.
1052), is amended by striking out “, without regard to the provisions of scction
3709 of the Revised Statutes of the United States (41 U.8.C. 5),”.

(n) Section 224(a) of the Act of November 8, 1965 (79 Stat. 1228; 20 U.8.C.
1084(a)), is amended by striking out *, and, without regard to section 3709 of
the Revised Statutes (41 U.S.C. 5),”.

(0) Section 7 of the Act of December 20, 1945, as amended October 10, 1949
(59 Stat. 621; 22 U.8.C. 287¢), is amended by striking out *, all without regard
to section 3709 of the Revised Statutes, as amended (41 U.8.C. 5)",

(p) Section 707 of the Act of August 13, 1946 (60 Stat 1019; 22 U.8.C. 1047),
is amended by striking out “, without regard to section 3709 of the Revised
Statutes”.

(g) Section 22(e)(7) of the Act of December 29, 1970 (84 Stat. 1613, 20
U.S.C. 671(e) (7)), is amended by striking out “, and without regard to section
3709 of the Revised Statutes, as amended (41 U.8.C. §), or any other provision
of law relating to competitive bidding.”

(r) Section 6(b) of the Act of August 31, 1954 (68 Stat. 1010; 30 U.S.C.
556(b)), is amended by striking out “and without regard to the provisions of
section 8709, Revised Statutes (41 U.8.C. 5)”".

(s) Section 1820:(b) of title 38, United States Code, is amended by striking
out “section 5 of title 417 and inserting in lieu thereof the “Federal Acquisition
Act of 19777 and by deleting ‘4f the amount of such contract exceeds $1,000.”.

(t) Section 5002 of title 38, United States Code, is amended by substituting a
period for the comma after “work” and striking out the remainder of the section.

(u) The Act of October 10, 1940, as amended (54 Stat. 1109; 41 U.S.C. 6a,
b(a), is amended by striking out section 2, and by striking out “without regard
to the provisions of section 3709 of the Revised Statutes, as amended,” in sub-
section (a). The Act of July 27, 1965 (79 Stat. 276; 41 U.8.C. 6a-1) is amended
by striking out any and all references to section 8709 of the Revised Statutes
in the sections relating to Architeet of the Capitol.

(v) Section 11 of the Act of June 30, 1936 (49 Stat. 2039, renumbered section
12 in 66 Stat. 308 ; 41 U.S.C. 45), is amended to read as follows:

“Sre. 12. The provisions of this Act requiring the inclusion of representations
with respect to minimum wages shall apply only to purchases or contracts relat-
ing to such industries as have been the subject matter of a determination by the
Secretary of Labor.”.

(w) Section 356(b) of the Act of July 1, 1944, as added October 18, 1968 (82
Stat, 1175; 42 U.S.C. 263d (b)), is amended by striking out the references to

35-280—T78——3 :
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section 3709 of the Revised -Statutes and 41 U.S.C. § in clause (3), and by
striking out the parenthetical phrase “(by negotiation or otherwise)” in
clause (4).

(x) Section 1(b) of the Act of October 14, 1940 (54 Stat. 1126; 42 U.8.C.
1521 (b)), is amended by striking out the reference to section 3709 of the Revised
Statutes in the first parenthetical phrase, and by striking out the first proviso
and inserting in lieu thereof: “Provided, That the cost plus a percentage of cost
system shall not be used.”. :

(¥) Section 202(b) of the Act of October 14, 1940 (55 Stat, 362; 42 U.S.C.
1532(b)), is amended by striking out the reference to section 3709 of the
Revised Statutes, and by adding the following proviso at the end of paragraph
1532 (b) ; “Provided, That the cost plus a percentage of cost system shall not be
used.”.

(z) Section 309 of the Act of September 1, 1951 (65 Stat. 307 ; 42 U.S.C. 1592h),
is amended by striking out clause (a), and amending clause (b) to read as
follows :

“(b) the fixed-fee under a contract on a cost-plus-a-fixed-fee bagis shall not ex-
ceed 6 per centum of the estimated cost ;.

(aa) Section 103(b) (4) and 104(a) (2) of the Act of July 14, 1955, as amended
November 21, 1967 (81 Stat. 486, 487; 42 U.S.C. 1857b (b) (4), b-1(a)(2)), is
amended by striking out the references to section 3709 of the Revised Statutes
and to section b of title 41, United States Code.

(bb) Section 31(b) of the Atomic Energy Act of 1954 (68 Stat. 927; 42 U.8.C.
2051 (c) ) is amended to read as follows:

“(c) The Commigssion may make available for use in connection with arrange-
ments made under this section such of its equipment and facilities as it may deem
desirable.”,

(ce) Section 41(b) of the Atomie Energy Act of 1954 (68 Stat. 928 ; 42 U.8.C.
2061 (b)) is amended by striking out the last three sentences in this section.

(dd) Section 43 of the Atomic Energy Act of 1954 (68 Stat. 929 ; 42 U.8.C. 2063)
is amended by striking out the following: “without regard to the provisions of
section 3709 of the Revised Statutes, as amended, upon certification by the Com-
mission that such action is necessary in the interest of the common defense and
security, or upon a showing by the Commission that advertising is not reasonably
practicable. Partial and advance payments may be made under contracts for such
purposes.”.

(ee) Section 55 of the Atomic Energy Act of 1954 (68 Stat. 931; 42 U.8.C. 2075)
is amended by striking out the second and third sentences in this section.

(ff) Section 6 of the Atomic Iinergy Act of 1954 (68 Stat. 933 ; 42 U.S.C. 2096)
is amended by striking out the following: “Any purchase made under this section
may be made without regard to the provisions of section 3709 of the Revised
Statutes, as amended,. upon certification by the Commission that such action is
necessary in the interest of the common defense and security, or upon a showing
by the Commission that advertising is not reasonably practicable. Partial and
advance payments may be made under contracts for such purposes.”.

(8g) Section 203(e) of the Act of April 3, 1970 (84 Stat. 115; 42 U.8.C. 4372
(e)), is amended by striking out the references to section 3709 of the Revised
Statutes and to section 5 of title 41, United States Code.

(hh) Seetion 703 of the Act of June 29, 1986 (49 Stat. 2008; 46 U.S.C. 1193), is
amended by striking out subsection (a), by striking out “For the congtruction,
reconstruction, or reconditioning of vessels, and” in subsection (c¢), and by re-
numbering subsections (b) and (c¢) as (a) and (b), respectively.

(ii) Section 8(a) of the Act of September 30, 1965 (79 Stat. 894; 49 U.R.C.
1638(a} ), is amended by striking out the references to section 3709 of the Revised
Statutes and to section 5 of title 41, United States Code, in paragraph (1), and
by striking out paragraphs (3) and (4).

(33) Section 5012 of title 38, United States Code, is amended by striking out the
second sentence in subsection (a) and all of subsection (c¢).

(kk) Section 832(g) of title 16, United States Code, is amended by striking
out “$500” and inserting in lieu thereof “$10,000,

(11) Section 2075 of title 42, United States Code, is amended by striking
out the second sentence and the third sentence in this section.

(mm) Section 6009(d) of title 42, United States Code, is amended by striking
out the last sentence,

(un) Section 286d(a) (7) of title 42, United States Code, is amended by strik-
ing out “without regard to section 529 of title 31 and section 5 of title 41",
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(00) Section 287b(c) (8) of title 42, United States Code is amended by strik-
ing out “without regard to seetion 529 of title 81 and section 5 of title 41”.

REPEALS

SEc. 902. The following statutes or provisions of statutes are repealed.

Chapters 135 and 187 and sections 45635, 7522, and 9535 of title 10, United
States Code; section 637(e) of title 15, United States Code; section 7 of the
Act of May 18, 1938 (52 Stat. 406; 16 U.S.C. 833f) ; section 7 of the Act of
‘March 8, 1875, as amended (18 Stat. 450; 25 U.8.C. 96) ; section 8 of the Act
of August 15, 1876, as amended (19 Stat. 199; 25 U.8.C. 97) ; sections 602(d) (3)
and 602(d) (10) of the Federal Property and Administrative Services Act as
amended (40 U.8.C. 474 (3), (8), (10), and (19) ; sections 10(a) and 10(b)
of the Act of September 9, 1959 (73 Stat. 481; 40 U.8.C. 609 (a), (b)) ; section
3735 of the Revised Statutes (41 U.8.C. 13) ; section 3653 of the Revised Statutes,
as amended by the Act of July 7, 1884 (23 Stat. 204; 41 U.S.C. 24) ; title III
of the Federal Property and Administrative Services Act of 1949 as amended
(41 U.8.C. 251 et seq.) ; 41 U.S.C. 254(Db) ; section 10(a) of the Act of Septem-
ber 5, 1950 (64 Stat. 591; 41 U.8.C. 256a) ; section 242m(f) of title 42, United
States Code; section 292f of title 42, United States Code; section 300c-11(b) (4)
of title 42, United States Code; scetion 300c-22(d) of title 42, United States
Code ; section 300d-H(d) of title 42, United States Code; scction 300e-2(g) of
title 42, United States Code; section 300e—3 (h) of title 42, United States Code;
section 510(a) of the Act of July 15, 1949 (63 Stat. 437; 42 U.S.C. 1480(a) ) ;
section 6(e) of the EURATOM Cooperation Act of 1958 (72 Stat, 1005; 42
U.S.C. 2205 (e)) ; section 1345(b) of the Act of August 1, 1968 (82 Stat. 585;
42 7.8.C. 4081(b)) ; section 404 of the Act entitled “An Act to authorize ap-
propriations during the fiscal year 1969 for procurement of aircraft, missiles,
naval vessels, and tracked combat vehicles, research, development, test, and
evaluation for the Armed Forces, and to prescribe the authorized personnel
strength of the Selected Reserve of each Reserve component of the Armed
Iorces, and for other purposes, approved September 20, 1968 (82 Stat, 849) ;
section 408c¢ of title 50, United States Code.

Senator Moraan. The subject of today’s hearing is the I'ederal Ac-
quisition Act of 1977, S. 1264. This legislation is of vital importance
to the work of the Armed Services Committee, since it would replace
the existing Armed Services Procurement Act under which military
weapons systems and supplies are acquired. It represents an effort to
revise and update in a comprehensive way the acquisition policy of the
Tederal Government and, for the first time, establish a uniform system
for all agencics and departments. In addition, it embodies some im-
portant new 1nitiatives in procurement policy.

This bill represents an enormous amount of cffort by Senator Chiles’
Subcommittee on Federal Spending Practices and Open Government,
and by the full Governmental Affairs Committec. T want to take this
opportunity to compliment Senator Chiles and his staff for the job
that they have done in developing this very complex legislation.

Tarlier this year, Senator Stennis asked Senator Goldwater and me
to take-on for the full committee the special responsibility of looking
into a number of related pieces of pending legislation affecting pro-
curement, among them S. 1264. Tt was the chairman’s feeling, shared
by the other members of the committee, that the changes proposed in
this bill needed to be fully analyzed by this committec in light of our
long experience in defense procurement.

We need to be certain that in replacing the Armed Scrvices Procure-
ment Act we are actually improving the system, particularly as regards
the acquisition of large and expensive weapons systems. In addition,
we want to consider a small number of related questions, such as special
provisions for procurement from foreign governments and special
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statutory reporting requirements, that fall peculiarly within the ex-
pertise of this committee. It is my hope that we can contribute con-
structively to this bill, '

At today’s session we secek to frame in general terms the issues re-
lating to 8. 1264 that are of concern to the Armed Services Coin-
mittee. We are pleased to have with us Scnator Chiles, the principal
sponsor of the bill and formerly a member of the Commission on Goy-
crnment Procurement, to give us an overview of the legislation and its
purposes. We had also expected to hear from Scnator Proxmire——it may
be that he cannot come—who has some specific reservations about the
bill as it relates to defense procurement, based on his long and active
role in overseeing these matfers.

Later in this series of hearings we hope to hear from the Defense
Department and perhaps from other witnesses, though it is not our in-
tention to redo the extensive hearings held by Senator Chiles’ sub-
committee,

Senator Gorowater. Thank you, Senator Morgan,

I welcome the opportunity” to hold hearings along with Senator
Morgan on S. 1264, the Federal Acquisition Act. Senator Chiles, who
is before the committee today, in fact, he just walked in—is the author
of this bill and he has devoted many hours in mastering the difficult
subjeet of Federal procurement, practices.

L might injeet, Mr, Chairman, and Scnator Chiles and interested
witnesses, that I have been interested in procurement deficiencics as
long as T have been here. I have been requesting of the chairman of
this full committee to establish a subcommittee on procurement prae-
tices, and to allow us to do some really in-depth study. I have many
volunteers in the field who would be most anxious to help, and T hope
next year the chairman will understand the need for this, particularly
in light of Senator Chiles’ work.

This bill is far ranging in its reform—repealing many existing
laws and changing many practices. I'or this reason, along with Sen-
ator Morgan, I intend to give the bill the fullest consideration.

After years of watching the award of contracts, I have feclings
about several acquisition practices of the Department of Defense.
Among these practices, though, is one that stands out in my mind,
and that is the procedures for noncompetitive or sole source procure-
ment. Most recently, I have had an experience with the Department
of Defense about the acquisition for the Navy of light utility aircraft
called the CTX. This was a multimillion-dollar award to Beceh A ir-
craft Corp. which was not competed.

I have no argument with the Beech aircraft that was procured.
In fact, I think I have flown every aircraft that Beech has ever
made, and I have to add that they are superb. However, there are
other companies which make aircraft just as well that should have
had the opportunity to compete for this C'T'X contract.

I questioned this procurcment at the time it was made and in Febru-
ary of this year Senator Metzenbaum and I brought suit in the dis-
trict court seeking to inject competition into the decision to award the
contract to Beech. That lawsuit demonstrated to me the difficulty in
succeeding In overturning the decision by an executive agency to
award a sole source contract. F'rom my information, this was not un-
usual. I have been informed that there is not a single sucecessful case,
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except in the initial stages, of a disappointed bidder prevailing in
court. :

As wo review this legislation, it is my recommendation that we
bring before us industry witnesses. I would like to suggest that among
those witnesses be Mr. Russ Meyers, president of Cessna Aircraft Co.,
so we can have before us a real example of a sole source procurement
where a ready, willing, and capable contractor was precluded from
competition,

DOD’s reliance on sole source procurement is illustrated by the fact
that of over 200,000 procurement actions.in fiscal year 1976 in amounts
exceeding $10,000, 117,000 were sole source with a total dollar value
of $26 billion.

T understand that an executive agency needs discretion to award
contracts and to make noncompetitive procurements. ITowever, in cases
of abuse of this discretionary power, I believe that the Department of
Defense should be held to account. This morning I look forward to
reviewing this legislation and to hearing from our two colleagues, Sen-
ators Chiles and Proxmire.

Senator Morean. Thank you, Senator. With your permission, I am
going to ask counsel to come join us at the table.

Senator Gorpwater. I would like to do the same with the minority
side. Not being a lawyer, it is kind of difficult for me to ask questions
because I never know when to shut up.

Senator MoreaN. You know it is difficult for me and these people
are getting paid to do the job.

Senator GoLpwaTER. You are a southerner and I am a westerner and
that is one thing we have in common.

Senator Morcawn. Exactly.

Senator Chiles, you missed all the nice things we had to say about
you before you got here. They may be the last nice things I have to
say, but they are in the record anyway.

Senator gI—IILES. I will read the record, Mr. Chairman.

Senator Morean. Good. We are delighted to have you here, we wel-
come you and will be glad to hear from you at this time.

STATEMENT OF HON. LAWTON CHILES, U.S. SENATOR FROM THE
STATE OF FLORIDA

Senator Crrnes. Thank you very much. I want to say to you, Mr.
Chairman, and to you, Senator Goldwater, I appreciate the fact that
you have called these hearings. Procurement is something that I have
been concerned with for a long time, and T know, Senator Goldwater,
of your longstanding interest in it.

We all know that procurcment is not the most, interesting issue on
the HilL Tt is not the hottest issue, but it certainly is one of the most
important.

Last year the Federal Government spent over $84 billion to buy
everything from safety pins to submarines. If improved purchasing
practices could cut costs by just 5 percent, we are talking about a $4
billion savings annually, and that certainly is something worth talk-
ing about. My feeling is that improved purchasing practices could do
much more than that, we could be talking about as much as a 20-percent
saving.
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In addition to cutting the cost, I think improved purchasing prac-
tices will give us a much better product, and that is just as important
as_cutting costs.

Before outlining the ways in which S. 1264 would change current
purchasing practices, and laying out the cssential features of S. 1264,
1t is worth taking a minute to review what the purposes and character-
istics of any Government purchasing system should be.

The first question we need to ask is: What arc the features of a good
Government purchasing system? Any system should be efficient and
economical. The Government should strive to get the best product or
scrvice available at the lowest cost. That is the fundamental objective
of any purchasing system.

There is one important feature which distinguishes Government
purchasing systems from ones in the private sector: The Government
1s not spending its own money, it is spending the taxpayers’ money.
Thus it seems fair and equitable that the Government should operate
openly in its purchasing practices, and insure that all businesses have a
chance to do business with the Government. The United States is
unique in this regard, Many other countries have no rcc%lirement that
governing purchasing be conducted openly. Since the Revolutionary
War, however, the concept of public advertising has been a central fea-
ture of this country’s Government purchasing system.

It would seem, at first, that these two objectives—the need to run
both an efficient and an equitable purchasing system—would conflict.
How can we buy the best product if we have to take all these equity
considerations into account? :

The dilemma is easily resolved by relying on a phenomenon which
accommodates both of these objectives: Open competition. Open com-
petition gives each potential bidder the opportunity to compete for
Government contracts. It also allows the Government to rely on the
forces of competition among bidders to get the best product at the low-
est price.

I would like to say that this idea of relying on competiticn is a new
concept I developed. It is not, however. From the time the Second

sontinental Congress established the Commissary General in 1775,
this requirement for open competition has been the fundamental fea-
ture of the Federal procurement system. Competition is not something
which a procurement system can create; competition is a phenomenon
of the marketplace. A good procurement system is one which is able
to go into the marketplace and draw out the competitive forces which
are there.

The purpose of S. 1264 is to establish such a system. These objectives
are not different from the objectives which Congress has always set
for the Government purchasing system. S. 1264 recognizes that the
size of Federal purchasing has mushroomed and the nature of Federal
purchasing requirements has become complex since the laws which
govern the Federal purchasing system were enacted over 30 years ago.
It further recognizes that many of the features of the current system
which were designed to stimulate competition now hinder it.

S. 1264 would do two things to overcome the problems in today’s
system. First, it eliminates many barriers to entry into the Federal
procurement system by simplifying and streamlining the system.
Second, it requires the Government to focus on activities prior to
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contract award. This emphasis on prepurchasing activities is designed
to make the Government do what any prudent consumer does: to care-
fully check out what it is buying before it actually buys it. It 1s a
feature which is sadly lacking 1n today’s system.

S. 1264 was not drafted overnight. In the late sixties, Congress was
confronted with cost overruns on major weapons systems, and with
examples of waste and inefliciency in Federal purchasing practices.
These revelations spurred the Congress to mandate a high level review
of the entire scope of Federal purchasing practices by establishing the
Commission on Government Procurement. The Commission, composed
of Members of Congress, the executive branch, and the private sector,
worked for 214 years, and in 1973 issued a six-volume final report which
contained 149 recommendations for changes.

T served on that Commission, as did Senator Jackson, who spon-
sored the Senate bill establishing the Procurement Commission. T have
tried to make the implementation of the key recommendations of that
Commission one of my top legislative priorities.

T might say, just digressing, I was a freshman with little else to do,
and I got put on that Commission when Senator J ackson wanted to
run for President the first time. Again having little else to do, I
decided that rather than see six volumes sit on the shelf and gather
dust, we ought to try to take those volumes and see if we could imple-
ment them into law.

S. 1264 builds on the recommendations of the Procurement Commis-
sion. The bill was introduced in the 94th Congress, revised and rein-
troduced in this Congress. The Governmental Affairs Committee held
5 days of hearings on the bill last summer and passed the bill out of
committee last fall. Because of the size and importance of military
procurement, the committee agreed to refer 8. 1264 to the Armed Serv-
jces Committee in order to benefit from the experience and cxpertise
this committee has in procurement matters.

Now, I would like to discuss some of the important features of
S. 1264. .

SINGLE STATUTORY BASE

S. 1264 establishes one statute to govern all executive branch pur-
chasing activities. Currently, military procurement practices are gov-
erned by the Armed Scrvices Procurement Act of 1947, and civilian
procurement by the Federal Property Act of 1949, Each statute has its

“own set of implementing regulations, and each statute has been
amended at soparate times without regard to the other one. The reason
for this disjointed development of the law stems from the fact that
Congress has not tried to focus on purchasing as a Government-wide
activity. Past laws were usually patchwork solutions designed to cure
specific abuses.

The result has been a number of inconsistences between the two laws,
inconsistencies which have been magnified in the flowdown from
statute to regulation to actual practice. This characteristic cripples
the Government by creating confusion and paperwork which acts to
inhibit many businesses, especially small ones, from competing for
Government contracts. S. 1264 would establish a single, simple regula-
tion for procurement, applicable to the activities of all the executive
agencies.
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S. 1264 puts the responsibility for issuing and revising the single
procurement regulation in the Office of Federal Procurement Policy of
the Office of Management and Budget. That Office was established by
Congress to provide a top-level executive branch focal point for the
development of procurement policies. Again, as you know, many times
we never really have a key focal point for an Important activity set
for the executive branch. We have tried to overcome that problem
with the Office of Federal Procurement Policy. )

Its cnabling statute stresses the need for openess in_developing
policies, including notification of Congress prior to issuing any im-
portant regulations. These important provisions, coupled with similar
provisions in S. 1264, will facilitate cffective congressional oversight
of the procurement process.

The benefits of a single, simple procurement regulation for all Gov-
ernment agencies are many :

(1) Efficiency is enhanced by climinating inconsistent practices;

(2) Redtape and regulations literally are cut in half; .

(3) Comipetition is increased by redncing barriers to entry for busi-
nesses; this is especially helpful for small businesses.

FUNCTIONAL PURCIIASE DESCRIPTIONS

S. 1264 requires the Government to state its purchase requirements
in functional terms; that is, to describe the problem to be solved rather
than deciding in advance what specific product will best solve it. A
purchase description sets the ground rules which will govern the.com-
petition for the contract. A restrictive, detailed purchase description
will restrict competition; it can lead to favoritism in awarding con-
tracts. Look at it this way : If you let me write the purchase deseription,
as detailed as T would like to, T guarantee that T could award the con-
tract to anyone I wanted to. The extensive use of detailed purchase
dlescriptions, which is so prevalent in today’s system, not only confuses
businesses but restricts competition.

Detailed product deseriptions have many other detrimental effects,
Probably the worst thing is the ban on innovation. With detailed speci-
fications, new products with improved design and performance and
lower cost, cannot even be considered by the Government. Detailed
spees often run thousands of pages in length, are difficult to under-
stand, and expensive to update and maintain, Functional specifications,
on the other hand. are short, simple and easy to understand, They allow
different. approaches to a problem to be considered, encourage innova-
tion, and broaden competition.

I brought with me today a stack of some detailed specifications. This
stack right here contains the detailed specifications that GSA uses to
purchase a file drawer, Both of you, T am sure, at some time have had an
opportunity to go down and purchase a file cabinet. I purchased them
for my law firm. I went to a business supply store.

Before you pick one out, you look at. the drawers, you look at the
rollers. Yon find that one file drawer will extend all the way out, and
another will stop short. You can lean on them and tell how strong they
are. If you line up four-or five file cabinets and do these sorts of simple
things, you can pick out the quality cabinets. Then you can deter-
mine whether you want to go on price or just what you want to do.
That’s a pretty good way to buy a file drawer.
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When the Government bought file cabinets, it ended up that one
company got all of the Government’s business. Then the company
started making change orders, and now we find that the files that the
Government bought don’t work. The locks fall off, the cabinets are
dented, and all sorts of other defects. The irony is that we used sealed
bid procurement to award the contract. But the specifications had all
kinds of requirements which had little to do with commercial file draw-
ers, so we didn’t get all of the furniture manufacturers to bid on the
contract.

That is the way that detailed specifications operate and prevent com-
petition, prevent innovation.

Senator Gorowarer. Would you yield?

Senator Crmes. Yes, sir.

Senator Gorpwarrr. I think anyone who has ever served on a city
council knows full well what you are talking about. I remember my
introduction in the purchase of fire trucks and the specifications re-
quired a chrome-plated faucet on one side of the truck, Only one com-
pany put a chrome-plated faucet on one side of the truck.

Senator Cmirms. You knew what that purchasing agent was up to,
didn’t you?

Senator GOLDWATER. Yes.

Senator Crrrrzs. Well, we now have GSA in this tremendous scandal.
Part of it, I am sure, is because, over the years, they have used this
practice of having the detailed specifications in the bid packages.

Senator MoreaN. Senator, you mentioned that all these specifica-
tions were for one file cabinet and that only one company got it. What
company was that, do you know ?

Senator CmiLes. Yes, sir, Art Metal.

Senator Morean. Is that the one we have been reading about?

Senator Curies. Yes, sir.

S. 1264 docs recognize that there will be times when the Government
will have to use detailed purchase descriptions, and provides for their
use. In spare parts or standardization cases, for instance, S. 1264 allows
the agency to use detailed purchase deseriptions.

TYPES OF PURCHASING METIIODS

A major consideration in any purchase decision is what type of pur-
chasing method will bring out competition and allow the Government
to buy the best product at the lowest price. The current system states
a prefercnce for sealed bidding, but allows negotiations to be used if
a proposed purchase falls into one of 17 specific categorices. The excep-
tion has beeome the rule in current practice, with the Defense De-
partment using sealed bidding for less than 10 percent of its purchases.

S. 1264 changes the current law by eliminating the 17 exceptions
which allow for negotiations and replacing them with a description
of those purchase considerations which need to be present for sealed
bidding to generate competition. Under the current gystem, many
products which could be purchased through sealed bidding are not;
they fall into one of the 17 exceptions. The essence of sealed bidding is
that it calls for pure price competition to determine who wins the
contract. Thus, S. 1264 makes it mandatory that sealed bidding be
used whenever the nature of the product to be purchased allows for
competition based on purchase price.

35-280—T78——4
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Right now—T didn’t bring it in—but the detailed description for
grits is about this high.

[Indicating about 7 inches.]

Chocolate 1s the same way. Coffee, the same way: These are for the
military purchases of these products. Each one is a voluminous mat-
ter of detailed description for a product that your wife and mine com-
petitively shops for every day. They can tell you all about the
differences and nuances, price, and flavor and everything clse, but the
Government goes for all these detailed specifications.

S. 1264 should increasc the use of scaled bidding for two reasons:
Tirst, it does not give a blanket exception from sealed bidding to
classes of products; second, the use of functional specifications makes
if, easier to consider different types of the same product under sealed
bidding procedures. In my opinion, sealed bidding remains the best
method to buy those products which can be competed on the basis of
price. S. 1264 makes the use of sealed bidding the first consideration
In any purchase situation.

Sealed bidding is not the cure to all the problems in procurement,
however. Tn many cases, sealed bidding simply won’t gencrate com-
petition or won’t bring about the most effective purchase. A prudent
consumer considers more than the sticker price when he buys a car;
he looks at gas mileage, frequency of repair records, safety features,
the like. My wife determines whether she likes the color or not.

In the same way, the Government needs to look at design features
and total ownership costs as well as the sticker price when it buys a
major system, or contracts for advanced research and development.
It would be imprudent to expect the Government to buy F-15 fighters
through sealed bidding; much more than the sticker price needs to be
considered. Competitive negotiations allow the Government to compete
oltl.ler factors in a purchase, such as quality of design and total owner-
ship costs. ‘ '

urrent law says very little about negotiations. Tt gives little guid-
ance as to how negotiations should be conducted, and barely distin-
guishes competitive negotiations from non competitive negotiations. As
a result, under today’s system, once you decide not to use sealed bidding,
it is almost as easy to make a sole source contract as it is to use compet-
itive negotiations. So, once you find one of those 17 exceptions you can
say exception ‘14 applics, so we will just go sole source, even though
you still could have and should have competitive negotiations.

S. 1264, on the other hand, makes a clear distinction between com-
petitive and noncompetitive negotiations. It states that competitive
negotiations, when used in the appropriate circumstances, is a valid
way to obtain competition. On the other h and, S. 1264 makes noncom-
petitive negotiations, or sole source contracting extremely difficult to
use.

For competitive negotiations, S. 1264 sets out some such needed
ground rules to insure that each competitor will be treated fairly. Tt
requires the Government to indicate the relative importance it plans
to attach to each evaluation factor at the outset of each competition. Tt
also sets up a definite start and finish to the negotiation process, and
prohibits practices such as auctioneering, which have led to buy-ins
and cost overruns in the past. Generally, S. 1264 calls for a limitation
on detailed negotiations carly in the negotiation process. The limita-
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tion does not prevent the Government from talking price issues with
each competitor, nor docs it force the Government to commit itself to
a single contractor prematurely. This limitation is intended to elim-
inate the current practice of drawing up definitive contracts with cach
competitor before selection, a costly and time-consuming process. It
also is designed to encourage each competitor to come forward with his
best offer right away, rather than starting the protracted gaming
process that is so prevalent in the procurement process today. The
gaming is all this jockeying before you put your best offer on the table,
and many times the Government fails to get that best offer because it
gets cut off somewhere in between.

Finally, S. 1264 is intended to prevent the Government from com-
bining aspects of each competitor’s proposal with every other proposal.
That practice, in the past, has led to the purchase of unproven products
which only exist on paper, and which combine characteristics taken
from every competitor’s proposal. o :

For noncompetitive, or sole source negotiations, S. 1264 takes an
entirely different approach. I believe that there is too much unjustified
sole source procurement today, and S. 1264 is designed to make
it much more difficult to award contracts without the benefit of
competition.

Before making a sole source award, agencies would have to meet two
requirements. First, the agency must make a detailed justification for
going sole source. The determination docs not ask: “What exemption
are you using this time?” but rather, “What efforts did you make to
find other firms? Why are these delivery schedules so short? What are
you doing to increase competition the next time around?” That de-
tailed determination then must be approved at a high level in the
agency, a tightening of current procedures. We are not going to allow
a low level official or contract officer to be making that determination..
We are escalating that decision to someone who has to be fully aware
of what he is doing.

In addition to the determination requirement, S. 1264 forces the
agency to subject its intention to award sole source contract to an
actual market test. It requires that notice of any noncompetitive award
be published for 30 days in Commerce Business Daily.

If any company comes forward in response to the notice and has the
capability to meet the job requirements, then the agency must award
the contract competitively. This approach recognizes that internal de-
terminations, no matter how detailed, represent the agency’s opinion
as to how much competition exists. S. 1264 calls for the marketplace
to determine if competition exists, not the agency.

AUDITS AND SURVEILLANCE

After a contract is awarded, the Government must have the ability
to assure itself that a contract price is reasonable, and that the quality
of the product meets the standards called for in the contract. Effective
contract auditing and cost controls are an absolute necessity if we are -
serious about spending the taxpayer’s dollar prudently.
~ Because there are two procurement statutes and a multitude of dif-
fering audit systems, however, Government audit requirements have
become confusing, inconsistent, and overlapping. The absence of
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standard audit procedures causes agencies to duplicate and diffuse
Government surveillance efforts, and imposes-a heavy regulatory and
paperwork burden on businesses.

. 1264 cstablishes uniform, consolidated audit procedures which we
hope will reduce paperwork for businesses, while strengthening and
focusing Government audit efforts. The Truth in Negotiations Act is
retained and. extended by statute to all executive agencies. The Truth
in Negotiations Act allows the Government to adjust contract prices
(}ozmward if a contractor submitted inaccurate cost data or pricing
data.

Section 306 of S. 1264 provides the contracting agency and the Gen-
cral Accounting Office with the authority to examine the contractor’s
books and records. This section is based on the aecess-to-records au-
thority currently contained in the Armed Services Procurement Act,
with two changes. First, it requires agencies to coordinate their inspec-
fion and audit responsibilities, thereﬁy eliminating duplicative audits
conducted by different agencies. This will save paperwork for the con-
tractor and allow the Government to use its auditors more effectively.
Second, it gives the agencies the authority to conduct “should cost”
audits to determine if a contract work is being performed efficiently
and  economically.

The most effective way to insure efficient contract performance is to

make sure that contracts are awarded competitively, and that the
«contractor, not the Government, bears the risk in performing the con-
#tract. The erosion of competition in today’s system has led to the crea-
‘tion of a system of elaborate supplemental controls to assure prices
«equivalent to those obtained through competition. Those controls are
snecessary for large contractors, and for contractors who do little com-
petitive business, However, smaller businesses, businesses operating in
- competitive atmosphere, and businesses willing to bear all the risk for
‘their contracts, must have strict internal cost controls if they are to
stay in business. So, in this bill, we try to recognize that. While we
give the Government broad access to a contractor’s records, we allow
companies whose business is predominantly competitive, and who have
limited cost-type contracts with the Government, to apply for——this
is important—apply for a 2-year waiver from certain management effi-
clency reguirements.

This waiver is designed to focus those requircments where they are
needed most—on large contractors and on contractors who operate in a
noncompetitive environment. It does not touch controls over indi-
vidual contracts. On the contrary, these controls are broadened and
strengthened by S. 1264. All costs must be legal and necessary for
performance.

Any company which does more than $10 million in noncompetitive
Government confracts could not apply for this waiver. Any company
which has more than 25 percent of its revenues in noncompetitive con-
tracts could not apply for this waiver. This waiver lasts for 2 years
and may be canceled by the ageney at any time. The waiver exempts
eligible contractors from reviews of the reasonableness of elements of
a contractor’s indirect or overhead costs. The premise behind the review
is that companies which operate in a competitive environment will be
forced to control their management costs, and will do so far more ef-
fectively than extensive surveillance would. This waiver provision is
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similar to-.the CWAS concept the Defense Department uses, but is far
stricter in its eligibility requirements and applies only to smaller
contractors.

Basically, what we arc trying to do is to bring more small contractors
into the process. We are trying to say to them, if 75 percent of your
business is going to be competitive, we are going to take away some of
the paperwork requirements that would burden you or we are going to
allow you to apply for the waiver of them. Then we will allow the
(Government at its convenience to determine whether it wants to grant
the waiver or not.

Section 509 provides a waiver from the requirements of the Cost
Accounting Standards Board under the same eligibility rules. This
waiver is similar but not identical to one which the Cost Accounting
Standards Board itself put in effect carlier this year.

This question is: Should the Government have one standard for all
of these waivers or should the Cost Accounting Standards Board be
allowed to use a different standard from everybody else ¢ To me, it only
malkes sense that you have one standard for a walver. To do otherwise
goes against one of the basic goals of this bill—to eliminate unncees-
sary inconsistencies in the procurement system.

1 can appreciate the Cost Accounting Standards Board’s desire to be
able to make its own exemptions without regard to all the other agen-
cies in the Government. But I think the needs of the entire Govern-
ment must override the concerns of one agency.

In closing, I would like to raise an issue which I hope the committec
will give careful consideration to: The question of U.S. purchases
from foreign governments and international organizations. The De-
partment of Defense suggested that S. 1264 be amended to enable the
Government to make such purchases without regard to the procure-
ment laws, The Governmental Affairs Committee was sympathetic to
the concerns raised, but felt that the Armed Services Committee should
congider the impact of any such proposal.

Furthermore, T was puzzled that the Defense Department did not
set, forth specific examples of problems which have arisen from the
lack of such authority today. In any ease, I think that if such an au-
thority is granted, it should be carcfully limited, and Congress should
play an active role in its operation.

What T have tried to do today is set out the basic purposes of S. 1264,
and discuss some of the major changes it makes in the current procure-
ment system. 1 know that other matters will need to be worked out, and
I stand ready to work closely with this committee in working out any
such questions.

Again, T want to thank cach of you, the committee and the staff, for
the interest that you have shown 1in this legislation and in the whole
subject of procurement reform. I appreciate again your commitment
to move this legislation forward expeditiously.

Senator Moraan. Thank you, Senator Chiles, for a very informative
and interesting presentation.

Senator Goldwater?

Scnator GorpwaTer. I just want to compliment the Senator on his
basic approach to the problem that, in my opinion, is one of the most
serious that we face on Capitol ITill. Abuse in procurement has been

Approved For Release 2006/02/07 : CIA-RDP80S01268A000500030001-5




Approved For Release 2006/02/07 : CIA-RDP80S01268A000500030001-5
28

going on not just for a few years but probably ever since we have been
a Republic.

I would like to ask the staff to do something and do it within the next
10 days. I have to keep getting back to my basic expressed interest in
this so-called CTX contract, This may be just an example the staff
can turn up, but I have a feeling that in many of these noncompetitive
purchases the Government is paying as much or more than the item can
be purchased for by a private citizen in a retail sale.

Senator Crrrrs. We certainly found that out in the GSA. We found
that a private citizen can get a better deal on a calculator or adding
machine than the Government could by going down to any one of the
discount stores. He could buy the identical product at a price of say
$64 that the Government, buying in tremendous quantities, was paying
$80 for.

Senator Gorpwarer. That would be the point of this investigation
and I am going to insist on it being made. If it is not made, I will at
my own expense have an outside investigation made.

It is my understanding, and I can’t prove it, that the Government is
paying as much or more for these aireraft as I could go to a dealer and
buy them for. I may be wrong, but if I am right, T think it ought to be
spread out on the record to show what it has cost us.

Again, I am not questioning the quality of the aircraft, I am ques-
tioning the wisdom in throwing out four or five other possible competi-
tors who can provide just as good an airplane at probably much lower
prices. When the total buy of this aircraft is finished it will be close
to $70 million. I would hate to think I could go out and buy that many
aircraft on the open market cheaper than the Federal Government
could.

I am going to ask the staff to do that. I would like to have the results
within 10 days, and if anybody objects to having it done, let me know
because I have a staff downtown that will do the job for me.

Senator Morean. I think it is something that should be done and I
doubt there is 2 Member of the Senate that does not know of specific
cases that have been brought to his attention, primarily by his own
constituents, because those are the ones who normally come to us. We
have had examples in North Carolina where sole source suppliers were
selected without apparent justification, yet very little could be done
about it. We will pursue that.

Senator Crrres. I might just say to Senator Goldwater that T would
appreciate it if you would have your staff even check this out. I know
your concern with the CTX problem. I know of the lawsuit that you
filed. S. 1264, would give a disappointed bidder standing to sue in court.
Section 705 gives an aggrieved bidder standing to sue in the Federal
district court. First, of course, he was to get a bid protest decision
from the Comptroller General, but I think you had that in your case.

Second, I think that S. 1264 says that an abuse of discretion not to
award a contract would upset the award.

Senator GorowaTer. I might say that this feature of your bill is one
of the best liked features that my contractors who have contacted me
have expressed, the fact that you no longer have to go through an
agency or put up with being stopped by an agency, as Senator Mctzen-
baum and I were stopped by the Navy Department. The company can
sue direct. T think that is very important to have in there.
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Senator Crrs. Yes, sir. The bill takes the approach that it is not
up to the agency to have the sole discretion as to how much competition
is needed. The marketplace must be tested. S. 1264 roquires agencies to
advertise potential sole source contracts for 30 days. Capable com-
panies which come forward during that period must be allowed to
compete for the contract. In the CTX case, other coinpanies would have
seen the sole source notice and said, wait a minute, we can build that
plane, we are ready to build that plane. Then I think Government
would be put on notice that competition was mandated. On that basts,
T think the court would say that a disappointed bidder had a rational
basis for a cause of action. T

Tn the OTX case the court said that the agency had a rational basis
for its action. Would the agency have such a basis under S, 12641¢
S. 1264 provides for the 30-day notification procedure that I men-
tioned before, the committce report expands on that by ‘saying the
following, and I quote: ' o

Where there is a doubt as to whetiier a firm has the capability -to meet the
requirements of the contract, that dount is to be resolved by initiating competi-
tive procedures. : : !

Tn the CTX case there was douit; so S. 1264 would call for initiat-
ing of competitive procedures. S o

Yenator GoLDWATER. Let me make sure in this case about the state-
ments you have just made, because the word commonality was the word
that the Secretary of the Navy hung his hat on, and the word com-
monality was inserted in, I think, the House Appropriations Commit-
tee report. Commonality was interpreted to mean that inasmuch. as
the Army and the Air Foree had purchased this aireraft, that it should
also be purchased by any other Government agency requiring a light-
weight personnel carrier, That is what they hung their hat on and I
would like to see your bill make it perfectly clear that such legerde-
main, if T might use that word, as exercised by the Appropriations
Committee, not be allowed to have a bearing on this. '

Senator Omres. I think we can try to do that. T think one of the
ways we try to avoid sole source contracts is to use functional specifica-
tions and to have a simple system. ‘

Again, OMB Circular A-109 is going to help a lot now, because
agencies now have to go off and compete alternative functional ap-
proaches at the front end of a major acquisition. That in itself will pro-
vide some help in the future.

Senator Moraan. Scnator Chiles, Mr. Roberts would like to pur-
sue a line of questioning for the committee.

Senator Cmrurs. I just say if you are going to use your brains I may
use some of mine, too.

Senator Moraax, Feel free.

Mr. Roeerrs. Thank you, Mr. Chairman,

Senator, I wonder if T could ask a couple of questions related to
the DOD proposal on purchases from forcign governments. We have
done some work on this and I gather that your subcommittee’s view
was that, in effect, DOD had not made the case for a complete waiver
authority, is that right? .
~ Senator Cmrrrs. DOD raised the concern and emphasized that it
wanted an exemption for these situations. But they wouldn’t tell us
exactly how broad the exemption should be, and they couldn’t give us
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any specific examples. I can understand their problem and I guess it
is a sensitive question for them. I think that they are worried about
any exemption because they are going to draw some heat from those
Members of Congress and others who want to strictly buy American.

We recognize the problems DOD has and the efforts that the Con-
gress, especially this committee, is making to try to provide some com-
monality of products in NATO. We all recognize that they all can’t
be American products. In any case, I didn’t want to make an overall
exemption without looking to the Armed Services Committee for some
guidance.

Mr. Roserts. If some waiver authority were given, would you favor
a system that required the Department to obtain by contract as much
equivalent protection as it possibly could in relation to each of the
waived requirements?

We have heard, for example, some of the foreign governments object
to a particular standard contract provision, and it has been clear to
us that they might be able to get something slightly less but still along
the same line.

Senator Crrms. T think that would be a good approach especially
since most of the foreign laws are nowhere near as strict as ours, Many
times there is close cooperation between a foreign government and
their companies; they are almost one and the same. Many times one
of their companies is used as an instrument of foreign policy of that
country.

When you are dealing with Krupp for instance, you could just as
well be dealing with the government.

Mr. Roserts. Do you see a possibility for abuse there?

Senator Criwzs. 1 think

Mr. Roperts. If we have what is in effect a purchase from a foreign
company but through a foreign government or if we have a quasi-
public company, might not our American corporations be concerned
about these waivers for competitive reasons?

Senator Crrirms. Very much so, because foreign governments offer
much different incentives. In many instances, foreign businesses are
given tax incentives and other subsidies which make it impossible to
have meaningful price competition. You cannot have equal price com-
petition between one of our companies which is completely unsubsi-
dized and say, a Japanese, German, or French company which benefits
from government subsidies.

Senator GoLpwarer. Would you yield at that point ?

I wish your staff would consider something that this full commit-
tee is faced with every year. I will try to give quickly two examples.
This relates to foreign purchasing. ‘We want to sell the F-16 air-
craft to as many countries as we can but they make a little deal: If
you don’t buy my machinegun we are not going to buy your F-186, so,
we wind up buying a machinegun. It is a good machinegun, but it has
not been bought with the recognition of the fact that the American
manufacturer could probably have made it cheaper.

We have the same situation prevailing to some extent on the main
battle tank which we have been working on for years, in cooperation
with the Germans, where they want us to buy their cannon or else.
I don’t know how to approach that. We might be able to build a better
cannon—I doubt it—and if we did, we might be able to build it cheaper,
which T doubt.
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E would: liketo have your staff thinking about low this committee
has to react to a situation where they sort of shove it in your face and
say if you don’t buy this simple little thing, we are not going to buy
that expensive big thing.

Senator Crrris, We will be glad to look at that. There again we are
talking about policy questions more than does staff opinions on the
mechanics of a system. We are not going to have our cake and eat it
too. We are not going to be able to sell them all the F-16s unless they

participate in the contract, cither through manufacturing the plane -

over there, or having them supply a subsystem like a machinegun.
These are policy decisions that ave traded off at some level.

Senator GoLowarer. Thank you. ~

Mr. RoBerts. Senator, as jyou know, the Defense Department has ex-
pressed some.concern that the structure of S. 1264 might restrict them
too. We are not going to be able to scll them all the F-16s unless they
are interested in.

Senator Crxres, Yes, sir.

Mr. Rorzrrs. I wonder if you would claborate for just a moment for
the.committee on the question of maintaining a mobilization base. It
is your view, as I understand it, that mobilization base procurement—

for example, the production of ammunition—would be allowed under

this bill?

Senator Crmes. Wo tried to recognize that the Department has a

special need to keep vital facilities and skills available because of the
event of a national emergency. Things like ammunition factories.
The Armed Services Procurement Act of 1947 recognizes that need by

giving the Defense Department the authority to limit competition to -

maintain the defense mobilization base. That authority was not spe-
cifically set out in S. 1264 but it was recognized and authorized in the
committee report. We think it is important to maintain that authority.

If your committee fecls that it should be specifically set out in the
statute itself, we wouldn’t have any problems with that.

Mi. Roeerts. Let me turn to a related question about another non-
competitive area in Defense Department purchasing, and that is the
problem of follow-on procurement. There you often have problems con-
cerning proprietary technology, and Defense complaing that it needs
tremendous flexibility to go noncompetitive where it is dealing with
large follow-on systems. I know there is potential for abuse there and T
wonder how you feel S. 1264 is going to affect this arca?

Senator Crrinrs. What we did in the bill was lift the langnage of |

an earlier procurcment act, a defense authorization bill. In section
304:(b), the bottom of page 58 of the bill, we provided where there is
no commercial usage of the product or service to be acquired under
this section, and the agency head determined that substantial follow-
on provisions of such product or service will be required by the Gov-
ernment, the agency head shall, when he deems fit, take appropriate
action through contractual provisions, or otherwise, to provide the
Government with a capacity to establish one or more other competitive
sources.

That is really the law now. T don’t think wo really are disturbing the
body of case law that says if you have proprietary data and the
Government wants to establish a new source, they have to buy your
proprietary data, that vou are entitled to something for it.

35-280—78——35

Approved For Release 2006/02/07 : CIA-RDP80S01268A000500030001-5




Approved For Release 2006/02/07 : CIA-RDP80S01268A000500030001-5

32

We didn’t want to disturb that but we did think that we should keep
the same authority that the Government now has, for example, let’s
say the Government has a contract for a cluster bomb and they now
decide they are ready to go into a larger production. They know that
the company that developed it won’t be able to supply all of their
needs, or that they could generate lower prices with more firms bidding
on the contract. That’s the type of situation where they may want to
set up other sources. They could do that under this bill. T do think,
however, that same fellow who developed the bomb, if he has his
proprietary data, would still have all of his rights. So T don’t think we
will disturb that.

Senator Morcax. Lawton, I wonder if we could Interrupt a minute
and let you bring your specifications up here and get a picture. Qur
thought is we might got some people who would be interested in com-
ing in and talking with us.

[ Discussion off the record. ] .

Senator Morcan. T apologize for the interruption but it was so illus-
trative T thought it wonld help.

Mr. Romerrs. T wonder it T conld turn for a moment to section 509
of the bill relating to the waivers of surveillance authority in certain
Instances,

You described in vour statement, the way this operates and T wonder
if you could tell us in a little more detail about the 75 percent compoti-
tive test. You know that some have criticized this test, as not neces-
sarily leading to the conclusion that the 25 percent of the business that
is noncompetitive has the kind of cost and price control that you are
looking for,

What was the background on the 7 5-percent test ?

Senator Crrires, Well, T keep repeating this but T think it is im-
portant to repeat. First, these requirements are necessary before you
can apply for a waiver. The Government itself is the one who decides
whether to grant the waiver. So there is nothing automatic about it.
There is nothing that says if you meet the 75-percent test and if you
meet under $10 million fest you get the waiver. Tt just allows you to
apply for a waiver which is granted strictly at the convenience of the
Government, The Government decides when it feels that there is
enough competition present so that it would be better off sending its
inspectors to look at the big contracts, the sole source contracts, We
have to stay on top of those, and not be down nitpicking at the little
people who operate competitively all the time.

It was our thinking that, if a company dees 75 percent of its husiness
is in the pure competitive sector, they are root hogging or dying. They
have no reason to not hold their costs down, In fact, they wonldn’t
be in business very long if their costs aren’t held down.

The reason we put in these supplementary inspections and these
brocedures to start with, these standards, was hecause we had people
who did all their business with the Government. A1l that business. or
most, of it, was sole source, and there is no reazon for them to try to
keep their overhead down, no reason for them to keep track of what
they are paying out because a lot of it was on n cost-plus basis. Thev
were not. helng penalized for being inefficient. T think you have to put.
in the cost: accounting standards: you have to have oxtra inspection
procedures. We are all for them. But to mmpose all of these require-
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ments on the smaller guy doing less than $10 million, who is 75 percent
competitive, is a waste of the Government’s effort. It is just adding
the kind of paperwork requirements that makes that small businessman
say, “I don’t want to do business with the Government. I have to add
additional bookkeepers, I have to add additional records, and I have
to have people around here all the time. Hell, T am going out and
compete on other things and won’t fool around with the Government.”
This is depriving the Governinent. »

Mr. Roserrs. I gather from your desceription, and in talking with
the staff, that this would be a significantly different system than the
one Defense had tried out and had been roundly criticized for years
ago?

Senator Crimes, That’s right, Again, all during the Procurement
Commission hearings we held, the private sector kept talking about
these controls, They kept saying that the Government is putting their
effort in the wrong place.

Instead of doing the job and doing it thoroughly on the sole source
companies, the Government inspectors end up spending all of their
time inspecting the people who are competing. That isn’t necessary.
Furthermore, we also felt that it was worthwhile to hold something
out to the fellow who is going to operate at his own risk, to relieve him
of a little of the burden of redtape.

This is the hardest thing to get across to people. For this waiver, we
have to recognize that the Government has the option to grant it, the
Government can terminate it any time, and they still have the right
to go in and charge the coniractor, if he has overpriced any items.

Now, you run this waiver by the Cost Accounting Standards Board,
and you will find that they hate it like the Devil hates holy water.
That’s because it is getting in on their territory, and could cut down
their budget a bit. After all they might not need alf of those inspectors,
it they can’t nitpick all of the Jittle people that are in the block,

Mz, Roerrrs. I wonder if I could turn for a moment to the sole
source exception procedure that exists in the Lill,

As I understand it, the sole source decision would always have to
be accompanied by the notice and a 30-day delay period ?

Senator Crries. Yes, sir.

Mr. Rosrkrs. Ts there any concern on your part that the 80-day
delay might, in some instances, create needless delay in an important
procurcment? It is your intention that there be circumstances under
which that would not be required, is that not correct ?

Senator Cris, We do provide for a waiver of that requirement in
emergency circumstances, It is our feeling that in most cases, 30 days
in the front is 30 days very well spent. It should help to keep cost

overruns down, it should reduce the number of claims and change
orders, and it could keep bid protests down. Tn addition, quite frankly,
we want to discourage sole-source procurements when there is competi-
tion that is out there.

Mr. Rosrrrs. Has this sovt of system heen tried, to your knowledge,
in a state procurement system or elsewhere—this kind of sole source
market test?

Senator Cruwes, 1 don’t think it has. In fact, we wrestled for a long
time with the problems of how to prevent the Governigent from going
sole source, while recognizing that there are some products vou are
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=till going to huy noncompetitively. We kept thinking about having
someone in the agency above the contracting officer make that deter-
mination, that checkoff. We realized though that if you cscalate that
decision up to the top of the agency, vou would end up with a rubher
stamp determination. No one benefits trom that.

We concluded that there had to be some outside cheek, and the thing
we came up with was o market place notification. Such n notification
wonld put companies on notice so that they could come forward and
say, look, we can do that job..

How many times, Senator Goldwater. have you had a company no-
(fy you and say, “1 am horrified, T just found that sueh-and-such gave
L contract to this company. We conld have huilt thai product, or-we
have a product just like that one, and we never heard a word about this
contract.” :

Senator Gorpwarer. Wo get it quite often.

Senator Crires, | do, too. In fact, T Ll somebody in my office
vesterday. '

Senator Gorvwarer. Or even notiee that.

Senator Chvines, 1 will tell you what it was about. It was shout the
Kuforcer, and what the Knforcer can op can’t do, and whether the En-
foreer would meet the Air Foree’s needs, Well, the fellow that designed
the Enforcer has found out that the Air Force had a meeting, The Air

" Force said that they think they are eoing to need a plane that is lighter.
faster, and cheaper than the A-10 to destroy tanks. They are inviting
Fome companies to use their advanced R, & ). noney to design such a
plane but they didn’t notify the fellow who had the Enforcer. For
vears he has been trying (o soy the Air Foree will need a plane just like
his.

Senator Gotnwaree. T didn’t know {hat.

Senator Cirines. Tle is not going to he ont of vour hair. Beeaise now
the Air Toree is tallking about wanting o, planc like his but they are not
talking to him. They ave talking to some other peaple,

Senator Gorpwatir, T would like to lool into that heeanse T hadn’t

~heard abeut needing a lighter attack plane.

mSenator Crrres, Well they are talking about o tank killor.

Senator Gorowarer. T know the » irplane,

Senator Cuiees, The Air Roree is now fallking alout a tank killer,

Senator Moneax. With your permission, we will now shift over to
M. Dawson and we have other question=. We don’t want to encroach
forever on vour time,

Mr. Dawsox, Senator Chiles, | wanld like to follow up on some of
the sole source questions that have been raised. Title VII of the bill
pravides a statutory hase for (FAQ longstanding bhid protest respon-
sibilities, Tlowever, there have been constitutional ohjecetions by the
Department of Defense to that st abutory grant to GAO., Why couldnt
binding nuthority on bid profests be given to an independent agency
m the executive branch rather than GAQ? '

~Senator (o gs, Well, the very simple answer is it could hey, hut 1
i not sure that the Congress would like thai. | ammnot sure aga policy
question that Congress would want (o opt for that beeanse GAO hap-
pens to be a creature that is an arn of the Jongtess, and has Toyalties
and vesponsibilitios {0 Congress,
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"I am not completely satisficd with the language that we now have
on bid protests. It doesn’t seem to satisfy many people, either. The
exceutive branch opposes it because it gives GAO more authority than
they have today, at least that’s how the exceutive sees it. :

Contractors oppose it because it isn’t strong enough to suit them.

* Yet every time we start making it stronger, GAO opposes it because
they want it left a little bit vague, because of the potential consti-
tutional questions.

- (FAQisin favor of the language we now have.

I think that we do have a mechanism for resolving bid protests and
that it should have the authority to make some binding decisions. Per-
haps it should be in the executive branch. I opted toward GAO be-

© pduse it runs on a different and more even keel than an executive
agency or the Congress might run. : :

Mr. Warsi. If I conld add something. 1 think there are two con-
cerns an exccutive ageney would have over the placement of the pro-

" tests. One would be the constitutional separation of powers question.
Should an agency of Congress be reviewing and making decisions on
the spending of appropriated funds?

The other question is more fundamental. I think their is a reluctance
on behalf of procuring agencies to have anyone review their decisions,
whether it is the exceutive branch, or the legislative branch, o1 any-
where elge. That is a separate question that the Defense Department
would have to address itself to. :

Mzr. Dawson. Now I would like to invite your attention back to sec-

“tion 304(A) (2) (a), Senator Chiles, and go through just a little bit of
the detail on that provision which requires the éovernment to pub-
“licize the contract award which it intends to go sole source for 30 days.
Now, the provision that I would like to specifically ask you to talk
“to is the final sentence of section 804 (A) (2) (a) which reads, “If after
such notice,” this is the 30-day notice—other sources demonstrate an
ability to meet the requirements for the work to be performed, a solic-
itation shall be issued to all such prospective offerors.”

Your report on page 15 also discussed this and stated that durin
that time, that is the 30-day period, if another firm conformed and
demonstrates an ability to meet the requirements of the work, then
the contract must be awarded competitively.

~ First of all, is there any distinction between what your report says,
giving a greater weight to the competitive award, over what your
bill states? , '

Senator Cuicrs. We weren’t really trying to do that. We were try-

- ing to carry out in the report what we had set forth in the statute.

© " Mr. Dawson. And then the phrase “demonstrates an ability to meet

. the requirements for the work.” What do you envision would he ade-
quate for that demonstration? I know that is a rather difficult ques-

““tion in theé abstiact. )

Senator Crirues. Well, it could boil down to a legal question. What
we were trying to do is deal with this type of situation. What if a
fellow says, “I can build this in my backyard, or in my workshop.”
Under S.71264, that person would have to make & reasonable demon-

~ stration to the agency that he has the capacity and the capability and
2:the resources to comply with the contract requirements, I would ven-

o
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turc to say if it was another aireraft company, Piper saying 1 can do
what Beech can do, that would be a demonstration. »

Mr. Dawson. And then in section 304 (b), where you state that there
may be a product for which there is no commercial usage under that
section, Do you see a potential problem in allowing the Government
to specify, in such a genecral way, that its military requirement over-
rides whatever off-the-shelf equipment might exist in the market? Do
you have any uneasiness about that question ? ]

Mr. Wargt. This provision actually was taken from the Defense Au-
thorization Act of 1976 and the purpose is to give the executive agen-
cies the ability, when it is cost feasible, in the production of a major
system, to be able to go out and set up another factory.

The purpose is not restrictive, as you imply, but rather is to broaden
the competitive base for future procurements.

Mr. Dawson. Two more questions. Do you have any suggestion as to
how we might tighten up even further beyond your bill, the require-
ments that sole source contracts are to be greatly discouraged in the
competitive marketplace?

Senator Cuirzs. We considered a nmmber of things. We went

“through a lot of exercises and everytime we did, we would thinls, well,
we have got to be careful. We can’t prohibit sole source, because we
have situations where an agency goes into soeme area of technology
where only one company is active. In those situations, you have to
deal with one company. Some of our ideas looked nice on paper, hut
they all invelved cxceptions and checkoffs within the procuring
agency. When we thought this through, we were fearful that on the
one hand, a contracting officer determination would not provide ade-
quate protection against abuse, and on the other hand, a high level
checkoff would become automatic. We settled on escalating the sole
source review authority up to a level between the agency head and
the contracting officer. We also decided that yon have to have an out-
side check on the agency’s determination, because if an ageney wants
to go sole source, they will do it no matter how complicated the in-
ternal requirements are. The 30-day notice to the marketplace gives
that outside check, because it relies on the people who care. the com-
petitors, to monitor the system.

No matter what kind of requirements you put on the agency, if they
want sole source they will go through those requirements. So we were
trying to find some device, devices that allow the ones who do care. the
competitors, to get their oar into the process.

Mr. Dawson. Thank you.

This is really not a question but a request to you, Senator Chiles,
that you have your staff provide for the record a brief step-by-step
presentation of how you perceive this bill being implemented for the
Department of Defense to purchase (1) an aireraft carrier, (2) a
fighter aiveraft, (3) a tank or tracked vehicle, and (4) an admin-
istrative vehicle. And I would like to ask you to consider in step-by-
step presentation

enator Crrmrrs. We will give you something on that this afternoon.

Mr. Dawson [continuing]. The process prior to deciding on each
of these steps, assuming these systems have been assessed for the mis-
sion, some contracting process, follow-on procurement, personnel
training, and long-term operating costs,
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Senator Crrmas. It may take until tomorrow to get all of that.

Mr. Dawsox. Thank you. _

Senator Moreax. Senator, why don’t we go to Mr. Stirk for some
more specific questions? We are afraid your time will run out.

Senator Crres. My time is running out. We will answer any ques-
tions for the record. My problem is that I was due somewhere 10
minutes ago. : .

Senator Morean. Could we ask just one question, then we will set
up a meeting and come back, because it is very helpful and T think
we have some more. We can work that out later. o :

SIenator Crrrurs. It may well be—my staff can answer them as well
as 1 can.

Mr. Roserte. T just wanted to inquire about the Vinson-Tramimell
Act. I thought it might be something the committee would really
benefit from your views on. .

As you know, the Renegotiation Act may be a dead letter, and that.
brings back into operation the profit limitation process of the Vinson-
Trammell Act, which is a very old act that has not been in effect for
many years. :

Some have suggested that that question ought to-be tackled. as part
of this bill. T am wondering if you could give the committee your
view as to whether you think we need a profit limitation statute or
whether you think we should repeal the Vinson-Trammell Aet. How
should that problem be approached ? : :

Senator CrmiLes. Well, as long as we have an imperfect procurement
system, I think the Government has to be concerned about excessive
profit. In my opinion, based on my membership on the Procurement
Commission and my past experience, the best place to attack that
problem is at the front end of the procurement process. It we could
do the proper job at the front end, it would be a lot better than trying
to recapture something at the tail end of the process.

It contracts could be awarded in such a way as to maximize com-
petition, there would be fewer opportunities for excessive profits on
the part of contractors. Since a contractor takes that risk all the time
under S. 1264 you balance that off by recognizing that sometimes he
is going to make a little more than it looked like at the outset.

Tt you buy our free enterprise system, I think you have to recognize
that there are times when you get windfalls becauge there will be many
other times that you go in the tank when you take risks.

T think this bill takes some important steps to provide the contract-
ing officer with the tools and guidance to bring more competition into
Government procurement. As to whether there needs to be a ceiling
on the profits for military ships or aireraft, it would seem that would
be a judgment that your committee could much better make than we
could. As for the Vinson-Trammell Act. T think it might be outdated.

Mr. Rouzerts. Thank you.

Senator Moraan. Off the record.

[Discussion off the record.]

Senator Moraan. We will adjourn now. Tt has heen very helpful to
me, and T want to say to counsel on both sides that it has been very
helpful to me for them to carry the burden because they have been
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%pending a lot of time on this matter, and they know more about it than
do.

Senator Crures. Because I have this opportunity, 1 would like to
raise one other question. We and the staff of the Armed Services
Committee have had weeks to review our Contract Disputes Act. Even
though it hasn’t been actually assigned to this committee, there is a
hold on it. I have been patiently waiting, but we are getting closer and |
closer to our adjournment date. The House had got a Contracts Dis-
pute Act which is going on special order next week, so its something
that could ripen this year. S. 1264, on the other hand, doesn’t have
that kind of momentum in the Ilouse side now, and there is not any
movement on a bill over there. We are simply trying to get S. 1264 in
the best possible shape this year. I wonder when we might expect that
hold to be lifted on S, 3178¢

Senator Moraan. I understand that our staff and your staff have
narrowed_the differences down to maybe a couple of major ones, and
if you and T could get together the first of the week, it may be we could |
work out some area where we can take the hold off. T don’t think-
we are so far apart on the Senate side. T am a little bit afraid of what -
I see coming from the ITouse.

Will you be available next week? T will be available, we will try to
get together.

Senator Cuires. Thank you.

Senator Moreaxn. Thank you, Senator.

[ Whereupon, at 11:17 am., the committee was adjourned, subject.
to the call of the Chair.]
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FEDERAL ACQUISITION ACT

THURSDAY, OCTOBER 5, 19078

U.S. SENATE,
COMMITTEE ON ARMED SERVICES,
Washington, D.C.

The committee met, pursnant to notice, at 9:30 a.m. in room 212,
Russell Senate Office Building, Senator Robert Morgan presiding.

Present : Senator Morgan.

Also present: John C. Roberts, general counsel; Rhett IB. Dawson,
counsel ; Phyllis A. Bacon, assistant chief clerk; George IL Foster, Jr.,
professional staff member; and Doris K. Connor, clerical assistant.
Also, John Stirk, assistant to Senator Morgan; and Brian Walsh, as-
sistant to Senator Chiles.

Senator Morean. Gentlemen, we will call the meeting to order mo-
mentarily, so that you know what we are doing. We had reconvencd
the committee this morning for the purpose of hearing further from
Senator Chiles, who I expect will be here any minute, and also Senator
Proxmire. Senator Proxmire will not be able to be here because he is
chairing a meeting of the Banking Committee, where I am also sup-
posed to be, IHowever, he has sent a 20-page statement which I am
going to make a matter of record. We have copies of it for those of you
who would like a copy and have a reason to know what is in it. We will
make this part of the record and ask that copies be distributed to those
of you who want one so you can be looking at it.

All of you understand, I am sure, that these last few days of the Sen-
ato are pretty hectic, and we have to run from place to place. We will
wait a little while longer for Senator Chiles.

[ Senator Proxmire’s prepared statement follows :]

STATEMENT OF SENATOR WILLIAM PROXMIRE

Mr, Chairman, I appreciate the opportunity to present my views on S. 1264, the
Federal Acquisitions Act. This legislation would establish new rules for the ac-
quisition of materials and services by the Federal Government. In many ways,
1 am in agreement with the intent of the bill, As I discuss more fully later in this
statement, there are many areas where competition will increase as a result of
provisions of this bill. The stronger requirements for notification of pending con-
tract awards in the Commerce Business Daily, and the requirements for notifi-
cation and delay in issuance of sole source contracts should help. The requirement
for government payment of interest on its obligations that are due for more than
80 days is a fair requirement, which has been endorsed by the Committee on
Banking, Housing and Urban Affairs. Increased use of functional specifications
can be beneficial, and should be pursued.

However, I am concerned about many provisions of this bill, and I do not be-
lieve that it should be approved in its current form. The recent scandals at the
General Services Administration have shown the need for strong controls over
government procurement. We have seen that GSA officials have wasted milliong

(39)
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of dollars of taxpayers’ funds by paying for services that were not rendered, by
accepting substandard contract performance, and by over-paying for common
commercial items.

In at least three sections, 8. 1264 either would allow current practices to con-
tinue or fails to deal with the problems identified in the current scandal. Two of
these sections, which provide for continued use of multiple award schedules and
establish a “simplified small purchase method,” are dealt with later in this
statement,

More important, though, is the lack of any provision which would ensure that
government. officials adhere to government laws and wise purchasing practices.
In the current GSA scandals, bribery may be found to he at the bottom of some
of the problems, but, in many cases, it may be found that the unwise purchasing
bractices were not motivated by bribery. They may have been motivated by lazi-
ness or inattention on the part of government purchasing and auditing officials,
the desire to do a favor for a friend, or any of a number of other causes. Strong
brovisions which would force government officials to adhere to sound purchasing
practices might help to prevent the next government purchasing scandal.

BANKING COMMITTEE REVIEWS OF CONTRACTING PRACTICES

The Federal Acquisitions Act will completely re-write current laws guiding the
acquisition of supplies and services by the government, and will have an impor-
tant effect on many matters that are of concern to the Committee on Banking,
ITousing and Urban Affairs. In 1975, the Joint Committee on Defense Production,
which I chaired, undertook a review of defense procurement policy and the de-
fense industrial base. Since the Senate Teorganization, the Joint Committee was
combined with the Senate Banking Committee, and this review hag continued.

In the course of this review, the committee studied defense profit policy, Cost
Accounting Standards, defense contract auditing policy, the relationship between
prime contractors and subeontractors, the unique problems of Small businesses,
the assignment of claims against the government, and the effect of DoD acquisi-
tions policy on defense costs and on the defense industrial base, We have drawn
certain conclusions about the direction in which government aequisitions policy
should be directed. In many ways, our conclusions are at variance with the con-
clusions of the authors of the Federal Acquisitions Act,

GOVERNMENT CONTRACT COMPETITION

On the need for more competition, I am in absolute agreement with S. 1264.
However, an arguable corollary to thig principle is that government acquisitions
bolicy should be focused so as to atiract the largest number of potential com-
petitors. According to this reasoning, government policies intended to regulate
contractors can backfire if they have the effect of making the government so
difficult to do business with that contractors are unwilling to take on government
contract work.

I agree with the statement of the sponsors of S, 1264 that more competition
is necessary for government contracts, Every year, the portion of defense con-
tracting dollars awarded through true competition is less than 10 percent of the
total procurement budget, Available evidence suggests that most other federal
agencies do no better. The GAO has identified numerous devices by which agencies
frustrate the law and initiate unnecessary or undesirable noncompetitive con-
tracting. According to the GAO, federal procuring agencies routinely conclude
that only one firm is qualified without seeking additional sources:; award non-
competitive contracts solely for the purpose of obligating funds before the end
of the fiscal year; initiate contracts based on contracting officers’ preference for
a specific firm, rather than objective factors; and place unjustified time con-
straints on procurement offices which mandate noncompetitive contracting. 1 do
not see how any of these abuses would be corrected by 8. 1264, with the possible
exception of the end-of-year spending syndrome.

Furthermore, the bill as written does not mandate the type of effective contract
competition that could assure efficient contracting practices. It is true that the bill
does eliminate some of the more flagrant across-the-board exemptionsg from the
requirement for competition. However, for major systems acquisition, it simply
states that the Department of Defense and- other government agencies should
conduct competitions in more or less the same way they are presently conducted.
This is through the device known as “competitive negotiation,” a form of contract-
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ing which has no present legal standing but which would be regarded under
8. 1264 as a preferred form of competitive contracting procedure.

8. 1264 does provide some new guidelines for the use of this procedure, but I
«do not see how “competitive negotiation” can in any sense be considered a type
of effective competition that would justify relaxation of regulatory controls. It
will not provide the government with absolute assurance of efficient contrac-
tor operations. Competition ean, and does, tend to reduce initial prices, but it
cannot, in and of itself, control what happens after the contract is awarded. I
see nothing in the bill that would mandate fixed-price contracting or effective
quality control. I see nothing in the bill that would provide for recompetition of
major systems contracts after the initial quantities had been provided for, and
I see none of the other “free enterprise” characteristics that would guarantee
efficient contracting and justify relaxation of government contracting controls.

Ag contracting is currently performed at the Department of Defense, once the
contract has been awarded, there is nothing but government restraint to protect
the interests of the taxpayers and to assure high quality production. The degree
of competition with which the contractor had to contend in order to get the con-
tract hag almost nothing to do with the contractor’s performance after the con-
tract is let.

ATTRACTING POTENTIAL CONTRACTORS

A point on which I disagree completely with the authors of 8. 1264 is the no-
tion that the government must not go too far to protect its interests lest contrac-
tors abandon government contraeting altogether. I agree that harsh treatment of
contractors for its own sake is unwise, but the government must also protect the
interests of the taxpayers. In the review of the defense industrial base, the Joint
Committee on Defense Production and the Banking Committee have analyzed
the stated concern of DoD that excessive regulations might chase firms away
from the business. We searched for any evidence of an unwillingness of con-
tractors to do business with the government, We analyzed the benefits that are
provided to government contractors. We talked to representatives of industry,
trade associations, the Department of Defense, and the General Accounting
Office. What we found is that there is absolutely no evidence to support the
assumption that tough government contracting regulations are causing firmg to
shun government business.

What we have found is that some factors separate and apart from DoD poli-
cies have had a limited effect on the availability of suppliers. In some industries,
such as metal forgings, environmental and safety restrictions have forced some
suppliers to close their doors. Foreign competition, and the flight of U.S. manu-
facturing firms to other countries can cause suppliers shortfalls. But with re-
spect to DoD policies, we have found exactly the opposite of what 8. 1264 con-
tends to be true. That is, many firms who are very anxious to do business with
the Department of Defense are kept out of the business, not by overly-restrictive
regulatory and profit policies, but by DoD favoritism toward large firms.

Thig notion was supported by the former DoD official most responsible for
analyzing the defense industrial base. His office found that small firm and sub-
contractor problems are caused by factors external to DoD, such as bankruptey
of firms; by overly-restrictive policies of prime contractors; and by DoD policies
which support major prime contractors at the expense of component suppliers
and subcontractors. .

Simply easing government contracting restrictions and increasing the benefits
might not help the constituency that is ‘most in need of assistance. The DoD
official testified: “An example of the more harsh treatment (for subcontractors)
would be on a program where the contract was awarded cost-plus to the prime
and the major high-technology, high-risk subcontract is awarded fixed-price for
the subcontractor development; and that is a typical situation that happens
today.” In other words, benefits intended to make defense business more attrac-
tive do not necessarily trickle down to where they are needed. )

Any analysis of defense contracting policy would show that defense contracting
is attractive business indeed. It is certainly true that contractors must accept
certain restrictions, such as Cost Accounting Standards, profit limitations, audit
clauses, and other government review and disclosure requirements. However, con-
tractors also reap many benefits. The bulk of major contracts are on a cost-plus
basis; contractors obtain progress payment on the basis of costs expended ratk_xer
than on the basis of actual progress; contractors are protected from inflation
and their own mistakes through redetermination clauses; escalation clauses, and

Approved For Release 2006/02/07 : CIA-RDP80S01268A000500030001-5




Approved For Release 2006/02/07 : Cléf«2-RDP80801268A000500030001-5

contract changes; they are protected from competition in many ways, through
follow-on contracts,. certification requirements for potential competitors, re-
strictive coding of parts for sole source production, and other government
policies; their commercial work can be subsidized through government patent
policy and payment of independent research and development expenses; and,
according to DoD studies, they can be reimbursed through overhead for the
costs of bloated, unnecessary marketing and engineering staffs. I don’t believe
anyoné should contend that the govérnment is chasing away firms because it is
too difficult to do business with.

Yet S. 1264 ignores this fundamental problem, and instead assnmes that if the
government relaxes its surveillance and disclosure requirements, contractors will
come rushing out of the woods to compete for government business, resulting in
such a degree of competition that more will be saved through competition than
will be lost through relaxed vigilance.

Ignored is the faet that there are plenty of competent firms trying desperately
to compete for government business, and the fact that 8. 1264 will allow the
government to continue doing business in more or less the same way that it does
business now.

Attached to this statement is a section-by-section analysis in which I discuss
some more detailed concerns and recommendations.

SECTION-BY-SECTION ANALYSIS

Subsection 2(b) (7) states that it is the policy of the Congress that large scale
productions be initiated only after full and complete testing has been completed
on the product. I agree with this sentiment wholeheartedly. Many mistakes could
be avoided if quality and reliability testing were completed before the production
go ahead. However, it would be better if this problem were addressed in the body
of the bill.

In Section 2(b) (10) or in Section 505, which both discuss payments or progress
payments to contractors, I would recommend adding a stipulation that progress
payments should be keyed to actual progress on a government project. As matters
currently stand, progress payments are generally based on funds expended. This
violates every commercial principle that I am familiar with. In the commercial
situation that may be, financially at least, most comparable, homebuilding con-
tractors must show definite progress and must pass specified milestones before
progress payments are made. Enactment of this provision would provide cn-
couragement for contractor cost controls.

Section 201 establishes criteria for the use of sealed bids. This section reverses
current federal policy, which establishes sealed bids as the preferred method of
contracting, and then allows 17 specific exemptions to the general requirement.
S. 1264 instead makes sealed bids one of four alternative methods, and defines
preconditions for the use of each.

The 17 exemptions in current Armed Services Procurement law definitely are
too broad. For instance, all contracts with eduecationnl institutions are exempt
from the requirement for competition, as are all contracts for “personal and
professional services,” all coniracts for drugs and medicine, and all contracts
where, in the opinion of the government official, it would be “impacticable” to
obtain competition. There is no justification for these broad across-the-board
exemptions. I agree with the conceptual point of the authors of S. 1264, that the
characteristics of the marketplace should determine whether competition is
possible. In addition, I have no conceptual objection to the types of preconditions
which must be satisfied. Certainly, it would be ridiculous to pretend there were
actual competition if there were not a sufficient number of suppliers to guarantee
good competition, or if there were not enough time to offer all interested parties
the opportunity to bid.

However, I have two concerns about this section : (1) some of the criteria may
be written too vaguely, and may allow the continuation of current abuses: and
(2) no provision is made for periodic recompetition of contracts for continuing
work such as maintenance or operation of military bases and plants.

To the first point, Subsections 201 (8) and (5) are written too loosely. It is
particularly interesting to note that two of the problems identified by the GAO in
its report on noncompetitive contracting were that agency officialy often placed
unreasonable and arbitrary time contraints on a procurement which rendered
competition impossible, and that officialy often concluded. withont seeking alter-
natives, that only one firm was qualified or willing to produce the product. Section
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901 in its current form would not proteet from these abuses, and could possibly
make it easier for agency officials to evade the requirement for coinpétition.

Second, initial eompetition for a contract is not meaningful it the contractor
ean do whatever it wants after the contract has been awarded. For many types of
contracts, theére is no reason that there could not be periodic recompetition. This
periodic recompetition would help to assure better performance by the contractor.
Tnder the plan I envision, the incumbent contractor who had performed ade-
quately would still have a substantial advantage over other competitors, if for no
other reason than this greater experience. But the requirement for recompetition
would act as-a check on his performance and pricing. Periodic recompetition is
done by the Department of Defense for many operations or- maintenance contracts
at government—owned contractor-operated plants, government test ranges, and
government bases, put there is no reason that this should not be a legal.
requirement.

In Sections 203 and 503, I share a concern expressed by the late Senator,
Metealf in his dissenting report on this bill. Senator Metealf argued that thegse
sections allow entirely too much authority for cancellation of contract solicita-
tions. Arbitrary cancellation of a contract can be uged as an excuse to negate an-
instance where an agency official’s favored contractor does not submit the best
bid. This technique could be used in place of repetitive solicitations of best and
final offers, which can be abusive and has been prohibited by another section of
the bill,

Obviously, the government must be permitted to cancel a solicitation in cases
where no contractor was responsive to the request, where no satisfactory bids
were received, or where the government has decided not to pursue the project,
but I would favor language which prohibits cancellations except in gpecified
circumstances. )

Title ITT defines procedures as to when the government shall use “competitive
negotiation” and when it ig authorized to issue sole source contracts. This section
draws a distinetion between these two contracting methods which does not exist
in current law. Currently, all contracts not awarded pursuant to sealed bids are
considered noncompetitive.

Sections 301, 302 and 303 provide the basle framework for major systems
acquisition. They describe, in general terms, a system of contracting which is
currently being installed at the Department of Defense, known as “4.Step Pro-
curement.” Tour-step procurement is the result of what has become a near-
obsession at the Department of Defense with two related problems known a8
“huy-ing” and “guetions.” The problem, as defined by DoD, is that contractors,
either through self-imposed or goverhment pressare, gubmit artifieally low bids
on government contracts, bids that they know to be unrealistic. It is argued that
cost overruns are the inevitable result of these practices.

The buy-in theory mis-states the actual problem with defense contracting. It
is not simply that costs escalate from original estimates, The problem iz that
defense contracting costs are too high. This has begun to have a serious effect
on defense readiness, in that we are faced with the possibility that we may not
he able to afford necessary weapons. -

Cost overrung, in and of themselves, are certainly a serious problem, because
they limit the ability of government planners to make reasonable budgets and
projections. However, 1 do not believe that a program aimed at reducing cost
overruns without reducing costs will accomplish much.

Four-step procurement will have this effect. By prohibiting auctioneering, it
will lessen the incentive of contractors to lower their bids, and it may reduce
tho submission of unreasonably low bids. It may also reduce favoritism by
eliminating the syndrome wherein contractors can underbid the initial winner
on subsequent bidding rounds. However, it does not appear to be aimed at reduc-
ing costs. In fact, a DoD official was quoted in the Wwall Street Journal as pre-
dicting that 4-step procurement would probably result in increased defense costs.
Tt would reduce cost overruns by raising initial target prices to the levels that
are regarded as more realistic.

If you assume that defense costs are pretty good, and that defense contractors
operate at maximum efficiency, then it is probably reasonable to support this
program, However, 1 know of no study which suggests that defense contractors
operate with very high efficiency levels. On the contrary, the official studies with
which I.am familiar find exactly the opposite.

T would like to cite two specific gtudies. Both arc-official government documents,
prepared by elements of the Department of Defense. The first is the Joint DoD/
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OMB study on aireraft capacity utilization, released in January 1977. This study
concluded that excess capacity in the industry was costing the government in
excess of $300 million per year, Significantly, though, the study concluded that:
“the costs of excess capacity should not be measured solely in terms of idle
floor space and equipment, but should also be measured in terms of redundant
labor existing in these vertically integrated companies ; e.g., engineering, manage-
ment and marketing people. The study found that these extra labor costs far
exceed the idle plant and equipment costs.”

In follow-up testimony before the Joint Committee on Defense Production,
Deputy Undersecretary of Defense Dale Church stated that “For the most part,
this cost consists of indirect labor, i.e., engineering, marketing and administrative
personnel, retained in anticipation of and to enhance obtaining additional gov-
ernment business. Twenty-five percent or less of the extra capacity costs is.
associated with under-utilized plant and equipment.” The DoD/OMB study recom-
mended limits on the maximum allowable overhead expenses chargeable to gov-
ernment contracts.

Another study, prepared by the Air Force Systems Command, suggests that
the rates of inefficiency may be even more serious with respect to direct labor.
The study concludes that “Manufacturing costs are about 42 percent of direct
costs on a typical production contract. About 50 percent of this cost represents
nonproductive labor caused by inefficiencies of one kind or another. If it were
possible to achieve only a 20 percent improvement in labor produectivity, approxi-
mately one billion dolllars could be saved on contracts at 11 of the major Air
Force contractors.” If it is assumed that other services suffer similar rates of
imlzﬁiciency, the amount of waste in unnecessary labor would be many billions of
dollars.

This study was prepared in 1973, and it is possible that some of the recommen-
dations have been acted upon. However, a perusal of Selected Acquisition Reports
and the recent GAQ study on Financial Status of Major Federal Acquisitions
shows that DoD acquisitions, like most other federal acquisitions, have shown
cost growth far in excess of the rate of inflation. Any significant management
efficiencies realized as a result of the AFSC study or similar reviews would have
acted to hold these costs down.

This failure to deal with the separate and distinet cost problem is, I believe,
the most serious failing of 8. 1264. The authors of 8. 1264 bave suggested that
increased competition will solve this problem. For some types of contracts, I
agree that this may happen. The price of drugs, for instance, which will no longer
be exempt from competition, should certainly decline.

But in the area of major systems acquisition, which is the main concern of this
Committee, I believe that the ratification of 4-step procurement, the failure to
mandate fixed-price contracting, the selective walver of government surveillance
and disclosure requirement detailed in the bill, the much greater relaxation of
controls implied and permitted by the policy statement, and the failure to define
a strong management system which would correct the existing inadequacies in
cost control, will all combine to frustrate the stated intent of this bill

We cannot have it both ways in federal ‘acquisitions policy. If it is assumed that
any low bid is, by its very nature, a buy-in then any reduction in bidding estimates
that would result from 8. 1264 will simply increase the frequency of buy-ins,
which will in turn increase subsequent cost overruns. If, on the other hand, it is

believed that contract prices are too high and that contractors are not espe-
cially efficient, then it is incumbent upon the Congress to take note of this prob-
lem in its acquisition legislation.

In Section 102, you could require procuring agencies or the OFPP to prepare
a report to Congress detailing efforts to control overhead, improve contractor
produetivity, and reduce direct and indirect labor costs, In the amendments sec-
tion, you could add a new subsection to 10 USC 2382 and other code sections'
providing for contract audit which would require auditors to review the con-
tractors’ records to determine whether there is evidence of excessive, redundant,
or nnnecessary direct or indirect labor expense. The costs for any such claims

would not be reimbursed even if otherwise allowable and allocable. Furthermore,

vou could beef up the audit function, giving the auditors more clout within their
department, improving the competence of their reports, and assuring that their
reports will be used.

The definition of cost analysis in Section 305 eould be amended by requiring
review of what the contract performance actually should cost, rather than sim-
ply ratifying the contractor’s statement of what it will cost.
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Finally, the bill could be amended to stipulate in cases where the contract
price has included the rights to drawings and data, that all spare parts must be
procured competitively unless sole or restricted sourcing is necessary -for safety
or other important reasons. Based on a Banking Commijttee review, which was
discussed at récent hearings, this approdch could save millions of dollars each

ear. .

Subsection 302(b) (2) preserves a requirement of current law that any changes
in proposal evaluation factors shall be communicated promptly to all competitors.
This ig a reasonable requirement. Requirements for competition would be mean-
ingless if one competitor received information about the government’'s wishes
that was not available to the others, : ) '

However, current law also provides that the solicitation shall be null and void
if this notification is not made. I recommend that the committee consider retain-
ing this requirements, as an additional protection, Without this requirement, the
competitor who had suffered by not receiving notification of the change would
have no recourse.’ ) ) i

Sibsection 308(a) prohibits “auction” techniques. I do not favor such broad
language outlawing these practices. Auctioneering techniques on major systems
acquisitions can be abusive, but 1 believe there are many instances in which an
auetion might be the very best way to proceed with government purchases. Base
maintenance and similar service contracts, as well as contracts for commercial
items could be competed very effectively through the old-fashioned auction. For
instance, if the government has a requirement for a certain number of 35mm.
cameras, there is no reason that the various distributors of high-quality 33mm.
cameras could not sit down in a room and bid for the rights to sell to the govern~
ment. The government could define the types of cameras that satisfy its require-
ments, it could read the advertisements for major New York wholesalers in
camera magazines, and it could offer anyone who was interested the opportunity
to beat the prices offered by these wholesalers. This would be a productive way of
savihg on unnecegsary red tape, and it could promote very economical purchasing
practices. . )

Subsection 303(e) authorizes the continued use of multiple award schedules
by the GSA. Multiple award schedules are a method of buying commercial
produets without the need to go through a formal competition. The theory is that
the government can compare catalogue prices of comparable commercial items
and obtain the best price available, while avoiding the red tape of soliciting bids.
The abuse by the GSA of this technigue is one of the most flagrant examples of
jncompetence, or worse, that I have ever secn. Recent revelations in the news-
papers, which were confirmed to the Banking Committee by GSA Administrator
Jay Solomon, have shown that the GSA has used this technique as a device to
waste thousands, if not millions, of dollars of taxpayers’ money. The GSA has
paid higher prices for cameras, television sets, and typewriters, than any individ-
ual would pay for a single item at a diseount store. It is incredible that the
Tederal Government, with its phenomenal market power, is incapable of spending
money efficiently.

Two alternatives suggest themselves. The first would be to prohibit the use
of multiple award schedules, and to require advertised sealed bids for all com-
mercial products. Alternately, if the committee is persuaded that multiple award
schedules can be used properly, the bill could require that this technique be
nsed to buy only from the manufacturer or genuine commercial distributors. If’
this section remains unchanged, the GSA could revert to its old ways after the
current storm has died down, and will continue to waste money buying from the
government marketing services who have created these abuses.

Qection 304 allows for noncompetitive exceptions to the general requirement
for competitive negotiation. It requires 30-day advance notice of intent to award
a sole source contract, and purports to offer other interested parties the opportu-
nity to bid. Although it improves on the current situation, I do not believe that
thig section will completely control the noncompetitive abuses highlighted by
the GAO. The GAO report showed that in many cases, gole source awards were
made because agency personnel had made a predisposition to award the contract
in such a manner, rather than because of general market requirements. As
Senator Metealf stated in his dissenting views on this bill: “the subsection ignores-
one common reality of life: Any potential competitor would know that, if the
agency had publicized its desire to award a noncompetitive contract to a pre-
fered source, there is little chance that the agency would look kindly on the entry
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of another competitor. And, since Section 303(a) allows the government to
accept ‘an initial offer . . . without discussions when it is clear that the publie
need would be satisfied on fair and reasonable terms without such discussion,’
the ageney could éxecute its contract with the original preferred source without
the inconvenience of being forced to consider alternatives.”

Given these comments, I recommend that you look particularly closely at thig
section. At the very least, the government should be required to state its reasons
in the Commerce Business Daily as to why only one source can qualify, and’
should be required, rather than permitted, to seek additional sources when sub-
stantial follow-on orders are an ticipated.

Section 305 rewrites the Truth in Negotiations Aet, which is one of the most
important sources of information about the actual and fair costs of defense
procurement. It establishes a formal distinction between less detailed price data
and more detailed cost data which does not exist in current law. It is important to
understand the distinction drawn by 8. 1264 between cost and price data and
analysis. Cost analysis, according to the bill, means “the element by element
examination of the estimated or actual costs of contract performance.” Price
analysis is limited to a review of prices previously paid for similar or identical
items,

One necessary correction, which is implied in the bill, would be to stipulate
that competitive negotiations are not automatically exempt from submission of
cost or pricing data. Staff members of the Subcommittee on Federal Spending
Practices have stated that this ig their intent, but I believe this matter needs
clarification since “competitive negotiations” are considered to be competitive.

Two of the cost data éxemptions cause me gome broblems, The first would
require submission of price data only in cases where “the price is based on an
established catalogue or market price of a commereial item snld in substantial
quantities to the general publie.” First of all, this exemption may be unnecessary.
Under the spirt of 8. 1264, I would assume that most commercal products should
be procured competitively. In thege instances, the nature of the procurement,
rather than the item purchased, would totally exempt the contractor from sub-
mission of price or cost data, and the selective exemption would be redundant.

ITowever, in the case of noncompetitive procurement of commercial products,
exempting contractors from the submission of cost data could be unwise. The
GSA purchasing scandal hags shown that prices paid for commercial products can
be vastly inflated. Submission of price data would not discloge this overpricing,
because previous inflated prices would simply be factored into the new calcula-
tions. Submission of cost data would be necessary to protect the government’s
interest.

The second price data exemption of concern to me is the one which allows sub-
mission of price.data only in cases where there was a “recent comparable eom-
Detitive acquisition.” This broadly worded exemption could also permit the factor-
ing in to new defense contracts of inefficiencies and cost-overruns from prior
contracts. In theory, almost any follow-on contract from other than a sole source
solicitation could qualify. This broad new exemption is unwarranted.

Title IV establishes simplified methods for small purchases. Although I do not
disagree with this concept. I am troubled by the vagueness of this provision and
the blank check that is given to OFPP to develop guidelines. One particular area
of concern is that federal agencies could split larger procurements into parts in
order to evade the stricter major purchase guidelines. If this splitting off were
done for the purpose of increasing competition and increasing the ability of small
business to compete, then 1 would favor it; but, if it were done solely to avoid
uormal contracting requirements, then I would not. I recommend that the Com-
mittee consider adding language that would limit option clauses, add-ons, and
contract modifications; that would require explicit justification for repetitive
purchases from the same source; and that wonld require a description of why
volume purchases at reduced prices are not possible.

Additionally, the recent GSA procurement scandal has shown that predatory
confractors can overcharge the government on small purchases as easily as, if
not more easily than, they can on large purchases. If the types of sloppy contract-
ing procedures engaged in by the GSA are permitted to continue, then I would
look with strong disfavor on provisions exempting small purchase from normal
contracting safeguards.

Section 501 describes types of contraects. Although it states a preference for
fixed-price contraects, it actually makes it casier than current law for agencies
to issue cost-plus contracts. Current law requires a finding that the use of cost-
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plus contracting would be less costly to the government and that it would be
impracticable to obtain the required products or services under any other type of
contract. No such requirement is contained in 8. 1264. '

The report of the Committee on Governmental Affairs cites a Commission on
Government Procurement finding that “such determinations are usually specula-
tive, and result in stereotyped findings which merely repeat the language of the
statutory requirements.” However, I do not understand how the admittedly in-
adequately limitations on cost-plus contracting would be improved upon by delet-
ing the requirement for a specific finding of need and substituting a vague state-
ment that fixed-price contracts are preferable. If the current protections are in-
adequate, they should be beefed up, not repealed. This could be done by preserving
the requirement for a finding that cost-plus contracting is necessary; limiting
‘cost-plus contracting to certain specified circumstances; and requiring a detailed
statement as to why it is impossible to issue a fixed-price contract and what
alternatives, such as splitting off the high-risk portions of the contract, were
considered.

This section, with its meaningless statement of preference for fixed-price con-
tracting, does much to undermine the broader case of the sponsors of 8. 1264.
The intent of the bill to remove contracting safeguards and substitute competi-
tion would be rendered meaningless if cost-plus contracting became more wide-
spread. Section 501 would leave this matter entirely to the procuring agency's
discretion.

Section 504 authorizes widespread multi-year contracting. Multi-year contract-
ing is supported by agencies and contractors on the grounds that it can improve
the planning process. At the minimum, I would urge the Committee to consider
language which would guard against anti-competitive practices. A flat prohibi-
tion against sole source contracting for multi-year contracts, and a requirement
for recompetition at the end of the contract term should be congidered. In addi-
tion, the Committee should consider whether multi-year contracting would re-
atrict the effectiveness of the Congressional authorizations and appropriations
processes.

Section §O5 authorizes advance, partial, and progress payments. I would rec-
ommend that progress payments be based on progress rather than spending. In
addition, Section 505 as written would repeal the 1973 Proxmire-Byrd amend-
ment which requires Congressional notification of large advance paynents and
provides the opportunity for Congressional disapproval.

Several years ago, Senator Goldwater and I introduced a resolution to dis-
approve a large advance payment on the F-14 fighter program. "This resolution
was approved, and the payment was not made. I believe that the experience with
this resolution shows the wisdom of retaining this provision.

Seetion 507 provides for determinations and findings by government officials.
It essentially re-states current law. One difference is that current law in many
instances requires that the official making the determination state his reasons
for making the decision. I am not sure it would be possible to make a determina-
tion without such a statement of support, and I do not understand why this
requirement is not retained. :

Section 508 provides for enforcement of laws against collusive bidding. T note
that this is the only section of §. 1264 which could properly be considered an
“Enforcement” section. This section should also establish tough penalties for
government officials who willfully ignore procurement laws. This is the best pro-
tection we can provide against favoritism, unsound purchasing practices, and
flagrant disregard for the law. The GAO bid protest mechanism, provided in
Section VII, simply cannot be effective in providing restitution to compauies
who are treated unfairly by government contracting officials, because most mat-
ters protested to the GAO are, by the time GAO rules on then, a fait accompli.
It would be much more useful if we provided a strong deterrvent against arbitrary
abugses of power,

A related matter whieh might be dealt with here would be to preserve language
from 10 USC 2276, which establishes penalties for any person, whether employed
by the government or a contractor, who “deprives the government of the benefifts
of competition or of a full and fair audit.” Although all such laws are extremely
difficult to enforce, I believe that their deterrent effect can assure that the laws
wa pass will not be ignored by agency officials as we have seen in the recent
GSA scandal.

Section 509 provides for the selective waiver of certain government surveil-
lance and disclosure requirements. The waiver is to be granted to firmg which
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have a high percentage of commercial or fixed-price governmental business. Thig
section is an extension of the current Department of Defense program known as
CWAS—Contractors” Weighted Average Share in Cost Risk. CWAS currently
provides exemptions from government audits of the reasonableness of some indi-
rect overhead costs. Section 509 somewhat restricts contractor eligibility require-
ments, but it makes all costs exempt from audits for reasonableness and adds
exemptions for four additional government surveillance and review requirements.
Two of these added categories, Renegotiation and Cost Accounting Standards,
touch on matters that fall under the jurisdiction of the Banking Committee.

I have been trying for the past three years to persuade DoD to abolish the
CWAS program, The GAO prepared a study of the CWAS program, at my
request, which showed that CWAS has not saved the government an ounce of
effort in reviewing contracts, but that it has prevented government auditors from
questioning flagrantly unreasonable costs. On the basis of these findings, I
believe that:any new federal acquisitions act-should abelish the CWAS program
and prevent ity revival, rather than expanding it so that its waivers apply to
four additional types of government surveillance and disclosure requirements
that are not touched by CWAS.

Changes made since the original version of S. 1264 do make this section con-
siderably less objectionable, but I believe it would be wrong to endorse a section
simply because it would do less damage than its original version would have
done. Therefore, I recommend that Section 509 be deleted.

Section 601 provides for delegation of the authorities granted by S, 1264 to
agency heads. Although senior agency officials canot be expected to make all
contractual decisions, the bill may go too far in authorizing delegation to lower
levels. I recommend that the Committee consider whether certain decisions should
be made at higher departmental levels. ;

Title VII establishes bid protest procedures. I do not believe that primary
reliance should be placed on this technique for assuring sound contracting prac-
tices. In bid protest cases that the Banking Committee has reviewed, we have
found that the protestor seldom receives any remedy. Even when the GAO finds
that agency rules were disregarded, it does little more than suggest that the
agency avoid the same mistakes in the future. .

In order that Congress could be able to evaluate GAO disposition of protests
and agency procurement practices which lead to such protests, I would suggest
adding a provision calling for a report by the Comptroller General to the Con-
gress. This report should contain a summary of protest activity, including the
number dismissed for various reasons. In addition, this report should contain
a GAO evaluation of the salient issues raised by the protests, and a discussion
where appropriate, of agency practices which appear to be generating a significant
number of protests. Finally, the GAO should be required to report to the Congress
on all agency decisions to proceed with the award of a contract despite a pending

A0 protest, and that it should review and report on agency implementation of
1A O recommendations.

Another matter related to protests has been brought to the attention of the
Banking Committee by a number of small business firms. As you know, many
small business firms cannot afford to hire enormous legal and administrative
staffs. Evaluation of a government action and preparation of a bid protest can
require a significant investment of resources. HEvery year, between 10 and 20
percent of all bid protests are dismissed on the grounds that they were not filed
in a timely fashion. Although the GAO does not break down these statistics by
type of firm, I am confident that a high percentage of these dismissals are suffered
by small business firms. T recommend that the Committee consider allowing a
slightly longer time period for small business firmg to file protests in recognition
of their limited legal resources.

Senator MoreaN. We will now go back into session. Let the record
reflect that Senator Chiles is with us.

Senator, let’s see, if I recall right, you had already made your state-
ment and we were having some colloquy ?

Senator Crares. Yes, sir.

That is right. T am sorry that Senator Proxmire has been so busy
that he wasn’t able to be here personally because T was hoping to be
able to participate with him or just open this colloquy.

Senator Moreawn, Well, I think we should try to do it anyway.
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Senator CiriLes. Yes.

Senator Moreaw. During the last meeting our staff had some ques-
tions. Had you finished ¢ . .

Senator Crires. Do you know whether Senator Goldwater is going
to be here today or not ¢

Senator Moraan. I don’t think so.

Senator Crrrms. Ie had asked us the other day for the following in-
formation, to provide for the record a brief step-by-step presentation
of how you foresee this bill being implemented for the Defense Depart-
ment to purchase: (1) An aircraft carrier, (2) fighter aircraft, (3) a
tank or tracked vehicle, (4) and an administrative vehicle. Consider
that in this step-by-step presentation, the process of deciding on which
system has been determined to be best for the mission is completed.
e gave us that as an assumption. And then the subcontracting proc-
ess, the follow-on procurement, spare parts procurement, personnel
training, and long-term operating costs.

Wo have done that and T have a letter I can submit for the record
or 1 can read it into the record.

Scnator Morean. Flow long isit?

Senator Crrrrs. It will take about 5 minutes or a little less.

Senator Moreax. Why don’t you give us your answer. I would be
interested in it. ' ‘

Senator Crnres. Let me read this into the record. I will do it briefly.

The first three items you cnumerate would come under the heading
of major systems and would all follow the same basic procedures, so
I will treat these three together. '

Senator Morean. What were those three items ¢

Senator CrrrLes. These are the aircraft carrier, fighter aireraft, and
tank or tracked vchicle. Special procedures have been developed for
major systems in addition to the functional specification approach of
3. 1264. These requiremerits include the program decisions which pre-
code the selection of a particular system. They are embodied in OMB
Circular A-109, which was developed by the Office of Federal Pro-
curement Policy in close collaboration with me and my staff and which
the Department of Defense has already begun to implement.

The steps involved in a major system acquisition are: Statement of
need approved by the Secretary of Defense and made available to
Congress. This could be up to years earlier than in the past when the
need and solutions came to Congress all at once after time and money
had already been spent examining all alternatives. This major change
which OMB Circular A—109 brings about also requires the Seerctary of
Defense to sign off on a new program the the beginning of that new
program. We find that for many of the major weapon systems we pur-
chased in the past, the Secretary of Defense didn’t even know or sign
oft on those programs until after some of the funding had been in the
research part of the congressional budget for years. So we are now at
least requiring that the Secretary of Defense sign ofl on a new program
at the very start.

A program manager is assigned and an acquisition strategy ig pre-
pared, which is tailored to each program. The strategy is a time-phased
plan that addresses how the acquisition program would be conducted.
ﬁlitaem}iative concepts to fill the need are competitively identified and

lefined.

Section 802 of S. 1264 provides for competitive negotiated solutions
at this point based on functional need. The marketplace, by offering
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alternative solutions to satisfy that need would help determine what
DOD would ultimately settle on as a requirement.. At this point no
detailed specifications or written justification for negotiations are re-
quired, as is true under current procedures.

Next, alternatives are tested, demonstrated, and evaluated to deter-
mine the one or ones most beneficial to the (overnment, Section 303 of
S. 1264 provides for sustaining competition among alternative ap-
proaches until sufficient test information becomes availablo to warrant,
selecting a particular product. The most beneficial solution or solu-
tions go through full-scale development to permit testing in an opera-
tional environment.

S. 1264 includes a policy statement that large-scale production shall
only be undertaken after adequate operational testing.

Again, Mr. Chairman, this would really be trying to prevent cost
overruns and frying to prevent tremendous change orders that some-
times have heen made when we have locked into a production schedule
before we had adequate testing, Generally, unless you know exactly
what you are going to do, you find that it takes tremendous additional
costs to make changes during production. That has happened with a
number of our major weapons systems,

Full production is carried out and the operational forces equipped.
The same sequence of problem solving would continue to apply mn all
major system situations: (1) Identification of the problem; (2) con-
sideration of alternatives; (3) test, evaluation and selection; and (4)
production.

. 1264 would not require any change in the procedures already em-
bodied in OMB Circular A-109. What it does is facilitate this process
by eliminating needless baperwork and providing for greater markot-
place competition. This same approach to filling agency’s needs would
apply to all purchases under S. 1264.

The Office of Federal Procurement Policy has proposed to effect
these changes with respect to major systems in advance of enactment,
of 8. 1264 because of the significant dollars involved and the additional
precontract steps required in the selection process. The fundamental
objectives of S.1264 are :

(1) To simplify the procurement process by providing a con-
solidated statutory base for a single Government-wide acquisition
regulation;

(2) To broaden the competitive base by requiring the use of func-
tional specifications to the maximum practical extent—this would per-
mit a variety of alternative solutions to be offered rather than having
every offeror bid to a single predetermined solution embodied in de-
tailed specifications;

(3) To minimize sole source acquisition by broadening the competi-
tive opportunity and by requiring more stringent high-level justifica-
tion for sole source ; and ‘

(4) Provide statutory recognition of the competitive negotiation
as a viable method of procurement and eliminate much of the paper-
work now needed to justify negotiations, even though negotiations
account for over 90 percent of defense contract dollars.

Many of the contracts, which are now negotiated either competi-
tively or sole source, under one of the 17 negotiation exceptions in the
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Armed Services Procurement Act will become competitively sealed bid
procurements. This will be equivalent to formal advertising as we know
it today, but using functional specifications wherever practicable. .

‘When conditions are such that an award based on a sealed bid cannot
be anticipated, we expect most others to be competitively negotiated
with increased competition through a use of functional specifications.
This would be particularly important in cutting down the volume of
sole source awards and giving the marketplace an opportunity to
respond to the Government’s functional necds.

At the same time, S. 1264 recognizes that there are exceptional cir-
cumstances in which competition 1s not available, or not practicable, as,
for example, in the purchase of replacement spares manufactured only
by the original equipment, manufacturer, or follow-on purchase of air-
craft or ships after an initial competition.

Tn all cases, though, the buying activity would be required to pub-
licize its requirement 30 days in advance in the Commerce Business
Daily and give others an opportunity to come forward and demon-
strate their capability to satisfy the Government’s requirements. We
expect the biggest impact on noncompetitive procurement to result
from the use of functional specifications, whether for first time Tequire-
ments or for repetitive buys using restrictive specifications. The re-
quirement to publicize would be a further valuable check on the system.

The subcontracting process—follow-on procurement, spare parts
procurement, personnel training, and long-term operating costs—will
not change substantially with the enactment of S. 1264.

Section 304 of the bifll authorizes noncompetitive procurement when
it is determined in the best interests of the Government. It does add
the requirements for publicizing in order to continually test the mar-
ketplace and to obtain sufficient data to establish competitive sources
when follow-on requirements warrant that.

As to the long-term operational costs, the concept of total cost to
the Government is an integral part of S. 1264, To the extent that life
eycle costs can be quantified, they become an important factor in
evaluating alternative solutions.

For the example, you cited, an administrative vehicle could be pur-
chased through sealed bid competition using a functional specification
as one might use for buying a family car. For example, fuel economy,
a four-door, solid color sedan with power steering and brakes, The
invitation for sealed bid would include a description of any factors
in addition to price that would be considered in evaluating bids. These
are such things as operating and maintenance costs, which could be
evaluated along with fuel economy to determine the lowest total cost
to the Government. o

Tn summary, S. 1264 would improve current procedure practices in
several respects by providing for:

(1) A single statutory base for a uniform Government-wide
regulations; )

(2) Greater competitive opportunities, whether the Government 1s
buying major systems or commercial-type items; ) o

(3) Reduce paperwork by eliminating unnccessary detailed specifi-
cations and written justifications for competitive negotiations; and

(4) Greater flexibility in choosing the method of procurement which
most effectively generates competition.
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The bill, in essence, permits the Government to use the same cominon
sense techniques that a prudent consumer would use in buying to sat-
isfy his requirements.

[Senator Chiles’ letter to Senator Goldwater follows ;]

U.S. SEvATE,
COMMITTEE ON GOVERN MENTAL AFFAIRS,
SUBCOMMITTEE ON FEDERAT, SPENDING
PRACTICES AND OPEN GOVERNMENT,
Washington, D.C., October 4, 1978.

Hon. BARRY GOLDWATER,

Committce on Armed Services, U.S. Senate,

Washington, D.C.

DEAR SENATOR GOLDWATER: At the Armed Services Committee's hearing om
S. 1264 on September 22, 1978, you asked for the following information :

“Please provide for the record a brief step-by-step presentation of how you
foresee this bill being implemented for the Defense Department to purchase
(1) an aircraft carrier, (2) a fighter aircraft, (3) a tank or tracked vehicle, and
(4) an administrative vehicle. Consider in this step-by-step presentation the
process prior to deciding on each of these systems (assume these systems have
been determined as best for the mission), subcontracting process, follow-on pro-
curement, spare parts procurement, personnel training, and long-term operating
costs.”

The first three items you enumerated would come under the heading of major
systems, and would all follow the same basic procedure, so I will treat these
three together. Major systems are of special eoncern since they account for such
a large share of procurement. Because of this, special procedures have been
developed for major systems in addition to the functional specifications approach
of 8. 1264. These special requirements include the program decigions which
brecede the selection of a particular system. They are embodied in OMB Ciren-
lar A-109, which was developed by the Office of Federal Procurement Policy in
close collaboration with me and my staff, and which the Department of Defense
has already begun to implement.

The steps involved in a major system acquisition are

Statement of need approved by Secretary of Defense and made available to
Congress. (This could be up to years earlier than in the past, when need and
solutions came to Congress all at once, after time and money had been spent on
examining alternatives.)

Assignment of a Program Manager.

Acquisition strategy prepared which is tailored to each program; a time-
phased plan that addressed how the acquisition program will be conducted.

Alternative concepts to fill the need are competitively identified and defined..
Section 302 of 8. 1264 provides for competitive negotiated solutions at this point,
based on functional need. The market-place, by offering alternative solutions to
satisfy that need, would help determine what DOD should ultimately settle on
48 a requirement. At this point, no detailed specifications or written justification
for negotiating are required, as is true under current procedures.

Alternatives are tested, demonstrated, and evaluated to determine the one or
more most beneficial to the government. Section 303 of S. 1264 provides for sus-
taining competition among alternatives approaches until sufficient test informa-
tion becomes available to warrant selecting a particular product.

The most beneficial solution (s) goes through full-scale development and initial
rroduction to permit testing in an operational environment. 8. 1264 includes a
policy statement that large-scale production shall only be undertaken after
adequate operational testing.

Full production is carried out and the operational force equipped.

The same sequence of problem-solving will continue to apply to all major
system acquisitions: (1) identification of the problem: (2) consideration of
alternatives; (3) test, evaluation, and selection; and (4) production. 8. 1264
will not require any change in these procedures, already embodied in A-109.
‘What it does do is facilitate this process by eliminating needless paperwork and
providing for greater market-place competition. This same approach to filling
agency needs will apply to all purchases under 8. 1264. The Office of Federal
Procurement I'olicy has proceeded to effect these changes with respect to major
systems in advance of enactment of 8. 1264 becanse of the significant dollars
involved and the additional precontract steps required in the sclection process.
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The fundamental objectives of 8. 1264 are to: (1) simplify. the procurement
process by providing a consolidated statutory base for a single government-wide
acquisition. regulation; (2) broaden the competitive base by requiring the use
of functional specifications to the maximum practicable extent. This permits a
variety of alternative solutions to be offered rather than having every offeror
bid to a single predetermined solution embodied in a detailed specification; (3)
minimize sole source acquisition by broadening competitive opportunity and by
requiring more stringent high-level justification for sole source; and (4) provide
statutory recognition of competitive negotiation as a viable method of procure-
ment and eliminate much of the paperwork now needed to justify negotiation
even though negotiation accounts for over 90 percent of defense contract dollars.

Many of the contracts which are now negotiated, either competitively or sole
source. Under one of the 17 negotiation exceptions in the Armed Service I'ro-
curement Act will become competitive sealed bid. This will be equivalent to
formal advertising as we know it today, but using functional specifications
wherever practicable. When conditions are such that an award based on a
sealed bid price cannot be anticipated, we expect most others to be competitively
negotiated, with increased competition through use of functional specifications.
This will be particularly important in cutting down the volume of sole sourcc
awards and giving the market-place an opportunity to respond to the govern-
ment’s functional needs. At the same time, S. 1264 recognizes that there are
exceptional circumstances in which competition is not available or not practical,
as, for example, in the purchase of replacement spares manufacturered only
by the original equipment manufacturer, or the follow-on purchase of aircraft
or ships after an initial competition. In all cases though, the buying aectivity
would be required to publicize its requirements 80 days in advance in the Com-
merce Business Daily and give others an opportunity to come forward and
demonstrate their capability to satisfy the government’s requirements. We expect
the biggest impact on noncompetitive procurements to result from the use of
functional specifications, whether for first-time requirements or for repetitive
buys using restrictive specifications. The requirement to publicize will be a fur-
ther valuable check on the system.

The subcontracting process, follow-on procurement, spare parts procurement,
personnel training and long-term operating costs will not change substantially
with the enactment of S. 1264. Section 304 of the bill authorizes noncompetitive
procurement when it is determined in the best interest of the government. It
does add the requirements for (1) publicizing, in order to continually test the
market-place; and (2) obtaining sufficient data to establish competitive sources
when follow-on requirements warrant. As to long-term operating costs, the
concept of total cost to the government is an integral part of S. 1264, To the
extent that life-cycle costs can be quantified, they become an important factor in
evaluating alternative solutions.

The fourth example you cited, an administrative vehicle, could be purchased
through a sealed bid competition using a functional specification as one might
use for buying a family car; e.g., a fuel-economie four-door solid color sedan
with power steering and brakes. The invitation for sealed bids would include
a description of any factors in addition to price that would be considered in
evaluating bids. These could be such things as operating and maintenance costs
whieh would be evaluated along with fuel economy to determine the lowest total
cost to the government.

In summary, 8. 1264 would improve current procurement practices in several
respects by providing for:

(1) A single statutory base for uniform government-wide regulations;

(2) Greater competitive opportunities, whether the government is buying
major systems or commercial-type items ;

(3) Reduced paperwork by eliminating unnecessary detailed specifications
and written justifications for competitive negotiations;

(4) Greater flexibility in choosing the method of procurement which most
effeetively generates competition.

The bill, in essence, permits the government to use the same common sense
techniques that any prudent consumer would use in buying to satisfy his
requirements.

If you would like any further information, I will be glad to provide it.

Sincerely,
LawToN CHILES.
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Senator Moraan. Thank you, Senator. :

Senator Crrmues. In addition to inserting the letter in the record, if
you will allow me, we will send it to Senator Goldwater too.

(Subsequent to the hearing Senator Proxmire submitted the follow-
ing reply to questions submitted by Senator Goldwater 1)

U.S. SENATE,
COMMITTEE ON BANKING, HoUSING, AND URBAN AFFAIRS,
Washington, D.C., December 20, 1978.
Hon. BARRY GOLDWATER,
Committee on Armed Services, U.S. Senate,
Washington, D.C.

DiAR BARRY : At the Armed Services Committee hearings on 8. 1264, the ¥ed-
eral Acquisition Act of 1977, counsel asked that Senator Chiles and I provide our
views on the following question :

Please provide for the record a brief step-by-step presentation of how you fore-
see this bill being implemented for the Defense Department to purchase (1) an
aireraft carrier, (2) a fighter aireraft, (3) a tank or tracked vehicle, and (4) an
administrative vehicle. Consider in this step-by-step presentation the process
prior to deciding on each of these systems (assume these systems have been de-
termined as best for the mission), subcontracting process, follow-on procurement,
spart parts procurement, personnel training, and long-term operating costs.

In my answer, I will attempt to describe how I foresee the bill being imple-
mented, and will also discuss suggestiong for improvement.

First of all, I should point out that 8. 1264 says very little about acquisition
Drocedures subsequent to source selection. The bill does define access to contrac-
tor records, more restrictively in many cases than current law, and also describes
contractor standing to appeal or protest agency decisions. ITowever, most other
matters are left to the discretion of the Office of Federal 'rocurement Policy and
the contracting agency officials.

It is difficult to define the source selection procedure that would be utilized for
the fourth example in your question, the administrative vehicle. Depending on
the type of vehicle to be purchased, the size of the purchase, the characteristics
of the marketplace, the type of regulations issued by OFPP, and the decisions of
agency officials, such a vehicle might be purchased through the sealed bid method
(defined in title II), competitive negotiations (title YIT), the small purchase
method (title IV), or even, conceivably, the multiple award schedule (subsection
303(e)). It is, therefore, impossible to generalize about this procurement.

T assume that the first three enumerated weapons systems would be procured
through the method of competitive negotiation, described in title IIT. Although
differences in technical complexity, development requirements, and volume of
production would dictate varying acquisition strategies, the basic legal frame-
work would remain the same.

8. 1264, as approved by the Committee on Governmental Affairs, prescribes
competitive negotiations for all acquisitions greater than $500,000 unless: (a)
a situation exists such that use of the advertised sealed bids method is considered
appropriate; or (b) only one source can produce the item, in which case a “non-
competitive exception” is authorized.

I assume that the cognizant official in each of these cases would determine that
the sealed bid method of source selection would not be appropriate. S. 1264 does
not require a specific written finding to support this conclusion, although I would
favor such a requirement. Consideration of competitive negotiation would be the
next step in the process. In the ease of the aireraft carrier, it might be determined
that only one contractor eould satisfy the requirement, in which case notice of
the Government’s intention to issue a sole source contract to that firm would be
made. In the case of the tank or tracked vehicle and the fighter aircraft, such a
finding would he conceivable, but unlikely. Barring such a finding, solicitations
would be issued to numerous sources.

Competitive negotiations are currently used for most major weapons systems.
Most of the troubled procurements of recent years—e.g., the C-5A, B-1, F-14,
and DD-963—were awarded through this method. Title ITT does not deseribe in
detail the gpecific techniques to be followed during such negotiations. Instead, it
cites a number of principles that are to he followed.

One of these principles is the use of functional specifications, Unless the agency
decides otherwise, 8. 1264 suggests that it refrain from reciting detailed product
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specifications. This is supposed to permit greater flexibility and the opportunity
for creative, cost-saving approaches. Although I believe that functional specifi-
cations can be very productively used to purchase common commercial items, T
believe that the use of this technique should be considered carefully before it is
adopted for major systems. Functional specifications could lead to very arbitrary
source selection decisions. Because of the widely differing approaches that would
be possible, it would be quite easy for the agency to unilaterally disgualify a
bidder on the grounds that his design was unacceptable.

The other source selection principles are generally consistent with the latest
source selection scheme announced by the Department of Defense, known as
“Four-Step Procurement.” Four-step procurement ig generally characterized by a
technical competition, which can be on the basis of designs, proposals, or actual
prototypes. The distinguishing characteristics are that: (1) auctioncering
technigques are prohibited; (2) technical transfusion between proposals is pro-
hibited ; and (3) detailed discussions of price are not to be conducted until after
the winning contractor has been selected.

As T said in my prepared statement, I have serious reservations about the four-
step procurement method. One of these reservations is that, in its effort to dis-
courage contractor “buy-ins,” the bill appears to eliminate any incentive for
contractors to submit reasonable bids.

Other concerns about four-step are that the program would allow agency
officials to disqualify competitors on the grounds of design defects—a possibility
that would be particularly strong if funectional specifications were used ; and that
the agnecy would be hamstrung during final cost negotiations, if the selected
contractor refused to negotiate a fair price, because the losing competitors would
no longer be available to act as an alternate source.

The bill does permit multiple source awards; such awards, however, are also
permitted under current law. This provision would not greatly change the
current procedures,

In all three of the awards made pursuant to competitive negotiations, I
assume that the contractors would be required to support their proposals with
cost data and that they would be required to submit to contract audit. The
assumption that cost data would be required ig based on the understanding that
previous contracts for similar weapons systems would not be considered “recent
comparable competitive acquisitions.” If they were considered to be so, price
data only would be required.

One possible loophole could arise during follow-on procurcment as a result of
subsection 305 (b) (3). This section authorizes contractor submission of price data,
as opposed to more detailed cost data, in cases where there has been a ‘“recent
comparable competitive acquisition.” Neither the bill nor the report adequately
define these terms. It is possible that agency officials could interpret this exemp-
tion as applying to follow-on procurements to a competitively-negotiated
gource selection. Nothing in the bill would appear to preclude such a determina-
tion. Because of my misgivings about the adequacy of competition emanating from
competitive negotiations, I believe that this exemption should be climinated or
clarified to guard against this abuse.

The bill, approved by the Committee on Governmental Affairs, hag very little
to say about the questions of subcontracting, follow-on procurement, spare parts
procurement, personnel training, and long-term operating costs. The bill’s failure
to speak to spare parts production is a particular weakness. Recent hearings be-
fore the Banking Committee showed that significant cost savings are possible
through greater use of competition in spare parts production. The hearings also
showed that agency officials often make unjustified decisions that sole or restric-
tive source production is necessary. Procedures spelled out in title IT and title ITT
may make it more difficult to initiate noncompetitive spare parts contracts, but
I recommend that this issue be given further consideration.

Given the silence of the bill on most contract administration matters, it should
probably be assumed that the enumerated acquisitions would proceed after source
selection in more or less the same way that such acquisitions would continue
under current law: The agency would sign a cost-plus contract; the contractor
would submit data which would support his highly infiated cost estimates; audi-
tors would review his costs and make relatively minor recommendations for cost
disallowances, many of which, according to current practice, would be ignored by
agency officials ; the contractor would get into cost, scheduling, and performance
problems ; performance would be degraded ; production volume would be cut back ;
and costs would rise.
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I’erhaps OFPP has many good ideas for controlling contractor costs and per-
formance. Perhaps this agency intends to implement the many excellent recom-
mendations advanced by official bodies which have suggested ways to improve
contractor productivity. If OFPP does have such ideas, they will undoubtedly
be incorporated into the new procurement regulations which would be issued pur-
suant to 8. 1264. However, the Senate is being asked to take thisg on faith, be-
cause most matters dealing with major systems acquisition will be left entirely
to this agency to define. In my prepared statement, I described some of the con-
fract cost issues which are not dealt with in 8. 1264. These same comments could
bhe applied more generally to most other steps in systems acquisition following
on to source selection. I believe that the committee should consider whether addi-
tional guidance on these matters is necessary.

One matter of special concern to me, in light of the bill’'s general vagueness, is
section 2(b) (9), which states that it is the policy of the United States to “mini-
mize Government surveillance of contractor operators and contractor perform-
ance, and to waive any controls and surveillance not necessary to insure satistac-
tory performance of contracts.” Many types of existing Government controls
and surveillance are not addressed in the bill. This preamble language would
establish it as congressional policy that such unenumerated safeguards should be
repealed. I do not believe this should be done without careful, specific considera-
tion of each separate procedure.

I hope that these remarks are helpful in further outlining my views on this bill.
Please do not hesitate to call on me if you have any other questions or comments.

Sincerely,
WILLIAM PROXMIRE,

Senator Moreax. Mr. Dawson, since you submitted the questions for
Senator Goldwater, do you have any questions at this time ?

Mr. Dawsox. Just two occur to me.

Senator Chiles, one is the determination that after you have made
a source selection, oftentimes the committee will review procurements
and notice that the increase in cost to Government of a particular
procurement, occurs after the sclection is made through change orders?

Senator Crrries. Yes,

Mr. Dawson. And through change of specifications made by the
Government?

Scnator CiriLes. Right.

Mr. Dawsow. This bill would not have an effect on that?

‘Senator Crtres. No; but OMB Circular A-109 would, and this bill
fits in with 109. 1f they follow A-109, they should carry out a com-
petitive testing program to cvaluate the alternative methods and
sources for products they want to buy. The testing program should
last long enough so that you do not have those major change orders
during production. 1 think this bill dovetails in with A-109. T would
have to say one of the prime purposes of A-109 and this hill is to
require the Government, before it makes up its mind exactly what
detailed product it needs, to consider functional alternatives to solve
the need. For example, take tank killers; what you are really looking
for, what you really want is to destroy tanks. So you need to consider
what kind of terrain the system would operate in. What are your mobil-
ity requirements, your specd requirements, your other requirements?
At that stage, you do not draw the picture of the system, you do not
say, “I think the armament has to be so thick,” and you do not specify
what kind of hits it has to take. Instead, vou go out to your competitive
sources and allow them to start coming back and feeding in how they
would construct this weapon, what they think should be done, and then
vou test those alternative sources up to the point where you have the
basis to make your selection. That way, they are tested before you go
into production. In the past we have locked in too quickly to untested
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systems; many times we only used one source. I think we ought to spend
a little more money in the front end and test at least two competitive
alternatives and use that competition to control costs and assure qual-
ity. I think that is our protection.

Mr. Dawson. Senator Chiles, we are decply appreciative of your
taking the time to sit down and answer that rather lengthy question
that Senator Goldwater drafted. The answer that you provided is very
helpful. Since Senator Proxmire submitted a statement that is before
the committee, I would like to ask Senator Morgan whether we couldn’t
submit that same question to Senator Proxmire so we could get into
this colgloquy among the Senators that have certain views on this
subject ¢

Se]nator Morean. I sce no reason why we shouldn’t. Mr. Stirk, do you
want to ask any questions on this phase ?

Mr. Stizk. With regard to the operational testing concept, par-
ticularly with regard to an airveraft carrier, how would you go about
the operational testing of an aireraft carrier?

Senator Crrnes. I think primarily what you would have to be test-
ing would be the subsystems as opposed to the platform itself. T don’t
think that we would have two platforms built, there would be no way
you would justify that. But you know that carrier is made up of a
number of subsystems, and those subsystems would be the essence of
what you would be deing with that carrier.

Now, at some stage you might be testing some fairly expensive sub-
systems, but those, I think, could be tested as opposed to competitively
testing the platform of the carrier itself. Now, wo are talking about the
provision of different weapons to be placed on carriers, like the SIRCS
program, which is a shipboard intermediate range defense against
weapons systems.

Now, the military is beginning to realize what they need; when you
build a carrier, you want it to last for a certain number of years. Yet
you are going to have subsystems in that carrier, subsystems which
will be in rapily developing technological fields. So, you might want
to put those new systems into the major system. Now, we are going to
tremendous expense as we retrofit a new weapons system onto say, an
old carrier.

In some instances, the Defense Department 1s saying that it is not
worth trying to refit this particular cruiser, we better wait until we
get a new one. That has caused us to begin to talk about a whole kind
of architectural design of the platform which will enable us to plug
new subsystems into the existing platferm as they develop. To do that,
you have to say up front that a subsystem will operate in its pro-
posed environment. By thinking about these considerations at the
front end of a major acquisition, we can make tremendous savings
and put our new technology to work a lot quicker.

That fits into A-109, the question of how you will start off at the
beginning of a major acquisition. I think that if someone had thought
through the A-109 concept a long time ago, it would have gotten on
the track earlier. )

Mr, Stirr., Thank you.

Senator Moraan, Lawton, do you have any other comments before
we go back to colloquy ¢

Senator Crrres, I don’t think so.
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Senator Morgax. Mr, Roberts ?

Mr, Roserrs. I wonder if I could address a very general kind of
question to you, based on the long expericence you have had and the re-
cent experience in your committee of dealing with the GSA problems
and related difficulties in procurement, if you view the system of pro-
curement that we have as a kind of organic whote. I suppose you would

say that this bill addresses the statutory framework part of this whole
s_vc,tem—th‘xt is, the basic structure.

Senator Crmres. T think that is right. T think that today we have a
statutory framework that grew up over a number of years and has
become a hodgepodge. This bili is trying to prune it off and start back
with a simple framework.

Mr. Roeerrs. I am wondering if you have developed a view based
on your experience as to which among the various factors in the organic
whole is the one most responsible for the problems we have. Let me try
to explain this.

1s it likely to be flaws in the statutory framework, conflicting things
in the framework that you have identified ? Is it more likely to be in
the management process between the contractor and the Government?
Or is it other factors like incompetence or corruption of individuals in
the system ¢ Or is there any way of answering that question ?

Senator Crrrnrs. Well, it is hard to answer. In a way it is a chicken
and egg approach. This would be a rambling answer. If T had a week
to think abont your question, I would give you a more concise answer.
But T think part of our failures are becatse of the statutory frame-
work, and the hodgepodge way in which regulations have been built on
the framework. Fn-l‘thermore, beeanse of this concept of detailed speei-
fications, we have developed a system that no longer relics on competi-
tion; it almost thwarts competition and w 01ks against having a
competitive base. That, in turn, causes many of the other pr oblems.

Now, because we have not had meaningful competition in the past,
some ploblem would deve]op in some cspemﬁc areas. As that problem
would develop, the agency’s response, Department of Defense, or GSA
or any of the other agencies, would be to issue a set of detailed regula-
tions dealing with that particular problem. Or clse they would assign
some additional inspectors, or write some additional contract lanmm(re,
or, if it were a product related problem, to write some more detailed
specifications. Well, they didn’ realize in dealing with all of those
little problems, they often created greater ptoblomq in the rest of the
system and created less competition. So you ended up with a system in
which the detailed specifications and the contract officers and other
inspectors who are supposed to give you protection, But the system
was too complicated, there was no competition and as a result it broke
down. You only had one person bidding, and one person getting the
contract. Then the company with the contract starts ﬁndln(r ways to
get around the terms of the contract by change orders, by g (rettuw new
terms written in. Then we find that the Government 1n%poctmq can
be corrupted, or that they are not trained. or that they jnst don’t
really follow the letter all the way through. Before long vou find that
the whole system has been corrnpted

T think what we are trying to do in this hill is to recognize that the
best policeman on the block is competition. You can use all the inspee-
tors, all the detailed specifications and all the other things the Govern-
ment has been tryving to do for the last 35 years and you still end up
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with these kinds of problems. There is nothing better than having two
or more companies Teally competing on a contract; you arc going to
hear from those companies when the system doesn’t work correctly.
They are going to be seeing their Congressman, they are going to be up
here before the committees. Head-to-head competition is one of the best
guarantees that I know of in our system; it insures that you are going
to get a fair price, that you are going to get good products.

T would certainly have to say that ineffective management is one
of the prime causes in this GSA situation. Beyond that however, what
the GAO has reported that the problems in GSA. arc just the ones
that we know about; these same problems exist in every other agency.
Managers have gotten the idea that their sole funection 1s to buy the
product. They scem to have forgotten that they really need to protect
against fraud, waste, and corruption, and have adequate ways to go
out and to try to detect it. The mentality that says get the job done at
any cost doesn’t get the job done in the best way.

Part of solving these problems is to retrain your managers and to get
their thinking changed around. But another part of it is to create a
competitive atmosphere that is going to help them get the job done and
give them some protection against potential abuses at the same time.

Mr. Rosgrrs. I think that is very helpful. T would like to ask two
specific questions and then move on.

Wo talked a bit the last time we met about title VI of the bill and
bid protest procedure and T wonder if you can clarify for ns the com-
mittee’s intent as to the binding nature of the GAO bid protest decision
that has been a subject of great controversy.

The language in the bill makes some of us, at least, not sure as to
whether the committee’s intent is that the decision will be binding on
the exceutive branch or merely advisory.

Senator Crrrrs. Well, T will have to say if you can’t tell completely
what we said, it is because we were a little murky in that area. We
have not said that it is completely binding and we have not said that
it is advisory.

Part of that reason is because of the concern in the constitutional
area, and part of it is because we are not exactly sure that we should
come down completely on one side or the other. What we have said is
that if there is a bid protest pending before the GAQ, the contract
cannot be awarded unless at least an Assistant Secretary signs off on
it. So we haven’t left a total vacuum. We have provided that the deci-
sion to award while a protest is pending must escalate up to the
Assistant Secretary level and he must then personally approve it.

Mr. Roserrs. But on the legal issue that everyone has been disputing
about, your intention was to not to take

Senator Carrrs. We didn’t decide that. We didn’t think that we
could decide that legal issue in this bill or that we should.

Mr. RoBErts. Yes, sir. .

Turning your attention to the competitive negotiations section, par-
ticularly section 303(a), I note that in the process of developing the
legislation, the degree of restrictiveness of section 303(a)—that is,
the types of discussions which are allowed between the contractor and
the Government during the competitive negotiations period—has
changed somewhat. There has been some concern expressed to us by
the Department of Defense that even though the preseribed types of
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discussions are now somewhat looser than they were before, that they
still restrict too much the kinds of things that the contractors in the
competitive range and Government can talk about during the competi-
tive negotiation period. Price, for example, has been raised as one.

Do we face a danger here that if we make the Government go
through with a kind of blinder on during the competitive negotiations
stage, that we are going to get to the end of that and select & winner
which is very sensible on the technical side, and then sort of open the
envelope on the price question and find ourselves in a bind ¢

That is a crude way of describing the problem.

Senator Crrrrxs, Well, I think perhaps it was because the fear of the
danger you described that we loosened up our original version. We
don’t feel that the bill i that limiting now. Certainly our current lan-
guage is not so sacrosanct that we couldn’t look at it if there were con-
cerns raised. What S. 1264 does not do is require the use of programs
similar to the four step. The Defense Department uses the four-step
procurement system as a test program for negotiated procurement, It
breaks negotiations into separate parts: evaluation of your technical
proposals, evaluations of cost, establishment of a competitive range
and selection of the successful offeror and negotiation of a definitive
contract,

The four-step negotiations prohibit the Governiment from telling an
offeror where his proposal is deficient. We have not intended and
would not make the four-step negotiations the standard method of ne-
gotiation in Government procurement. S. 1264 is designed to prohibit
those practices in the current system which have led to cost overruns
and buy-ins in the past. But S. 1264 does not, set such rigid categories.
It does not prevent the Government, from discussing the weak points
in a competitor’s proposal. It simply sets up a definite start and a finish
to the negotiations, and attempts to prevent auctionecring and techni-
cal transfusions.

It also tells the Government, “Don’t negotiate a definitive contract
with each offeror.” T don’t think S. 1264 would prevent the four-step
acquisition process from ever being used ; after all it is used today. If
the Defense Department wanted to use it, I think they could within
the parameters of S, 1264,

We have heard from an awful lot of contractors who are concerned
about the auctioneering problem. There is a tendency, if you don’t
have somne kind of prohibition in place, for the contracting officer, who
thinks he is doing the best thing in the world for the Government,
to use auctioneering practices. Overall, we heard enou gh to think that
the Government doesn’t get the best deal that way. Many times a con-
tractor gets so desperate that he will lower his bid below cost in order
to get that contract. Then, when he has the contract, he has to cut cor-
ners, or get some cost overruns or he is in trouble.

Mr. Roserrs. You wouldn’t approve of using auctioncering tech-
niques even in a commercially available fixed price type situation ?

Senator Proxmire, in his statement, makes the statement he thinks
there are occasions where it would be all right, and he uscs the example
of just a fixed price contract for a commercially available

Senator Currrs, Here is the danger. When you start talking about
corruption, and you start talking about fraud, then you need to start
talking about auctioneering in the same breath, It’s really directly op-
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posed to the concept most of us really like in sealed bidding: the idea
that cach bidder has one shot to make his best offer. Then, when you
open those envelopes, the low bid wins,

If you allow auctioneering, and if I were a contracting officer, I
could take care of my favorite, and in turn my favorite 1s going to
take carc of me. All T have to do is keep asking for more “best and
final” offers until his is the lowest. We found that practice rampant
in GSA on contracts for buildings and other things. It looks like some
bidders got information about what they should bid based on what
other people were bidding. That is a real danger.

It sounds good on its face to use these auction practices for off-the-
shelf purchases, but it has the potential to create serious abuse.

Mr. Roserts. I have no further questions.

Thank you very much.

Senator Moraan. Mr. Stirk has some questions. John is on my staff.

Mr. Stirx. Senator, back to your answer to Senator Goldwater’s
question. The general procurcment policy in defense procurement has
been to operationally test a production unit of any item. We usually
do this because when you test other than a production unit you run
into a lot of problems when you try to go from an R. & D. to a pro-
duction unit. When you were explaining to me how you would test for
operational purposes, things going into a carrier, how would we handle
this, in your explanation of operational testing?

[ A short recess was taken to go for a vote. ]

Senator Moraan. I understand you have an appoeintment at 11:45?

Senator Cures, Right.

Senator Moreaw. If it is all right, why don’t we go on?

Senator CrLes. Let me just try to see if T can answer this question.

I think your concern is, how would we test a new tank, for example,
under this bill. What would be required? Would it be a full-scale
production model or would it be a prototype, and if it is a prototype
how do you know that you have locked in your cost?

Mr. Stirk. One of those systems on a carrier, how would you opera-
tionally test unless you got a production item ?

Senator CurLrs, Well, let me say the bill itself does not require that
it be an operational item, it is silent on that. It does try to get you, as
A~109 does, to test, as far as you can, what would be operational. I
think then you would really be leaving it up to the agency, with the
guidance of the Office of Federal Procurement Policy, to do this on a
case by case basis. I don’t think there is any way that you would be
able to test a production model of a totally new tank or plane. You
could and should test more than one prototype competitively though.

So, the bill itself does not lock in testing of production models in
every case. It calls on the agencies, with guidance from OFPP, to use
common sense on a case by case basis.

Mr. Stirk. Section 509 says that only firm fixed price and fixed price
with escalation contracts are competitive. This doesn’t seem to square
with the definition of competitive contracts in the rest of the bill.

Could you comment on that for us, Senator?

Senator Morean. Feel free to call on your assistant.

Senator Crmrres. I think what we are saying is that normally fixed
price contracts are competitive. In a situation where we are allowing
the walver we wanted to make sure that all of the risks are placed on
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the contractor, we looked to the GAO for guidance on the formula we
used. We really were interested in getting relief for the smaller con-
tractors and we wanted the waiver to be as tight as we could make it.

Mr. Stirg. In scetion 306 there is language which permits the Gov-
crnment to get into the company’s business to ensure efficient and eco-
nomical contract performance, There has been some suggestion that
this runs contra to the basic intent of the bill by decreasing the com-
petitive independence of the contractor.

Could you comment on that, Senator? ) )

Senator Crres, Well, that section is an audit section, and it does
not distinguish between audits of cost-type contracts and audits of
fixed-price contracts. We feel that no matter what kind of contract that
you use, the government should always have the right to inspect the
contractor’s facilitics to verify that cost and quality. These audits arc
basic controls that the Government now has and we want to make sure
they are not waived under S. 1264,

These audits must be distinguished from some of the surveillance
requirements in scction 509 of the bill. In those cases, we felt that
you could waive reviews of management efficiency if you could get
the contractor to assume all the risk in a contract award through head
to head competition. But the right to audit is something that we don’t
want, to interrupt in any way. We think that the Government always
should have the right to go into a contractor’s facilities and be able
to look at records to verify costs and also verify quality.

Mr. Stirg. Currently there is a distinction between the Government’s
authority to audit a contract based on the different types of risks as-
sumed by the contractor. In section 306, it appears that there is no
distinction between the Government’s authority to audit

Senator Cmrres. That is correct.

Mr. Stex [continuing]. Different types of contracts.

Senator Crres, That 1s correct. We don’t feel that there should be
a distinction based on the type of contract. We think the Government
should always have the right to audit,

Mr. Stirk. If T understand the bill correctly the basic thrust

Senator Crrrs, And we do change the current law on that by elim-
inating any distinctions,

Mcr. Strk. If T understand the basic thrust of the bill correctly, it is
to increase competition while reducing Government interference in
what should be a business relationship ¢

Scnator Curnes. Yes, sir, that is what we are attempting to do.

Mr. Stirr. We are looking for not only price competition but com-
petition in dissimilar items to achieve the same objective ?

Senator Crirzs. That is right ; innovative competition as to how you
would carry out the functions or purposes that the Government wants
carried out. :

Mr. Stirk. The greater the surveillance and interference with the
contractor ordinarily the less competition we will have and the greater
leveling off of the competitive position. It appears, however, that the
increased aceess :

Senator Crrirs. Again, I think we have to look back quickly to what
was the purpose of having that surveillance? It was because we were
dealing so much with sole source contracts and cost plus contracts. You
wanted to find out what the contractors were throwing into their cost
figures, and so we got into more and more surveillance. If you turn
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around and make your policeman more competition however, then you
don’t need all of those surveillance requirements. In fact, today those
requirements can work against competition by creating paperwork
barriers to entry.

Mr, Stizk, What the committee was wondering, if perhaps that in-
creagsed access and surveillance works counter to the real basis of the
bill in setting up a business type relationship, if the Government is
going to get into telling the contractor whether he is cfficient and eco-
nomical and getting into his business more, that moves away from the
business competitive atmosphere.

Senator Crires. Some people are afraid because it looks like we have
cut some of the surveillance requirements. Others fear that our sur-
veillance authority is too broad. Qur objective is to establish effective
surveillance requirements, and eliminate overlapping requirements
which produce paperwork instead of results. We feel that you can mini-
mize certain requirements, and allow the government in its own disere-
tion to waive them for contractors who do 75 percent of their business
competitively and whose sales volume is below a certain threshold (ten
million dollars).

On the other hand, when it comes to the audit for price and quality,
wo feel that the Government, like any prudent consumer, should have
that right to insure that its getting what its paying for. That doesn’t
mean a continual parade of people onto the produection lines, causing
all kinds of problems and paperwork.

Mzr. Stirk. Does this relate to the controversy that we have had in
various quarters about should cost studies

Senator Curres. Well, the should cost study provision was added at
the recommendation of GAO on the basis again that the Government
should try to know what its potential costs ought to be before it
commits itself,

Mr. Stirx. Senator, section 8038 has drawn criticism from some
sources for encouraging technical transfusion by the Government
among the proposals submitted. The rationale is that the Government
must make its decision on the winner relatively early in the proposing
sequence without having had the opportunity to seriously question
cach proposal or to suggest alternative approaches to cach proposer.

After never having had real head to head competition between
proposers, the Government will then negotiate parts of the unsuccess-
ful proposals into the winning proposal under threat of going back to
one of the unsuccessful proposers. It is said that this thereby decreases
competition, promotes technical transfusion, but still does not result
in the best proposals since the Government has not been able to refine
the individual proposals.

Could you comment on that for us?

Senator Crrres. Well, if someone can read those criticisms into
S. 1264, those same criticisms would apply for today’s system. I think
S. 1264 would not entirely prevent what you are talking about ; I'm not
sure any bill could. But we are not changing the existing law or exist-
ing practice to allow it in S. 1264.

I think the thrust of S. 1264 is to prevent auctioneering and to pre-
vent technical transfusion. Once you go beyond those sanctions and try
to structure a rigid set of procedures on a step-by-step basis, I think
you got in trouble. I think again that this bill would allow more of
the specific procedures to be established by the Office of Federal Pro-
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curement Policy in order to get some kind of flexibility within the
boundaries of the statute.

Mr. STirr. On the other hand, of course, that same section has drawn
criticism from other quarters as being contrary to the desire to get the
best product at the best price, because once the Government chooses the
winner and begins final negotiations on price and technical factors,
they are stuck with whatever the contractor wants. It is suggested that,
as final negotiations go on, the other proposers in complex procure-
ments have disbanded their bid teams and are no longer viable sources
for procurement.

Would you comment on that ?

Scnator CmLes. Well, that is exactly the dilemma you find yourself
in if you come down squarely on one side or the other. That is why the
bill didn’t try to shape one side or the other, because we felt we couldn’t
do that in a statute.

Again, what you have pointed out is possible today, and takes place
today.

Mr. Stirk. I would like to submit the other portion of these ques-
tions for the record.

Senator MoreaN. Senator, since you have an appointment, if it is
agreeable, we will submit questions. That ought to give us a record
to work on for a while.

[ Questions with answers supplied follow :]

QUESTIONS SUBMITIED BY THE COMMITIEE TO BE ANSWERED FOR THE ILECORD

Question. Is your understanding of the term “should cost” a study performed
by the government before contract award to assess approximately what the
product or service should cost?

Answer. This indeed would be what is intended by the “should cost” pro-
visions in 8. 1264 (See section 806 (c¢)). Such studies would enable the govern-
ment, before award, to determine if the costs to be incurred in effect represent
an efficient and economical way to do the job.

Question. Section 3(g) defines functional specifications. Other sections of the
bill use the term and place stringent limitations on the use of detailed product
specification.

(a) What is the genesis of these terms?

Answer. (a) The concept of functional specifications comes from the studies
of the Commission on Government Procurement. Volume 3 of that study con-
taing an assesment of the “requirements” phase of the requisition process. The
term “functional specification” ig derived from the conclusions drawn in that
study.

(b) What is the difference between a functional specification and a perform-
ance specification?

Answer. (b) An essential characteristic of a functional specification is that it
does not prevent consideration of alternative solutions to the agency’s needs,
thereby restricting competition. Furthermore, a funetional specification focuses
on a description of the end problem to be solved by the proposed acquisition, not
just what performance characteristics would be necessary to solve the problem.
Performance specifications could be drawn up in such a way as to restrict the
consideration of alternafive products in the same way that detailed product
specifications do. For example, a performance specification for an airplane could
be written in such a way as to exclude propeller driven planes, even when a
propeller plane would otherwise be considered and could possibly resolve the
acquisition problem faced by the government,

(¢) Is a detailed product specification the same thing as a design specification?

Answer. (¢) Even though the two terms do not carry the identical meanings, the
effect they have is the same: both restrict competition by limiting the array of
alternatives available to the government in any given purchase situation. A
design specification is somewhat akin to a blue-print. A detailed product specifica-
tion may not mandate one design, but would set out the physical characteristics
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©of the proposed purchase in an extensive manner. To the extent that both act to
restrict competition, they can be used interchangeably.

(d) In Section 302(e), what is the difference between “detailed specification”
and “detailed product specifications”?

Angwer. (d) No difference. Drafting correction needed.

(e) Was the word “product” inadvertently omitted between the words “De-
tailed” and “specifieations” in the final line of Section 302 (a) ?

Answer. (e) Yes. ’

(f) Will the functional specifications concept preclude the use of “brand name
or equal” purchase descriptions without approval of an ‘agency head’ "?

Answer. (f) As a general rule, no “Agency head” approval would be required
however, if the use of a “brand name or equal’ purchase description execludes
consideration of products which are used for the same function.

(g) Will procurement of replacement spare parts to a manufacture’s specifica-
tion or part number require agency head approval?

Anawer, (g) Yes. Such approval would be given for a class of replacement
parts, however, rather than on an item-by-item, purchase-by-purchase basis.

Question. Section 2(b) (7) provides: “Initiate large scale productions only
after the item or equipment to be acquired has been proven adequate by opera-
tional testing.”

(a) Will this preclude any concurrence between development and production?

Answer, (¢) This provision is one of the statements of policy in 8. 1264. It
«establishes as a policy that, in major systems acquisitions, the government should
defer initiation of production until full scale development has been completed. It
would not preclude concurrence in every case, but it would establish a pre-
sumption against concurrence. It is anticipated that the procurement regulations
implementing this policy would require that determinations to initiate produc-
tion prior to the completion of development be made by top level agency managers.

(b) What determines “proven adequate by operational testing?”

Answer, (b) No single set of criteria would suffice as a determinant as to
exactly when a system has been proven adequate by operational testing. The
thrust of this provision is to make sure that the government does not ecommit itself
to the production of a system which exists only on paper. Operational testing
serves to define the system more precisely, thereby eliminating uncertainty in cost,
quality and schedule during production. '

(¢) Must full scale development work be completed before production is
authorized?

Answer., (¢) This question was addressed in the response to (@) above. Once
again, 8. 1264 does not preclude concurrance in every instance, but the thrust of
S. 1%64 would make concurrence the exceptional situation, and subjeet to close
scrutiny.

(¢) What happens in the cases where development work continues well into
production?

Answer. (d) Once again the thrust of 8. 1264 is to reduce uncertainty in cost,
quality and delivering schedule. 8. 1264 does not preclude development work
during production; such prohibitions would ignore the opportunities available
for further refinement of a major system during the production phase of the
acquisition process.

Question. What specifications are covered by the “sunset” provision for speci-
fication review in section 514? If it includes all MIL-specs we are talking about
many thousand specifications and subspecifications. ’

Answer. Section 8. 14 of 8. 1264 is intended to apply to all specifications.
Studies by the Commission of Government Procurement revealed that, of over
5,000 federal specifications examined, over 2,000 were four or more years old.
‘While age alone does not create obsolescence in product descriptions, it can serve
to preclude the consideration of new products. Furthermore, without a “sunset’”
provision, there ig no effective way to eliminate product descriptions which have
outlived their utility, or to revise and update specifications to take advantage of
new products.

Question. In title VII, are procurements funded by foreign countries subject
to the protest procedures?

Answer. No, it is not the intent of 8. 1264 to subject procurement funded by
foreign countries to the bid protest procedures under title VII of the bill.

Question. In your proposed new contract Disputes Act, direct access is pro-
vided to the Court of Clalms. If this is done do you think it would be a good
idea to send protests to the Court of Claims rather than to GAO?
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Answer. Although the Court of Claims has substantial expertise in. the area
of law involving federal government contracts, the General A_ccountlng Ot}ice
has had more than fifty years of specific experience in handling bid prptests. Title
VII carries out the recommendations of the report of the Commission on Gov-
ernment Procurement. The Commission found that GAO should be continued as
the forum for the resolution of contract award protests. . .

Question. Section 502 provides for warranties against contingent fees. W111_ the
contingent fee statement only be required in negotiated and two-step advertized
procurements? Currently it is required in any advertised procurement over
$25,000. .
¥ Answer. It would be the intent of S. 1264 to provide for warranties against
contingent fees in all advertized or sealed bid contracts. The limitation of the
requirement just to two step advertized procurements was inadverfent, and can
easily be rectified.

Question. In Section 702(a), does the definition of “interested party” supersede
the Comptroller General decisions on protests by subcontractors where the gov-
ernment did not directly control the award of the subcontract?

Answer. The definition of “interested party” in section 702(a) is not intended
to supersede the Comptroller General decisions on protests by subcontractors
where the government did not have significant control over the award of the
subcontract.

Question. While the bill provides great emphasis on competition, there is no
provision for maintaining a competitive base on a continuing basis, except for
the provision in section 304(b). Shouldn’t there be some procedure for splitting
awards, even though one or more of the awards may be at a higher priee, for
mobilization base requirements (not to secure continuing competition) ?

Answer, The procedure referred to in the question is similar to procedure used
today by the Defense Department under the Armed Services Procurement Act
(10 U.S.0. 2304 (a) (16) ). The committee report accompanying 8, 1264 indicated
that section 304(a) would allow the Government to maintain the mobilization
base by indicating that such a consideration would be a legitimate “requirement”
for justifying a sole-source contract award. An alternative way to accomplish
the same goal would be to insert language into 8. 1264 itself which specifically
authorizes such awards. As I indicated in my testimony before the committee,
I would have no objections to such an insertion if the Armed Services Committee
felt it was appropriate.

Question. What contracting procedures can be waived in the event of war or
a national emergency, under this bill?

Answer. 'T'here is no specific “national emergency” authority to award con-
tracts in 8. 1264 because, under today’s system, the term “national emergency”
has lent itself to overbroad interpretation. It is not stretching credibility to say
that, for some agencies, national emergency means “We need to spend all of our
money before the end of the fiscal year.” Section 304 (a) does allow agencies to
award contracts with very short lead times, provided top level agency approval
is obtained. Finally, in the event of a war, the President could seek authority
fvl"yom Congress to waive the requirements of 8. 1264, as was the case in World

ar I1.

Question. How can the government require a contractor to accept a contract
for national defense necessities under this bill?

Answer. As well as I could determine, there is no provision in current law
which enables the government to require a econtractor to accept a contract.
Certainly 8. 1264 does not give the government such authority. However, today,
once a contract has been awarded it normally contains a clause which allows
the government to require a contractor to finish work which was contracted for.
S. 1264 does not repeal that practice, and it would be the intention of S, 1264
that such clauses continue to be inserted in Government contracts.

Question. What can be done quickly under this bill to secure performance of
services or delivery of supplies when there is a strike?

Answer. 8.1264 does not specifically address the question of how to assume
contract performance during a strike; such concerns are probably beyond the
scope of the bill. Currently, the policy of the Defense Department, embodied in
Section 12-101-1(e) of the Defense Acquisition Regulation, is to avoid direct
intervention in any labor-management disputes involving a government contrac-
tor, and confine its role to urging the parties in dispute to utilize available arbitra-
tion mechanisms (such as the National Labor Relations Board). Of course it is
always possible for the government to terminate a contract for convenience in such
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situations. Finally, the President could invoke 90 day “‘cooling off”’ provisions of
the Taft-Hartley Act to insure continued contract performance.

Senator Morgax. Before we adjourn, I want to commend you for
your in-depth knowledge of this subject. I don’t think I will ever have
this kind of knowledge of the Procurcment Act. I am not sure I want
it, to tell you the truth, because I am relying on these folks. But I
marvel at the knowledge that you have of this subject matter.

Senator Crrires. I thank you very much, Mr. Chairman. I want to
say how much I appreeiate your chairing these hearings and giving
us the opportunity to talk about the bill.

We feel that this bill would have a tremendous effect on military
procurement and it properly is before this committee. We need the
thinking of this committee on the bill, and we thank you very much
for the attention that you have given it.

Senator Moreax. We will try to work on it some during the break
so that at the beginning of the year we are ready to really get down
to it so you won’t be delayed next year.

Senator Currs. Well, T think that would be very, very helpful to
us. We know that this bill cannot pass this Congress. It has not had
as much work on the House side; the thrust was coming from this
side. That is what in effect the committees in the House have said,
“When you get us a bill, we will begin to work on it over here.” So
the quicker that we can get that bill to the IIouse, the better chance
it will have of going through over there.

‘We have been working on this bill for about 3 years, and it is
at a point where, when we get the input of your committee, we have
something which is valid, something which would help the procure-
ment process. Any help that you all give through the recess to see
that we get something that would come out of this committee quickly
next year would be very, very helpful to us.

Senator Moraan. We will welcome any suggestions from you and
your stail.

Senator Crrrurs, We will be introducing a new bill at the beginning
of next year. I would like to have your cosponsorship of that bill, if
you feel that we have a good product, and, also, of course, any thoughts
or developments that you want to make on that new bill,

Senator Morean. Thank you very much. We will stand in recess.

[ Whereupon, at 11:45 a.m., the committee was recessed, subject to
the call of the Chair.]
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