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THE AGENCIES GENERALLY Ch. 5

Public information; agency rules, opinions, orders,
records, and proceedings

(2) Each agency shall make available to the publm information
as follows:

(1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the public—

(A) descriptions of its central and field organization and the
established places at which, the employees (and in the case of
a uniformed service, the members) from whom, and the methods
whereby, the public may obtain information, make submittals
or requests, or obtain decisions;

(B) statements of the general course and method by which its
functions are channeled and determined, including the nature

and requirements of all formal and informal procedures avail-
able;

(C) rules of procedure, descriptions of forms avallable or the
places at which forms may be obtained, and instructions as to the
scope and contents of all papers, reports, or examinations;

(D) substantive rules of general applicability adopted as au-
thorized by law, and statements of general policy or interpreta-

tions of general applicability formulated and adopted by the
agency; and

(E) each ame’hdment revision, or repeal of the foregoing.
fxcept to the extent that a person has actual and timely notice of the
terms thereof, a person may not in any manner be required to resort

to, or be adversely affected by, a matter required to be published in .

the Federal Register and not so published. For the purpose of this
paragraph, matter reasonably available to the class of persons affect-
ed thereby is deemed published in the Federal Register when incor-
porated by reference therein with the approval of the Director of
the Federal Register,

(2) Each agency, in accordance with published rules, shall make
available for px_iblic inspection and copying—

(A) final opinions, including concurring and dissenting opin-
ions, as well as orders, made in the adjudication of cases:
(B) thosé statements of policy and interpretations wkich have

been adopted by the agency and are not published in the Federal
Register; and

(O administrativé staff manuals and instructions to staff
that affect a member of the public;

unless the materials are promptly published and copies offered for
sale. To the extent required to prevent a clearly unwarranted in-

- vasion of personal privacy, , an agency may delete identifying details

when it makes available or publishes an opinion, statement of policy,
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5 ADMINISTRATIVE PROCEDURE

interpretation, or staff manual or instruction. However, in each case
the justification for the deletion shall be explained fully in writing.
Each ageney also shall maintain and make available. for public in-
spection and copying a current index providing identifying informa-
tion for the public as to any matter issued, adopted, or promulgated
after July 4, 1967, and required by this paragraph to be made avail-
able or published. A final order, opinion, statement of policy, inter-
pretation, or staff manual or instruction that affocts s member of the
public may be relied on, used, or cited as precedent by an agency
zgainst a party other than an agency only if—

(i) it has been indexed and cither made available or published

as provided by this paragraph; or

(ii) the party has actual and timely notice of the terms there- -

of.

(3) Except with respect to the vecords made available under para-
graphs (1) and (2) of this subsection, each agency, on request for

_ jdentifiable records made in accordance with published rules stating

the time, place, fees to the extent authorized by stztute, and proce-
dure to be followed, shall make the records promptly available to any
person. On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, has jurisdic-
tion to enjoin the agency from withholding agency records and to
order the production of any agency records improperly withheld from
the complainant. In such a case the court shall determine the matter
de novo and the burden is on the agency to sustain its action. In
the event of noncompliance with the order of the court, the district
court may punish for contempt the responsible employee, and in the
case of a uniformed service, the responsible member. Except as to
causes the court considers of greater importance, proceedings before
the district court, as authorized by this paragraph, take precedence
on the docket over all other causes and shall be assigned for hearing
2nd irial at the earliest practicable date and expedited in every way.

(4) Each agency having more than one member shall mainfain
and make available for public inspection a record of the final voles
of each member in every agency proceeding.

(b) This section does not apply to matters that are—

(1) specifically required by Evecutive order to be kept secret
in the interest of the national defense or foreign policy;

(2) related solely to the internal personnel rules and practices
of an agency;

(3) specifically exempted from disclosure by statute;

(4) trade scerets and commercial or financial information
obtained from a person and privileged or confidential;
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» (5) inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an
agency in litigation with the ageney;

(6) personnel and medical files and similar files the disclosure
of which would constitute a clearly unwarranted invasion of per-

sonal privacy;

(7) investigatory files compiled for law enforcement purposes
except to the extent available by law to a party other than an

agency,

(8) contained in or related to examination, operating, or con-
dition reports prepared by, on behalf of, or for the use of zn
agency responsible £dr the regulation or supervision of financial

institutions; or

(9) geological and zeophysical information and data, inelud-

ing maps, concerning wells.

(e) This section does not authorize withholding of information
or limit the availability of records to the public, except as specifi-
cally stated in this section. This section is not authority to withhold

information from Congress.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat.

383; Pub.L. 90-23, § 1, June 5, 1967, 81 Stat. 54.

Historical and Revision Notes

Reviser's Notes

Derivation: Tnited States Code

§ U.8.C. 1002

Explanatory Notes. i ~

In subsection (b} (8), the words “for-
mulated and” are omitted as surplusage.
In the last sentence of subsection (b),
the words “In any manner” are omitted
as surplusage since the prohibition is all
inclusive,

Standard changes are made to conform
with the definitiors applicable and the
style of this title as outlined in the pref-
ace to the report

1967 Amendment. Subsee. (a). Pub.L.
90-23 substituted the introductory state-
ment requiring every agency to make
available to the public certnin Information
for former introductory provision except-
ing from dizclosure (1) any function of
the United States requiring secrecy in the
public interest or (2) any matter relating
to infernal management of an ageéncy,
now covered in subsee. {(b) (1) and (2)
of this section.

Subsec. (a) (1). Pub.L. 90-238 incorpo-
rated provisions of: former subsec, (b)
(1) in (4), {nserting requirement of pub-
lication of names of officers as sources of
information and provislon for public to
ebtaln decisions, and deleting publication

58.

Revised Statvtes and Statutes nt Large
Juno 11, 1946, ¢h, 324, § 3, 60 Stat. 238,

requirement for delegations by the agen-

ey of final antliority; former subsee. (b)

(2), Iintroductory part, in (B); former
subsee. (b) (2), concluding part, in (C),
inserting publication requirement for
rules of procedure and descriptions of
forms available or the places at which
forms may be ebiained; former subsec.
(b) (3), introductory part, in (D), in-
serting requirement of general applica-
bility of substantive rules and interpreta-
tions, added clause (E), substituted ex-
emption of any person from faflure to
resort to any matter or from being ad-
versely affected by any matter required
to be published in the Federal Register
but pot so published for former subsec.
(b) (3), concluding part, excepting from
publication rules addressed to and served
upon named persons im accordance with
laws and final sentence reading “A person
may not be required to resort to or-
ganlzation or procedure mnot so pub-
lished” and added provision deeming
matter, which is reasonably available, as
published in the Federal Register when
such matter is incorporated by reference
In the Federal Register with the approv-
al of its Director,
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subsee. (a) (2). Pub.L. 90-23 incorpo-
rated provisions of former subsec. (c),
provided for public copylng of records,
oliminated requirement of agency publica-
tion of final oninions or orders and au-
thority for secrecy and withholding of
opinions and orders required for good
cavse to be held confidential and not
cited as precedents, latter provision now
superseded by subsec. (b) of this scction,
designated existing subsee. (¢) as clause
14), including therein provision for avalil-
ability of concurring and dissenting opin-
isns, sdded provisions for availability of
policy statements and Interpretations in
cleuse (B) and staff manuals and in-
structions in elause (C), deletion of per-
gonal identifications from records to pro-
tect personal privacy with written jus-
tificetion therefor, and provision for in-
dexirg and probibition of use of records
not indezed against any private party

. without actual and timely notice of th

termis thereof. .

Sub&ee:; (a) (8). Fub.L. 90-23 incorpo-
rated provizions of former subsec. (4)
and substituted provisions requiring iden-
tifiable agency records to be imnade avail-
able to any person upon request and
compliance with rules as to time, place,
snd procedure for inspection, aad pay-
ment of fees and provisions for federal
district court proceedings de nove {for
eaforcement by contenipt of ndncompli-
ance with court’s orders with {he burden
on, the agency and docket precedence for
such proceedings for former provisions

ADMINISTRATIVE PROCEDURE"

5" § 552

requniring matters of official rcecord to be
made avellable to persons properly and
directly concerned except information helit
confidential for good@ cause shown, the
latter provision now superseded by sub-

-gee. (b) of this section.

Subsec. (a) (4)., Puhl. 90-23 added

subsec. (a) (4).

Subsee., (b). Pub.L. 90-23 zdded sub-
sec. (L) which superseded provisions ex-
cepting from disclosure any function of
the United States requiring secrecy in
the public intercst or any matter relating
to internal management of an agency,
formerly contalned in former subsee. (1),
final opinions or orders required for
good cause to be held confidential and
not cited as precedents, formerly con-
tainced in subsec. (¢), and information
held confidential for good cause found,
contained in former subsee. (d) of this
scction,

Subsec. (¢). Pub.L. 90-23 added subsec.
{c). :

Effective Date of 1967 Amendment.
Bection 4 of Tub.L. 80-23 provided that:
“This Act (amending this section} shall
be effective July 4, 1967, or on the date
of enactment (Junme 5, 19671, whichever
is later.”

Legislative Xistoxy. Tror legislative
history and purpose of Pub.L. 90-23, see
1067 U.8, Code Cong. and Adm. News, p.

Cross References

Federal Register Act, see section 301 et seq. of Title 44, Public Printing and Doc-

tments.

Sectlon appllieable to functions exercised under International Wheat Agreement Act
of 1049, see section 1642(1) of Title 7, Agriculture.

Notes of Decisions

Generally 3 T =

Actual notice 4 o

Availability of official agency recerds
13 -

Conildential information 13

Caonstruction 1

Courges, methods, pracedures, and forms,
particular acis of publication 10

Diescription of organizatloam, particular
acis of publication 9
Internal management, matters not

requiring poblication 7
Xatiers ot requiring pubtication 5-7
Iuternal nduamentent 9
Seerets 6 -
inl sgeney records 13
Uplnlons and orders in adjudication 12

Partlcular acts of publicatlon 8-11
Courses, methods, proccdures,
forms 10
Description of organization 9
Substantive rules and interpretationns
11
Purpose 2
Secrets, matters not requlring publication
]
Substuniive rules and Interpreiations,
particular acts of publication 11

and

Library references
Admlinistrative
=408, 304

Law &nd Procedure

59




$
:
P
5
i
y
i
v

e e b 5 D Sade 28 e e 3

e BRAAR D aphAs sm - <A i e WA W

5 § 552

iDrary rc:’crcncm—- ont

Reoords @14

C.J.8. Poublic Administrative Dodles
and Procedure §§ 101, 149,

C.J.8, Llecords § 35 ct seq.

1. Censtiruction

Wlhen Congress lias been at pains to
Hmic exceptions to requirement that sub-
stantiva rules be published {n Federal
Register, even with respect to niilitary and
paval matters, courts ought not to broad-
ea these exceptions on hunch that it
would have Leen wiser {o provide more
suitable mcans of publication for orders
of local, monteantury, or emnergency nature.
U. 8. v. Aarons, C.A.Conn.10¢2, 310 X.2d
341,

Tublication of specified interprectation
in federal register was unnecessary to
application of such interpretation as
precedent by Federal TPower Commigsion
for classlfcation of expenditures for ad-
vertisements  to specifed account,” where
order for such classification related sole«
1y to proper accounting expenditures for
eight specific advertisements and was
directed solely to certain. private elecec-
trie utilities. Southwestern Elec, Power
Co. v. Federal Tower Commission, C.A,
5, 1062, 204 .24 29, certiorari denjed 83
8.Ct. 202, 371 U.B. 924, ¢ L.Ed.2d 232,

Congressional directive regarding
procedure to be followed in lssumance of
agency regulations must be strietly com-
plied with since Issuance of regulations
is in effect an exercise of delegated
legislative power. Hotch v, U. 8., 1954,
212 ¥.2d 280, 11 Alaska 504,

.2. Purpose

This subchapter and ecbapter 7 of this
title and the Iederal Reglster Act, sec-
tion 301 et seq. of Title 44, are more
than mere recording statutes whose func-
tion is solely to give constructive notice
to persons who do not have actusl notice
of certain sagency rules because such sec-
tions sct up procedure which must lLe
followed in order for agency rulings to
be given force of law, Hoteh v, U. 8.,
1934, 212 F.24 280, 14 Alagka 594,

This sectlon was intended to provide a
“ghield” for a petitioner before an agen-
ey, to protect him from being penalized

_for failing to resort to wunpublished

methods of procedure, rother than as a
“sword’’ by which such petitloner could
strike down agency’s order on ground
that agency had not authorized itself-to
issue that type of order by publishing
statement In Federal Register, T, 8, C,
Motor ¥Freight Lines, Ine. v. U. 8., D.
C.Tex. 1000, 186 IM.Supp. 777, affirmed 81
$.Ct. 1356, 566 U.S. 419, & L.Ed.2d 387,

THE AGENCIES GENERALLY Ch. 5
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Congress Intended tliat administrative
housckeeping =apalations shou'd: bow &

consfitutional supremacy. 7. 8. v, C. Q.
Mason, Inc., 1904, 51 CCI’A 107, cer-
tiorari denied 83 S.Ct. 718, 279 U.S. 999,
13 L.EJ.24d 701,

3. Generally

Disclesure of sasdministrative agerey
proceedings 18 generally favored. I, Q.
C. v. Schreiber, Cal.1663, 85 5.Ct, 1459, 381
.8, 279, 14 L.Ed.2a 383,

4. Actual notice

TLe purpose of nrovision of this sce-
tion that no rerson shall be required to
rasort to organization or procedure not
publiched is not thwarted by application
of uwnpublished rule of Federal Communi-
cations Commission +which temporarily
suspends opportunity to file an applica-
tion for broadeasting license, particu-
larly where person unable to file under
the rule had actual knowledge of his In-
ability, Ifessler v. F. C. C., 1963, 326
F.2d 673, 11T U.S.App.D.C. 130.

Publication of Coast Guard order re-
siricting access to portion of harbor
during launching of submarine wag re-
quired by this scction as well os Federal
Reglister Act, section 805 of Title 44, but
under this cection as under section 305
of Title 44, failure to publish did mnot
immunize defendants, who had actual
knowledge of order, from prosecution for
violating it. U. 8. v. Acroms, C.A.Conn,
1062, 210 F.2d 341,

This sectlon and the Federal Reglster
Act, section 301 et seq. of Title 44, re-
qulre publication, Irrespective of actual
notice as a prerequlsite to issunnce of a
regulation making certain aects criminal.
Hotch v. U. 8, 1954, 212 F.2d 280, 14
Alaska 004.

5. Mattere not requiring publcation

Provisions of this section regarding
publication of rules do not apply to
court enforcemnent of obligations imposed
at commeoen law, even though court action
is initiated by administrative agency.
Ttelch v, Webb, C.A.Cal.1964, 336 F.24
153, certiorari denled S5 S.Ct, 8§99, 350
T.8. 915, 13 L.Ed.24 8§00,

That Canadian corporations secking to
enjoin having their mnames placed on
Securifies and Exchange Commission’s
“Canadian Restricted List” had actual no-
tice of administrative hearing procedure
for cxamination of challenges to listing
before bringing tleir suit did not make
their failure to take advantage of such
procedure a failure to exbaust administra-
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cpr uatil after suit wns instituted. Kua-
xatush Min. Corp. (N.D.L.) v. Sccurities
and Exchange Commission, 1962, 208 1n.2d
v, 11k U.S.AppD.C. 2T °

Press release that Tederal Aviation
Ageney and Civil Acronauties Doard fa-
vored rendition of girline secrvice to-
reasonably sdjacent communities through
ope airport was an announcement in
{urtherance of policy-making functions of
Federal Aviation Agency in which it was
¢xpecient that Doard express lis coneur-
rence, and was not such execreise of rule
making or adjudicatory function of Board
would require publication in Federal
Alrport Commission of TFor-
C, v. C AL B, CA4,

£
Tlegister.
erth County, XN.
10463, 300 TF.2a 185,

In view of fact that Lederal Petrolenm
Lnard’s authority to Issue and enforce
suhpoenas is derived from section 715h of
Title 15, Board's noncompliance with
publication provisions-of this seclian did
act disentitle Board to issue and enfurce
csubpoena. Kilgore Nat. Bank v, Federal
Tetroleum Bd., C.A.Tex.1954, 209 F.2d 597T.

—— Becrels
Special Ceast Guard notice preohibiting
cccess to portion of harbor during launch-
iog of submarine was “pule,” and Coast
Guard was “ageney,” within this sub-
chapter and chapter 7 of this (title
d mpotice was not within exception al-
lowing nonpublication when secrecy is
required, since whatever the secrecy us
to submarine’s design, there was none as
to measures employed for protecting her
¢n launching. U. 8. v. Aarons, C.A.Conn.
1562, 810 F.24 34l

Insofar as regulations respecting ad-
mittance to naval installations and se-
curity procedures nppliced to Naval Gun
Feetory in District of Columbia, they
were not required to be published in
Yederal Reglster in_order to establish
their validity. Cafeteria and Restaurant
\Workers Union, Lacal 473, AFL-CIO v.
AcElroy, 1900, 284 F:2d4 173, 109 U.
$App.D.C. 39, affirmed 81 8.Ct. 1743, 307
.S, 850, 6 L.Ed.2d 1230, motion denied 81
§.Ct. 1912, 266 U.S. 936, © L.Ed.2d 1251,
rchearing denied 52 S.Ct. 22, 363 U.S. 569,
7 L.Ed.24 0. .

G.

7. -—— Internal management

That certification of photostatie corles
¢f checks as true by employee of Comp-
trolier Gencral was to be used outside
¢! General Accounting Office, and in cou-
troversy between the Unlted States and
someone without the agener, did mot
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change its character es merely gn inei-
dent” of* “internal managemenl®. withidn
this section exempting matters relating
to internal management from require-
ment of publication in Federal Register.
. 8. v. Hayes, C.A.Va1763, 325 .24 305

oOrder of Coast Guard closing ared of
harbor in connection with lzunching of
submarine was not one relaling to in-
ternal management of Coast Guard, with-
in this scction omitting rules relating
golely to internal management of agency
from requirement of publicatien in Fed-
eral Register. U, 8. v. Aarons, C.A.Conn,
1002, 310 I.2d 341.

Interstate  Commerce  Commission’s
procedure of notatiom voting, otherwise
valid, was not rendered invalid heeause
it wag not published in the Federal Reg-
jster. T. S. C. Motor Freight Lines, Inc.
v. U, 8, D.C.Tex.196), 186 F.Supp. T,
affirmed S1 S.Ct. 1336, 366 U.S, 419, G
L.E3.2d 387

8. Portlcular acis ¢f publication

Where Federal Communications Com-
milssion’s ‘'freeze order” of May 10, 1002,
was filed for publication with the Na-
tional Archives on May 15, 1962 at 8:45
a. m,, pursuant to ¥ederal Tegister Act,
section 301 et seq. of Title 44, and 1t
vwas - published in Register on AMay 16,
1962, requirement of this sectiem  was
thereby met. Kessler v. T C. €., 1963,
208 I.2d 673, 117 U.S.App.D.C. 130.

The 1944 order published by’
administrator in the Tederal Register,
reciting order was promulgated under
1is authority as head of the Food and
Drug Administration of his agency and
reciting authority under sections 241,
343(h) (2), 3TI(L) of Title 21, established
valid regulations applicable to standards
of fill In the oyster canning industry un-
1il superseded by subsequent legislation

or regulationg adopted in compliance
with  duly ordained standards of
admiuistrative  procedure. Willapoiot

Ovsters v. Ewing, C.A.9, 1945, 174 F.24
676, certiorari denied 70 S.Ct. 101, 388
U.S. S60, 94 L.Ed. 527, rehearing denied
70 8.Ct. 703, 339 U.S. 945, 94 L.Ed. 1360.

oy

Yhere complaint before Tost Qffice
Department was filed and prosccuted by
acsistant general counsel in charge of
the Department's fraud division and fi-
nal decision on appeal was made by the
Department’s acting general counsel, who
gigned fraud order, the fraud order was
unlawful because the regulatlons under
which ihe order was obtained violated
this section in that sucl regulations aiad
not spell out the relationship between the
procecuting officer and the deciding of-
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ficer. G. J. Howard Co. v. Cassidy, D.
C.N.Y.1958, 162 ™.Supp. 568.

This subehapter and chapter 7 of this
titla not only prohibit commingling of
functions of adjudlcation and pros-
evution, but they also require publieation
by administrative department of iis or-
ganization on one hand, anpd its proce-
dure on other hand. - Pinkus v. Rellly,
D.C.N.J.1657, 157 F.Supp. 548

Where instruction, which was issued
by the Secretary of Agriculture under
the Agriemltural Adjustment Act, scetion
1375 of Title 7, and which required wheat
producers to ald government  Tep-
resonfatives to measure wheat acreage
on farms of produccrs, was uot publish-
ed in the Federal Register or otherwise
vrovght to attention of wheat producers,
jnstruction was not binding on them. T.
g, v. Morelock, D.C.3d.1954, 124 F.Supp.

60
P

9, —— Description of organization

Federal’ Communications Tommission in
publishing statement of organization ap-
prising petitloners that staff members
might partielpate in preparation of Com-
mission's decision with respect to fu-
ture rates complied with Tequirements of
this section that ageney publish deserip-
tion of its cemtrzl and fleld organizn-

tion and statements of general course

by which its functions are channeled and
determined. Wilson & Co. v. U, 8, C.A.
111054, 335 F.2d 78S, cause remanded 86
§.Ct. 613, 382 U.S. 45% 15 L.Ed.2d 523.

Under this section requiring federal
ngencles to publish in the Federal Rery
jster @escriptions of their central and
{ield organizations including delegstions
by the agency of final authority and the
established places at which and methods
whereby publie may secure information
thercon apd further providlng that no
person shall” in any manner be required
to resort to organization or procedure
not-so published, when a postmaster is-
sued a fraud order aiter afi administra-
tive hearing, though the post~ofﬁc€

department had oot complied with such.

statutory provisions, the order was vold.
Low v. 'Thomas, D.C.Pa.1938, 163 F.8upp.
040,
30. —— Courses, metlieds, Dprocedures,
gnd Torms

Federal Trade Commission rule, as
publlshed in Federal Register, sctting
time limit for filiag initigl reports of
complianee with commission orders aud
gsserting the commission’s right to re-
quire filing of further compliance reports
thoreafter, sutisfied requirements of this

Ch. 5

gectlon for publicatien In federal register
of statemeonts of rules, organization and
procedure. U. S, v. Morton Salt Co., I
1930, 90 8.Ct. 397, 338 U.S. 632, 9% L.Xd.
401,

Comptroller of the Curreney, who ap-
proved establishment of branch of na-
tional bank under section 26 of Title 12,
was oblized to state and currently
pulilizh in the IFederal Register the gon-
eral course and method by which his
functions were channcled and determined
and to publish or make available to
_bublic inspection all final opinions or or-
ders in the adjudlcation. First Nat
Pank of Smithfield, N. C, v. Saxon, C.
AN.C.1005, 352 F.24 207,

TWlere duty of Assistant Geseral Coun-
sel for Post Office Departnrent to file
compluints in procecdings involving use
of mail to defraud was published in
Federal Register as “procedures”, but
Federal Register countained no publica-
tlon whatever of any regulations of Post
Office Department covering “organi-
zation”, proceeding by Post Office
Department against a person for use of
mail to defroud was invalid when person
was required to resort to organization of

Department not published in Federal
Register. Pinkus v. Rellly, D.C.N.J.1957,

157 F.Supp. 548

11, -~ Substantive rules and Interpre-
tations

Order of Coast Guard restricting access
to portlon of harbor during launching
of submarice did not come within excep-
tion from requirement of publication in
Federal Register for rules addressed to
and served upon named persons in aceord-
ance with law. U. 8. v. Acrous, CA.
Conn.1662, 310 F.2d 324L

There is no requirement that regula-
tions be issued construing every -general
gtandard administered by an administra-
tive agency, but only that if any are is-
sucd they be published, Gras v. Beechie,
D.C.Tex.1668, 221 F.Supp. 422.

Publicatlon in Federal Register of or-
der of Interstate Commerce Commlissioz
providing new form of logs for drivers of
motor carriers, accompanied by state-
mert therein that new form and lmstrue-
tions as to its use by drivers were filed
with order and made part thereof, when
considered with service on ecarrier ot
copy of order, including specimen form
of log, wuas sufficient compliance with
publication requirements and order was
conzequently  effective as to driver
charged with violation of order. . 8. v.
Teid, D.C.ME.1033, 130 F.8upp. 253,
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32, Opinlons and order

To bLe witbia regeire:
tion regarding pub
togister a step in !
must affect private or
more directly than decs
jts records, and it must
tore that knowledge of
Jecp such outslide imtcr
agency’s requirements i
subject witbin its compx
jn econduct of their &
and to instruct them ia
tation to agency of any
impartial considerating
on. U. 8. v. Hares, C.A
307.

oOfrice of Price Admin
ders affecting retreactiv
aleohol to government
poses were not ‘“ord
judication of cases” o
this sectlon requiring st
rules to be published «
to public inspection, &2
4n staututory definition
sfuture effect”, and, tl
ders were effective ever
published or made a3
jnspection. R. F. C. v
Products Corp., D.C.C
Supp. 468, affirmed 20&

13, Official ageney Teco

Even if head of gover
refuses to permit discle:
material, ultimate dete:
lege remains with the
Braswell Motor Freigh

" Tex.1806, $63 F.2d G09.

Federal Trade Comrmt
request for subpeenas
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States; or
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iiom In federal register
rales, organization ang
w. Morton Salt Co., In,
338 C.8. 632, 94 L.Ed.

the Currency, who ap-
tent of braneh of na-
section 36 of Title 12,

state and currently
tderai Register the gen-
method Ly which his
snneled and determined
or make available to
ix1l final opinions or or-
iudieation. Ilirst Nat.
44, N. C. v Saxon, C.
3 207,

Assistant General Coun-
ice Department to file
»mceedings iavolving use
wd was published in
a5 “procedures”, . but
contained no publica-
iy regulations of Post
2t covering “organi-
mg by TPost Offfce
st a person for use of
‘as invalld when person
asort to organization of
published in Federal
v. Reilly, D.C.N.J.1957,

¥e rules and interpre~

Juard restricting access

rbor during launching
“not come within excep-

ment of publication in
for rules addressed to
amed persons in accord-
U. 8. v. Aszrons, CA.
4 s

juirement that regula-
mstruing every general
:red by an administra-
nly that if any are is-
ished. Gras v. Becehie,
“Supp, 422

"ederal Reglster of or-
Commerce Commission
u of logs for drivers of
ccompanied by state-
zew form and instruce
* by drivers were filed
ade part thoreof, when
service on  carrler of
siuding specimmen form
cient compliance with
rments. and order was
cetive  as  to  driver
tion of order. T. 8. v.
110 F.Supp. 253,

" Ch.v'ﬁr

4o, Opinions and erders In adiudication

To be within requirement of this sec-
r?on regarding publication in Federal

crister a step in agency’s operation
..,u\t affect private or public interests
more @lrectly than does the attestation of
its records, and it must be of such a na-
tgre that knowledge of it 18 npeeded to
veep such outslde interests informed of
arency's requirements in respect to any
svjhject svithin its competence, ns a guide
:n conduct of thcir day-te-day affairs,
snd to instruct them in regard to presen-
:stion to agency of any sueh subject for
impartial econsideration or action there-
on. U. 8. v, Hayes, C.AVa.1962, 320 F.2d
07,

Otfice of Price Administration price or-
ders affecting retroactively sales of e¢thyl
slcokio]l to government for wartlme pur-
poses were not ‘“orders In the ad-
judication of cases” or “rules” within
this sectlon requiring such orders and all
rules to be published or made available
to public Inspection, and were not, with-
in statutory definition of rule, orders of
“future effcct”, and, therefore, such or-
dors were effective even if they were not
published or made available to puble
inspection. R. ¥, C. v, United Distiliers
Products Corp., D.C.ConnJs52, 113 P,
Rupp. 468, affirmed 204 ¥.2d 511,

13. Official agency records

Lven if head of governinent department
refuses to permit disclosure of subpocnzed
naaterlal, ultimate determinatlon of privi.
lege remnins with the courts. Davis v,
Braswell Motor Freight Lines, Ine., CA.
Tex. 1068, 263 F.2d 60O,

Federa] Trade Commisslou’s rejection of
request for subpoepas ad testificandum

§ 553. Rule making

ADMINISTRATIVE PROCEDURE
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pursuant to unpublished ruole was: meot
clearly in defiance of this section, for
purpose of determining shether federal
District Court had jurisdiction to enter-
tuin action for Judgment declaring refus-
ing to bonor the request to be vlolative of
this section which provides that save as
otherwise required, matters of official ree-
ord shall Le made available to persons
concerned except :lnforu\n!.ion held confi-
dential for good cause. . II. Macy & Co.
v. Tinley, D.C.D.C.1965, ..';Q F.Supp. 778,

Business secrets should be kept from
sight and knowledge of competitors of
businesses against which IPederal Trade
Commission has issued a complaint so
far as 3t s practical to do so In discharge
of Commission’s responsibilities. Craber
Mfg. Co. v. Dixon, D.C.D.C.1963, 223 F.
Supp. 1020.

Svhere plaintiffs, against whom Federal
Trade Commission issued a complaint
charging violation of Clayton Act, sec-
tions 12-27 of Title 15, produced certain
documents pursuant to subpozna and
showed that pubHe disclosure of infor-
mation contained in one of documents
would cause serious injury to their busi.
nesg, there was good cause for holding
such information confidential and it was
an abuse of discretion to refuse request
to grant permanent in camera status te
such document. Id.

Public interest in open hearings on
complaint issued by Federal Trade Com-
misston places on parties charged, who
bave produced documents pursuunt to
subpoena, burden of showing that such
documerts should be received In confi-
dence. Id.

"(a) This section applies, according to the provisions thereof, ex-
cept to the extent that there is involved—
(1) a military or foreign affairs functlon of the Umted

States; or

(2) a matter relating to agency management or personnel or
to public property, loans, grants, benefits, or contracts.

(b) General notice of preposed rule making shall be published in
t“r;e Federal Register, unless persons subject thereto are named and
eliher personally served or otherwise have actual netice thereof in

accordance with law.

The notice shall include—

(1) a statement of the time, place, and nature of public rule

muking proceedings;
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