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MEVORANSUM FOR: Assistent Execubive Officer, oD/P

SUAJECT: Destrustlon of Clandestine Services Correspondence

1, We have received your menorandum of 7 August 1959 on the
ehove subject in which you ask cux cpinion on the legal definition
of the term "records" es uscd in laws governing the maintenance
end dlsposal of Government documents and request our guidence in the '
wanser of prectical administration in this field, in compliance with
gpoiicavle lews, with respect to operaticnal field correspondence.

- ‘2, Ve would like to say av the cutget that we are in general
eccord with the interpretation of basic legal principles vhich is
crpressed in your submission. Thig problen is largely & practical

o and to @ grest exbent redwccd 14self to the hendling of operational
correspondence in o manney cemoatible with broad statutory objectives.

3. The basic lezal situstion in the area of PFederal reccords
peongement 15 well set forth in e vecent Cablach Paper (CP 59-58/k,
doted 27 July 1959) on the removal of papers of a "personal~official”
naidre by retiring executlves, & problem only indirectly related
o “he one at hand. We think 1% mppropriate to provide excexpls

© frem the paper &b this poinbs _ BT

. "government owaed documentary meterial which does not fall
within the definition of records may be disposed of under R.S. 161
(5. U.8.C. 22) vaich provides la pavt: - . 7 o

: 'The head of each depariment 1s authorized to prescribe
" pegulations; not inconsistent with law, fore . ~he custody,

- use, and preservation of the recoxds, papers and propexrty
apperteining to it.' : -

nrpis stebube, epparently enacted under the authority of
‘the Congress to meke rules and regulations respecting the 'Property
of the United States’® (Constitution, Art. I.gec. 3, C1.2), seems L
40 confer sdequate aubhorily upon department heads to dispose of ..
records and pepers epperiaining %o a department s0 long as sueh 0 T
disposition is ‘nob inconsistent with law,® e.g., the Recoxds - - .. ..
_Disposal Act, Executive Order 10501 ox 1imitations velating to '« -
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coafidentiel informaticn. Accordingly, if meteriel does not
£o1l within the definition of Yrecords’ contained in the Records
Disposal Act, as, for example, &ivra carbons OF photostats of
memorarnda, and is nob classified or confidential removal may

. be cuthorized under R.S. §161. AMithoush the statute covers
enly the nine executive departments enumerated in 5 U.B8.C. 1,
the courts have tepded to recd pavallel powers into the statutes
governing the independent agancies.

| ugne definition of ‘rocords' contalned in the Records
Disposal Act (kb U.8.C. 365} includes: S

Y, . o oll books, papers, WARS; photographs, or other
- documenbary meteriels, regardless of physical form or
characterigtics, made or recoived by sny ageucy of the
Cnited States Coverament in pursusnce of Federal law or in
connection with the trensaction of public business end pre-
‘© gerved or approprimte Tow preservation by that agency
or its legitimabte succezoor 83 evideace of the organization,
- funetions, policles, decisions, procedures; operatlions,
- or other sctivities of the Goi copreat or because of the
. 4nformational value of Cate contained therein. Ilbrary
and msevn meberlal mede or acquired and preserved solely
cor reference or exhibivion purpozes, extra copies of ‘
. documents preserved caly for convenience of reference, Fakals
stocks of publications end of processed documents axre not
1nciuded within the definition of the word Ypecords” as
zod im sections 366-376 end 378-380 of this title.’

wactra carbon copies and photostats are no’ records wnder
wnig definition. Further, the definition confers scme -discretion

on egeney heads %o determine vhether mebserial comes under it, and ¢

+the legislative history of the ect indicates that some discretion
wos in Pect intended, The definition requires thal two conditions:
st be peb. Fireb, it must baelmade or received by any agency or ’

i%s legitimate successor as cvidence of the orgenization, fumctions,

policies, decisions, procedures, cperations, or other sctivities

of the Government or because of the informationsl value of data . .
conteined therein.t Cbvicusly cases may exist in which it is

S @ifficult to determine whether aay particular document ghould .
be Lreated as a record’ in the light of these requirementse o » e

3 “uidence a8 to the mamner in vhich discreticn is intended
" %o be exercised is supplied by the emphasis placed in the Federal

" Recoxds Act (Ml U.8.C. 392, &% sec.) upon the meking and preservetion - -

. of records for the purpose oF doctmenting policies, decisions and
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eczential transections of zgoncles and in order 4o protect the
legal and financial rights of hoth the CGovernment and persons
affected by sgency activities, Material necessary for such
purposes is To be treated as ‘receords' and not be removed.

w
. 9 o 9

"o » o « The discretion conforred upon depariment end agency
cheads with respect to the elassification of moterials as records
oo - must place primery emphasis upon the importance of meintaining :
in the haxds of the Government documentation of CGovernment activiiy. - -
’ - However, 1 this purpose is effectuated, leewny remains for the
~treatment of papers as. » onon-recoxrd and, therefore, subject %o
boing fen.oved under R.3. sec. 161 if othexrwilse propers

1 "

. % e e

_ ] L. Turning to the practical problem of Clandestine Services
- ooerational Tleld correspendence: we ©ind, afier considerable search,
&" no other type of commmiecaticn in the Government vhich is analogous.
, to this and, therefore, no previcus statement of working principles
© . which we can consider epplicable, but taking the precepts expressed
© in the Ccbinel Paper, together with those In varicus statements by
the General Services Admianistration, and applylng them to the facts
ol operaticnal ¥ield correspondence; we come to the following view,
‘| wihich we trust will be adequate guldance for those who must administer
{/ vecords ia the Pleld of clandesting operations.

S. TFirst of all, we cousider "record,” as used in the statutes, to - -
. ennly only to documente containing data not recovded elsewhere, and
. therelore, there is not to be included in this definition more than one
cor.r (or origimi) cha=loorurent of any document considered vital becsuse
t conbtaine certain data, which data is incorporeted or summerized elsce -
©f where, Stebted ancther vay; & docunent which is considered "record”
ﬁ because 1t contains a gilven pilece of date ceases to be "record" whenever R
that piece of data is inccrpomz.ed into some other document.

. /\ ..6s  Secon ) we think that operaticnal field correupondence PR
"1 es dig lr'\,mishe& from administrative correspondence (and, for coher
reasons, cables), is by and large to be comsidered non-record. Fow
- | example, a project in final form as it goes forward for approvel, - S
|- would certainly be considered record. Yet it would eppear that field -
| correspondence tremsmitting data in support of, or beawving om, the: . 7
formulation of the project, would not be “record" materiel sinee the: . - 1
vital informetlon contained therein is set forth and consequently = 7. -
preserved in the basic project document. Because of the nature of - "
this epproval process, and that by which projects are carvied out. = .-
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enl reporied upon, the great majority of operational field correapondencs
conglats elther of date which is incorperated into summary raports or
else the deteiled recowntings of day to day activities which, were
4% aot for the distance involved, would in many instances not even ,
 be reduced to writing. A% the very least, it would appear that the.

weat bulk of this working level corregpondence does noh enbody i
inforration which need be preserved for the purpose of documenting -
polilcles, decisions, and essenbisl transactions. : ‘

T Examples of types of operational fileld correspondence walch -
Ve consider exceptions to the gerevalization staied im paragreph 6
{vub not That in pavagreph 5) above arve those items which contain:

, (2) - Information relmting o controlled individuals (ranging .’
- from informants to staf? euployces) with respect to status, ' :
- health, Job performance, function, ete.; .

IR ' {(b) Information which mey be useful as evidence of oral
' or written contrects, comitments » or other obligations, whether
with respect 4o individuals op orzenizations; : ‘

{e) ZIvformation on cccwrrences in conmection with vhich
- Chere mey be a future elainm by or against the CGovernment;

- {d) Informetion on the discoluticn of projects, especially .
a5 may bear on holdover ties with individuals or organizations or - ;o
The mansgement of vestiglial project affalrs; ' o

o (e} I’.nfoméatién on occurreaces either of general historical .
significance or of lasting interest with regard %o the development -
Cof the Tradecraft or lore of 'bhe Clendestine Services.. -

Gs Of course, the above 1ist is pob to be congidered exelusive.
Persons sccustoned Lo dealing with opevabicnal data will recoganize
cthers. Ia this particular field, vhat is "record” will 1u the long
N run, for practical reasons 5 Pretoy mach have to be what those persons _
- = | consider vital and so identify. Pt e plece of deta vhich is considered
‘ vital need oaly be preserved in cne accessible document in order 4o :
ccaply with the lew. The extent to which documents which are "nomw
1 record” under the sbove principles should be retained is not a legal .
consideraticn and therefore not within the province of this 0ffice or,
28 we wderstand 1%, within the scope of your inquiry, We would, of course,
be happy to give cur views on specific managerial problems; end in any e
event, to be of any further help on the legal acpects you may desiye. ° .

- Office oF General Cownsel '~ . = 0.
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