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MEMCPANDUM FOR: Director of Persconnel
SUBJECT i Agency Regulation on Peyment of Right Differentisl

1. ¥e have recelved complaints from personnel res: from
the Photograghie Laboratory Branch of the Hstional Photographic
Interpretation Center (NPIC) concerning payment of night differentisl
by ¥PIC. Upon inguiring into the compleints we fou ' their
bases in faulty spplication of Agency mgﬂatimi Iwithin
¥PIC, which can be readlly corrected.

2, 1In vsamining WPIC's policies and practices on peyment of
aight differential, we found what we consider to be sn Insguity,
which derives from the wo The regulation specifies
thet night differential iz pw i0 congunction with compensaticn
for cvertime only when the cvertime falls within another regularly
scheduled tour of duty. The night shift of the Photogrsphic Labors-
tory Branch normally works from 1600 until 0030 hours. When large
shipmente of filw are recelived, which happens two or three iLimes per
month, the night shift works from 2000 until 0800 hours. If this
bagpens on & weekend, and it often does, night shift personnel do
not receive night differentisl pay, decause they have slresdy vorked
their basic W-hour workweek, and the weekend overtime hours are on
their ovn shift--not on “"snother regularly scheduled tour of duty.”
If the night shift goes onto the 2000-10-0800 schedule during its
novaal Mondasy-through-Friday wvorkweek, night differential is paysble
coly from 2000 until OWOO, because perscnnel are considered to be in
amti? hours after 000 and not on ancther regularly scheduled

3. This seemsd to us to be unfalr, and we locked for a possible
means of Justifying payment of night differential during overtime
hours worked on the aight shift's own schedule, Our seerch lesds us
to guestion the validity of the provision of concerning
mmm of night differential in conjunction with compensation for
overtime.

8. The Federal Employees Pay Act of 1945 provides that
night differemtial may be paid and does not distinguish Detween
reguler and overtime hours.

b, 'The Tedersl Employees Pay Act of 1946 is specific in
poviding that night differential iez payable during overiime
hours.
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. The Court of Claims held, in Juan Aviles, et al. v.
MM MB, Ct. Cl. Ho. m“%; thtq if overtime is regu-
larly scheduled, any part of that overtime ccouring after
6:00 p.m. must be compensated st the night differentisl rate.

d. ¥The Comptroller Gemeral held, in W0 Comp. Gen. 397,
that, for entitlement to night differemtial, work must be duly
wsethorized in advapce and must be scheduled io recur on succes-
give days or after specified intervalz.

#. The Comptroller General held, in bl Comp. Oem. 8,
that security courlers assigned to night work, although not
acoording to & fized hours-of-work pattern, meay have the time
worked considered as part of the regularly scheduled tours of
Suty and be pald night differential for any time worked be-
tween 6100 p.m. end 6:00 s.m. in either basic workweek hours
or in the overtime hours.

by It appesrs to us that the Agency requirement that the

loyee must be working on ancther regularly scheduled toux of duty
=~1in other words, on a shift other thar his own~-in order io be paid
atght differential in conjunction with overtime compensation is
contraxy 4o the latent of the lew. It could be argued that the
Agenay 1s not bound by the law but only by 1ite own internal reguls-
tions; however, it seems to us thsat, vhen & provision of the lav
is written into Agency regulations, then the Agency mist be governed
by the interpretstions of the law msde by the courts or by the
Comptyroller Oenersl.

S« I would appreciate receiving your views on this metier, I
s also ssking for the views of the General Counsel and of the Direc-
tor of Finance,

7. S5+« Esrman
Inspector Seneral

0/IG/KEG:1cp (12 Sept. 1966)
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