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Regalation of the problems of the eea has long been awong the
principal objects of internstionsl lsw. The Conference on the lavw
of the Ses, #hieh.m convensd in Gepsva in February, 1959, was en
effort to eodify law on those sspects of maritime practice which yet
remein unregulated or vhich require adjustment to harmonize with a
changed technological, economic, and political enviromment. Although
many thorny questions were successfully resolved by the Conference, it
failed to schieve effective agreement on the thorniest guestion of all,
the breadth of territorial ses. It is the purpose of this peper to
investigate the principal reesons for the failure, with particular
refexence to the position of the United States, In effect, vhy did the

U. 3. fail to win sufficient adherents to its position on the breadth of

the terrvitorisl see?

Sanitized - Approved For Release : CIA-RDP62-00680R000200010006-0



Sanitized - Approved For Release : CIA-RDP62-00680R000200010006-0

- -

The enalysis of U, 5. failure on this point will be approsched
by mesns of the smalytical mathod derived from cybermetic theory.
The Conference, ss a purposeful sgsociation of all the recognised
nations of the world, represented & system wvhieh in theory was capable
of salf-regulation, self-control, snd self-divection. U, 8. fallure
ean thus be analyred in texms of the efficiency of the system within
which the U, 8. acted.

It 1s proposed to ansver the quastion of U. 8. fallure Ly wmeans
of an exaningtion of the performance of the Jonference itself. This
involves a study of those factors which influsnced the sctual capscity
of the Confarence to achieve sgreemsnt, or maximm equilidrium. 7The
procefure is necessarily concerned with a picture of the Conference as
it is seen thyough U. 8. eyes. To this extent, the z‘ta‘ulﬁ sre distorted.
The procedure 1s slao concerned with a body of tangible end intangible
factors that ls too huge for full coversge. Too, this extent (vhich is
considersble), its spplication is superficial.
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The Conference on the Law of the Sea was the creation of the
Genersl Assemdly of the United Nations. As s eystem, the Confersnce
consisted of the delegntes of all 86 me@im petions, thelr
supporting staffs, the govermments which instructed the delegates,
and & Conference secretariat. Members of the Internationsl law
Coemission, which had prepared s draft report for the guldance of
Conference, were present, as was the press. The enviroimant of tm
Conforence wag exactly thet of the variadly comflicting and
basmontsing potivetions, interests, sand purposes of the international
community itself, Common to all delegates was the impulse to achieve
sgreement on the breadth of the territorial ses. The @mmw
of codifying law on the wmﬂmﬁcmmbyuXmé&msmm
Conference had been encouraged in thia mm«-ﬁnaem;;mmw.

However, mmawmwa,mmmméwws

I

b

that developed during the giu«and-»tm of the mnqég, operated
in the context of several instituticnelised groupings of mations.
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The most cbvious of these were:

1. detlogical--Conmmunist vs. democratic nations.

2. Militery--Weatern powers ve. Soviet Bloc; neutralist netiocns.

3. Begional--U.5. and Western Rurope, lLatin Americe, South Asisn
Bations.

&, EBeoncmic--fishing mtm, a_hi&pins ostions, under-developed
nations, maritive ve.' non-maritime netions.

5. Naticoslist--new nations vs. old patioms.

Compunications within the system represented by the Conference
produced no problems. The Camittee meetings and Plenary session
operated according to the rulss of parlismentary procedure. This
sncourepad & mx&m of receptivity vhile enforecing appropriste
pertinency. Flaxibility was provided by the avellsdility of special
sub-commitiees to conslder troublescme matters in great detall,

sxtra-Jonference caucuses, and iaformsl discussions between delegations.

Sanitized - Approved For Release : CIA-RDP62-00680R000200010006-0



Sanitized - Approved For Release : CIA-RDP62:00680R000200010006-0

Means of rapid communication with his govermpent wers available to
each delegate. That there ocourrved same cammmications fellures was
the taaﬁt not of the facilities but of their use.

The Conference copmenced itz desliberations on the breeadth of
the territorial sea with an {mmense body of pertinent information
already collected and availsble. That which was commonly mocessible
vas informetion on legal precsdant in the field. This consisted of
% following:

1. %he territorisl sea is agreed to be an extension into the
bordering ses of a pation's sovereignty and over which she has
camplete Jurisdiction subject to agreed limitations.

2. m 3-mile limit is the only apecific bresdih om which
mumm;nythinzimmwtmmmtm*

3+ A majority of nations claim breadths of more than 3 miles,

but in most casez no more than 12 miles,
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&, mmmunmnfammmntmmm%mm
the will of s comstal state as Mam in its sunicipal lav

5 mMﬂmmatthMMmmmmtﬂ
the Bagus Confersuce of 1930--tentatively agreed co 3 wilas but
snded in fallure becsuse of the refusal of Great Pritain to ascept
the eoncept of fisheries control in a contigwus zoue outside the
territorial sea.

This information, and proposed approaches to codification,
mmmmmmmwwmmmwm
International Law Ccemission to the General Assembly in preparation
for the Confersnce. Because of the controversial nature of its
gubject, the Report, which 1tselfl was produced in s wulti-nation
comuittes, avoided specificity on the breaith of the sen end
related points. Guldsnce provided by the report was also limited

hy#haMtthnmcauﬁuienMnmamttoMse«mntct
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“techniesl, blologiesl, econamic, and political sspests.” These vere
explicitly left for the Conference to hendle.

A1) delegntes were awure of the surgs of unilateral claims to
greatsr breadths of the territorial sea avd contiguous zone in recent
years. Indivifually, they elso bad availeble to them{barring a few
of the delegates from nev nations) & complex of information vhich
related to their govermmant's position and the factors involved in
the attituldes of other nations. Feedback wes provided through the
response of world and sectional opinion and the shifting of opposing
positions during the Conference. In the case of thes United States,
this complex consisted of the following:

Pogition -- The U. 8. stood for & breadth of 3 nantical
miles, and regarded sny greater breadtih as a violation of precedant,
athics, and its security interesis.

Undarstanding of the Attitudes of Other Natlions -- The
U. 8. was avars Or scon becams aware that certain mstions of the Afyo~
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Asisn Bloe, es well as the Sino-Soviet Bloc, were antagonistlc to the
naval supremacy of the Weatern powers; that fishery-controlling pations
like Capada, Mexico, South Korea, Chile, Eouador, Peru, Argentins,
and the Southbeast Asisn countries sought a breadth of the territorial
sea in terms that would faciliiate that control; thet nations dependent
on agcess to fisheriss outside of their own waters--such as Portugal,
Spain, United Kingdom, Japan--scught a breadth of the territoriel sea
in terms that would fesilitate that escess; that the United Areb Republic
and its sasocimted mations sought almost exclusively & breedth vhich
would injure Isreel by meking a territoriel sea out of the Gulf of Agabe;
tmt Iodie sought a lav on the breadth of the territorial see which would
e flexible so as to permit the expression of Individuelism by newly~
independent states; that the atiitude of coastel and interior states
conflict in that the one sought sssurence of security while the other
sought asguvance of freedom; that the Soviet Union scught a law which
would Lmpose coamparatively greater military handicaps on the U. 8.
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while st the same time not permitting unrestricted encroachment by
the coustal naticos.

Toudbagk -~ So far as mﬁmlly-@mdme& information was
conceyned, the U. 3. had acecess to 2 great variety of feedback in
the preparation of its position paper. Additional fesdback was
svailable through Departmental ingtructions, the response of the domestic
press 1o Conference procssdings, and the presence on the delegation
of advisors zuymsnﬁng. sueh institutions as Copgress, Depariment
of Defense, Department of Intericy, Depertment of Jusgiea, and
shipping and fishing interests. Externally, feedback was derived
Trom the world press, Foreign Service reporting, and the reactions
of other delegations in extra~Conference discussions and srguments.
In one key instance feedback wns not cultivated, and the results appear
to have scntributed to ths ultimate fallure of the V. S. position.
The feedback in question was the growing inclination of the U. K.

- g -

Sanitized - Approved For Release : CIA-RDP62-00680R000200010006-0



Sanitized - Approved For Release : CIA-RDP62-00680R000200010006-0

delegation to retrest from the 3-mile limit~-which had encountered broad
opposition--end to propose the substitution of & G-mile bresdth.

The U, 8. vas ignorant of this develogpment because it bed not ahared
its own initisl plan for compromise-<to support the Canadlasn proposal
which called for a 3-mile territorisl sea with exclusive fishing rights
in an $-mile comtiguous zone--with the U. XK. or with anyone else. Thus,
on April lst the U. 8. and the U. K. presented violently differing new
propossls to the Conference and were immsdistely in heated conflict
with each other. Although the U. 3. subasequently attempted a further
ccmpromise--a G-mile territorial see with a S-mile contiguous zone

that would permit "historic” fishing rights to outside pations-~it
still bad %o make & public cholce between Western Burcpe and the

Westers Hemisphere. The Weatern powers subsequently never attained
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the unsnimity they needed to secure agreement by the Confersnce
iteelf. One opinion 1s that the epectacle of the U. S. snd U. XK.
in basic conflict bewildered other delegates and produced in the
Conference & psychological atmosphere which fevored the human
inclinstion to avold decision when ém&tiﬁm become complex.

It was inevitsble that a political gathering like the Conference
should have been additiocnally M&mppeﬁ by irrelevant or distorted
information. Rech nmtion :uas.i:u::'a.l:.;rI @Mctnﬂ and interpreted informetion
in terms of its own valuations, :mras, and stereotypes. To greater
or less dagres, the actions of each mo reflected that 20th Century

urge to impose valustions and stangérds on others vhich Morgantheu

b
I
I

ealls “nationalistic universalism.” Facts vere distorted by

propagandlist speeches, Micm;ﬁy--in the eyea Of the U, S.«=~

by ths Soviet Bloc and the U. ,_g'.é’g., and envy snd mistrust were

b
evident. ‘The U, 8., for mlag saw fit to question the professed concern
/ f\;'\

/

Sanitized - Approved For Releasé" : CIA-RDP62-00680R000200010006-0



Sanitized - Apprqyed For Release : CIA-RDP62-00680R000200010006-0

of the Soviet Union with the fishery interests of the new pations.
The U. A. R., on the other hand, questionsd U. 3. sthienl standards
with the allsgation that the U, S. had once attempted to close the
Bering Sea. Irrelevancies were present in gemercus mumber, but
because of tha effectivensas of pre~Conference work appesr to
influenced the Conference only ss they expressed established political
and econcmic rivalries.

In sum, the gross body of available information wes sufficient
and for the most part it was effectively utilized. Failures occurred
in the dscisions for action or non-sction that the controls on
govermments motivated them to make.

The equilibrium which the Conference sought related only in
an Mate senge to such points as the breadth of the territorial sea,
This goal was itaself important enough, and thers appsaxred to be no
question that all delegates adhmred to the belief that fromtiers should
bs certain, definite, and sccepted. As one author puts 1t,"...al) rights
vhich depend for their exercise upon territorial sovereignty must

-ma
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be valid up to & given line and there gtop.” However, the principel
eoomon program was to incresse the espacity of the mations to maintain
pesce among themselves. Both the ipstruction glven ta the Conference
by the Gemeral Assesbly and the primary interests of the delegates
themaelves assured harmony on these points. The capacity to change
cﬁm&amm&ﬁmmﬂl&ssammr in that to schieve
Mmmgmmmmmmnmumum
interest snd the interest of other states. As has been seen, this
capacity 4id pot prove to be sufficient to gmit mWamz

of the Conference program.

Postursl and voluntary controls placed upon the Conference were
among the most significant influences on its efficiency, The main
postural controls were:

1. The use of the parliamentary systes, involving representation

fyom 8ll vecognigzed nations.
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2. Yhe fact of existence of the United Mations and the
Internstional Court of Justice, whose mschinery would necesserily de
involved in the implementation of Conference agreements,

3. The rigld control pormally imposed on each delegate
by his goverrmment.

b, %he antipsthy felt by some nations towerds others.

As to the first gontrol, it does not appesr that a Conference of

86 nations orgeniged ami proceeding like ths United Nations Genersl
Assenbly, end deliberating in a similarly political atmospherxe, was
the most appropriste body for the detailed consideration of legal
provisicna. As ome suthor has noted, "the draft rules of the
International lLaw Commission, although admittedly subject to
improvenent on meny points of detail, were nevertheless s more
echerent product than the conventions sdopted by the Conferemce.”
The second contrcl ncted may be conslidered to bave had influence in

that the United Bations could pressure but eouid not requirve the

- 1k -
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Court of Justice eculd resolve claims drought to it, but eould not
enforce Conference sgresments. The Conference, therefors, econducted 1ts
deliberaticne with each nation awvare that agmnt‘plmd its prestige
at steke but left ungquestioned its absolute right of indepenfence.
Third, the dependence of each delegats upon the instructions of his
governsant may have in instances beesn & hinderance, mt the control et
1sast lent itself to the prevention of personal srbitreriness. One
cannot say that the Conference would have opersted move efficlently
without the gontrol. lastly, the attitude of same nations townrde
mintmsuofecmmm:sm so rigid as tabuicallym
their interrelations at the cantara#ea‘ The following instances BAYy
be apﬁcitimlly mtedlz

1. Thes sntipsthy of the U. S. toward sny agreament that would
represant s pet security gain for the smrt.ét Rloe, and vice~-verss.

» 18 -
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2, The antipethy of the U.A.R. toward any sgreemsnt that
would leave the Gulf of Ageba open for Israeli shipping.

3. ‘he antipathy of Southesst Aslan nations townrd Japanese |
fishing sctivities off their comsts.

4, mmm of the U. 5. to favor Western Turcpean
pations in spy inter-regiomal confliet.
ese controls vere fundsmentally involved in the fallure of the
Conferente to come t0 an agreament on the bresdth of the territorial
Bea.

Yoluntary controls on ths Conference consisted meinly in the
noticnsl interssts that were represented. The most dramatic of
these controls vere those rigidified attitudes that are noted sbove
under postursl comtrols. Considered in broader terms, however,
national interests represented simply the conditions felt by eech
nation to be beneflicisl to its political and sconomic security.

Most netions emphesized the economic aspects of security.

Sanitized - Approved For Release : CIA-RDP62-00680R000200010006-0



Sanitized - Approved For Release : CIA-RDP62-00680R000200010006-0

%he U. 8. on the other hepd, subordinated its egonomic interests o
the military elements of polities) security. The U. 8. wes convineced
that the capacity of the Free World to defend ilself and caxry & war
to the enemy would be seriously impaived by an increase in the breadib
of the territorial ses. It argued that some 15 strategic atraits

and 8 total of 3,000,000 squave miles would be lost to the high seas
1f » 12-mile breadth were sdopted. Sincs the naval strength of the
USSR is primerily in suwtmarines and that of the U. 8. in surface ships,
the U. B. felt that broad territorial seas would substantielly benefit
the enemy by providing him with privileged sanctuaries. It alsc noted
the difficulties this would present ithe neutrsl nations in staying
peutral, and the finanoial and technical burden which the regulation
of & Broad territorial sea would involve. That the argument 4id not
earry the day was bacause friendly retions 4id not agres that a 12-xzile
tarritorial sea would automatically keep U. 8, surfacs ships out in

- l? -
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time of need, ﬁae counter-argument waz that the need for entry
would be ¢lear and acceptable st the time, and that the U. 8. would
go in anywey should it feel that oational security was threatensd.
Furthermore, MmWMMmmmw'mmesWWMt
of foreign shipping by nstions which had unllaterally sxtended thl'sir

territorial ses.
A second mejor voluntary control consisted of the array of morsl

prineiples and ethicel stendsards that emch pation brought to the
Confarence. It is not necessary to go into these in detsll, for
outside of the Soviet Bloe--Western poieis conflict, there were nc
significant disagreements apparent as to which were valid guides.
The outstanding of the principles and standerds centered on

the following:

Freedom -~ of the seas, of the individm;¢

Bqual opportunity.

Bqual righta.
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Pramotion of common velfare.

Promoticn of international understending.

Respect for precedent and custom.

Recognition of spacial peeds--flexibility.

Peace~~yegime of lav.
Where conflict mainly srose during the Conference vas in the relative
weight given to each. Thus, tha particularly intense oationalisms
of the new nations caused them $o discount precedent sz & guide and
emphasize the value of flexibility. e U, S. weighted precedent
more heavily, but also did its best tc compropise in a context of
promoting common welfare and peace. The fighery-controlling and
fishery-dependent naticns emphasized the Teccgnition of specisz) needs.

As a fins) type of contrel, one may cite the manner in which

the delegates epproached their task. The important elements here
vere the attitudes of the nations toward negotiatlion snd compromise

and the self-vestraint and tact of delegates in often intense

- 19 -
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argweentetion, We have noted that there was common interest in
aehieving compromise. Self-restraint and tact were not uniformly
present-~the delegates of both the U. 8. and Canadn, for example,
nave bean described as "occemsionally pugnscious”. Nowever, pugnacity
dldnot interfere with the effectiveness of the conference and likely
sarved to benafit sffectiveness by helping to enpurs that realities
rether than romanticisms or irrelovancies would guide the delegates.

¥emory, in the sense thet the Conference as a gystem reguired
an accounting of what transpired, was no prcblem. large and pertinent
nmemory capacity was provided by the Secretariat, vhich resorded all
official proceadings snd relsted papers. Auxiliary memory was
provided ty delegation staffs, which recorded and organized the
infornation output of informal discussions among the delegates.

On the other hand, decision-making wes a very grest problem.

By the natuye of 1ts constitution, the conference could have no
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explieit decisions) unit. Authority wielded by the President of the
Confeyence and by the various Committes mimn represented & technical
facilitating of talk yather than a substantive mmnagling ot; resulls.

The decisiopal unit could eonsist cnly in that group of two-thirds

of the delegates which, by supporiing & sipgle proposal for vhatever
varying individuel reasons, might schisve thereby a decislon by the
Conference. This was at best & technicel sort of dscision, for it

left unvesolved the conflicts ihat wvere glossed over to achieve &
two~thirds majority, in sddition to leaving aside the verient stands

of opposing delsgates. Comparison with the normel leglslating processes
of democrecles points up the weakness, for the Conference lacked the
presence of a regulating executive unit which could provide detalled
policy formuistion and apply pressure for its implementation through
lavs, As patters worked gut, of course, nope of the proposals on

the breadth of the territorial sea was sufficlently broadened and

- 21 -
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watered to attreci the reqguisite two-thirds mejority, and thers
wos simply no decloion on the point. The sbsence of an sxplicit,
veguleting deeisional unit was aclearly a grest weskness in the
Conferense and the most limiting to its efficiency.

%o complete the analysis, it is pecessary alac to note that the
system lacked the pover %o implemsnt its declsions. Ths special
protocol on this point usgured passege culy after its pripelipal
tecth were extracted by nations unwilling to diluts thelr sovereigaty.
Additionsl deumge was done thereby to the sffectivecess of the
Conferzncs.

It eppears cleayr that the U, 8. failed to securs codificatiom
of it position on the dresdih of the territorisl ses besause 1t
eould not achieve o domipance over the informetional and control
elements of the systen that wes sufficlent to establish a dacisional
unit., The faot that no other naticon wes able to, sither, polints up
the problem posed by the multiplieity of individusl spproacims represented.
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Purther compromise was seedad, cosbined with persussion which would
mmmm@mmmnmwwmmm
sontyoiling elements of thelr patiomal interest. As Norganthau says,
intermational law 1s "the ideologiesl disguise of & policy of status
quo”, and s Bation must find the status Quo very agvessbls defore

1% will vote for it. 7Tos basie task of the United Siates in
prepexetion for the next Conference would pow seem to be the
sohisvement of a formuls that will resolve the differences--

1th, snd Iatin Americs, As & part of this task, the
. 8. will have t0 re-evalumte its willingness o saerifice the imsgs
of the U, 8. o8 & shanpion of the fundspental needs of otdars in

dufevencs to & hypotheticul militaxy security problem.
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