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MEMORANDUM FOR THE RECORD

SUBJECT: Background Material on the Polygraph

The citations listed below may be helpful relative
to the Agency's use of the polygraph.

(2) "Critical analysis of the theory, method and
limitations of the lie-detector”
L6 Journal of Criminal Iaw, p. Lk (1955)

(b) "Scientific evaluation of the ‘'lie-detector'"
L0 Towa law Review, pp. 440-58 (1955)

(c) "Polygraphic truth tests" -- symposium
22 Tennessee Law Review, pp. T1l-Th, 916423 (1953)

(d) "Polygraph lie-detector: its psychological. basis,
reliability and admissability"
16 Alsbama law Review, pp. 209-24 (1953)

(e) "Lie-detector in court"
i DePaul Law Review, pp. 31-42 (1954)

"Lie-detector -- aid to fact finding"
2 New York Iaw Student law Review, pp. 65-73 (1953)

"Legal uses of the lie-detector"
1 St. Louis University Law Review, pp. 299-311 (1951)

"The 'fourth degree': the lie-detector"
5 Vanderbilt Law Review, pp. 549-59 (1952)

"Deception detection and the law"
11 University of Pittsburgh Iaw Review, pp. 210-27 (1950)

"Lie-detector--evidence, discussion and proposals"
29 Cornell law Quarterly, pp. 535-45 (194k)

= ey 4B
Far N i
EEE 13

Approved For Releasei205/03/14 ;. CIA-RDP62-00631R000400030016-9




Approved For Release 2005/03/14 : CIA-RDP62-00631R000400030016-9

e &

"Lies and their detection"
16 Tennessee law Review, pp. 856-65 (1941)

"Lie-detectors--extra judicial investigations and the courts"
48 West Virginia law Quarterly, ps- 37-46 (1941)
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LIE-DETECTQ{TESTSAM"FREEDOH@THEWILL"INGERMAM _

An eccountant employed by a finance compary in Germary wes
accused Yy his a@lmr of having embeszled 5760 Deutsche Mark
(about £1500) amwfaﬁmabwglwinanattmtocomealw
theft, The accused denied the accusations, and to p&‘o‘ve his innocence
hecffmdtotabane-detectartaatifomcouldbomngad A
test was given ty the Amez’icanmintary at the r&qnest of the local
pt!'blic prosecutor, amd the results appmntly itx!‘.lcatad ﬁha‘b the
accused was gullty of the offenses, Pﬁncipany on tha bagis of those
results, the anplayee was convicfed of embezzlamenb a!d the "simulation
of & criminal ot!énsc.“ Upon eppeal,; the convicu.on m r&msed by
the Bundesgerichtshof, the highest cowt of West Germmay, Ascording
to the Supreme Cowrt, basic principles of German ordmingl law prohibit
the use of lie-detector testa becauge they emroach upon the freedom
of ﬂwdefendant tofomadacisionandto sct aecm-dixgtohiam
will,

The Supreme Court, although edmitting that the first duty of a
cowrt 4n a orininal proceeding is to determine the truth, neld that
- the gearch for the truth must be corducted in accme with
estsblished legal principles, The sccused is a party to, rather than
f.hs object of, a eriminsl proceeding, and he cammot be subjected to
any searches ar other limitations which are not provided for by lew.
: Moreo.v'er:," law"’en_t’arcmnt agencies have no greater lihérty than the
courts in examinirg an eccused because he has an inviclable right at
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svery stage of the proceedings to make his own dssision with respect

to his anewer to the criminal charge, The accused camot be forced

to cooperate with officials in thd.guareh for the truth, This
freedom of an accused 1s besed upon principles of constitutional

lew and criminal procedure, ss well as upon the convept thet an
individusl is a self-accountable moral personality. Infringemsnts

upon this freedom of the will are prohibited regardless of the accused's
congent to the violation, It waz this right of the socused to decids
whether and how to anewer every question that the Supreme Court held

to be irreconcilable with the applicstion of a lie-detector test,

The reasoning behind the decision is this: During the lie-detector
test, the sccused may voluntarily give snswers to the questions presenteds
however, at, ths same time, his "rus" answers-—and thus the fact of
hig "guilt"—weare actually obtained agsinst his will, Such insight
into the soul of the accused viclates his freedom of decision and
actlon, It must be prohibdted in eriminsl proceedings because each
individual has the right to retain en important and wmwenounceable
psychie sphere which is necesssxy for the maintenance and development
of his personality,

THE BASIC CONCEPT

"Freedom of ths will" is an important concept in Cermsn ariminal
law and procedure, It signifies the notion of human dignity and respect
for human rights. The basic explanation of the individual's relation
to soclety is that human rights are not regarded as a privilege granted
bty society; rather, the individusl 1s sn integral paxt of a social
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order which is subservient to, and not the regulstor of, the
individusl's right's. his position and his purpose in that soolety.
German lawyers believe that an intdmate understanding of 'cht comcpts
of freedom of the will, freedem of the personality and the physical
fresdom of the individual is a Wﬁu to understanding the
Germen judicial system itself, Although the law is regarded as an
ever-growing body which changes %o reflect the intellectusl progress
or stegnation of a Partieular gersration, the consept of a free will
is recogniged ss a permanemt ami basic principle of the criminal lsw,
Apart from the historieal, philoscphical and dogmatical aspects
of the concept of freedom of the will, the primary sources of the
protection afforded the human personslity are the Constitution of the
Federal Republic of Germery and the present Code of Criminel Procedure.
The Corstitution guarantees the dignity of the irdividual, the
right to free development of his personslity and the physicsl safety
of his person, and these rights can be limited only as provided by
law. The troad constitutionsl safeguards reaffirm principles which
governed the German legal system prior to 1933, but which were
completely disregarded Yty the Nazi regims.
A more speeifis provision congerning the exmmination of am ascused
18 set forth in Section 136 of the Code of Griminel Procedurs which,
Iterelly translated, providess
1. At ths beginming of the examination the accused must be
informed as to the nature of the pundshable act of whieh

he is accused. The aocused must be asked whether he wants
to anewer anything with respect to the accusations.

-3 -
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As interpreted by the cowrts and most authorities on criminal
proeedure, this provision of the Code adequately expresses the broed
scope of the protection which 1s to be given to the freedom of the
will and personslity of the accused, However, this once texror
stricken nation preferred to leave no possible doubt with respect

to limitations in examirdng detaimed personsj therefore, the
legislature enscted Section 136a of the Code to prohibit specifically
méthods of interrogation which, under more general provisions of the
Constitution and Code, were congidered urlawful, Section 1368 of the
Code, literally translated, provides:

1, The freedom of the accused to form a decision and the
frecdom to act according to his own will shall not be
impeired by ill-treatment, fatigus, bodlly invasion, use
of drugs, torture, deception, o hypmosis. Force can
be used only to the extent permitied Yy the law af
crimingl procedure, The threat of measures mot provided
for by the law of criminel procedure, and the promise
of a nonelegally provided advantage are prohibited.

2, Measures which impair the memory and judgement of the
secused are not allowed.

3. The prohibitions of peragrsph 1 and paragraph 2 shall
be in force without regerd to the corsent of the adcused.
Testimory received by offending against these prohibitions
shall not be utilized even in the case where the accused
congents to its use. '

LIE-DETECTCR TESTS AS INFRINGEMENES
UPON “FREEDOM OF THE WILL"

The btroad scope of the laws protecting the dignity amd free will
of the individual obviously raises many doubts as to the legality of the
aprlication of lie-detector tests, However, the problem was not
disoussed by Cerman legal writers until "truth-serum tests® and lie-
detector techniques were made availshle to the regular law enforcemant
egercies after World Wer II, '

1
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Both practices were discussed with reference to the questions
of whether and to what exbemt the body of the accused could be
utilized to elicit facts withdm his knowledge and thereby ascertain
the truth ard arrive atajuatWr‘gardimtbcmlthnd.
The conclusions reached comserning the lepality of administering
truth-serun tests were considered to be equally applicable with
respect to the legelity of lie-detector tcpts. Both means of
interrogating an ascused, in the c;pinion of most Cerman authorities,
represented 11legal attempts to circumvent the right of the accused
not to express himpelf with respect to the criminal charge.

The advocates of lie-detsctor testing, on the other hand,
advanced the argwmment that such *silent commundcations® may lawfully
be evalusted as evidence. Their ressoning was that lie-detector
recordings are observations of she externsl sppearanses of the accused
which are noticseble in a more exsot form than when the accused is
observed without an instrumental aid, Section 8la of the Code, which
authorizes an examination of the body of the socused to establish
facte which ere relevant to the proceedings, was cited es the legel
basis for lle-detector tests even when the seccused objects to the
test, Since the questioming during the test was thought not to
impaiyr the sccused's freedom to aet socording to his own will,
Sections 136 and 136a of the Code were not viswed as prohibitions
against liec-detestor tests.

The argument that lie-detector test recordings sre ounly a new
nethod of observing involunmtary externsl expressions was met with the

-8 -
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srgument thet the recordings disclose the othervise concesled paychic
structure of the accused snd that they are an actual atterpt to
discover what might be present only in the unconsciousness of the
accused, Homt authorities sdopted this latter view and disapproved

of ary method of obtaining esipressions which are not noticeable to
the examiner himself. Under this view, the lie-detector disclosure of
seeret physiologicel reactions, followed by the examiner's evalustlon,
becomes the equivalent of an involuntary commumication. And obtaining
communications regerdless of whether the sccused is willing to meke

them violates his right to decide whether he wents to answer the
ceriminal charge. The opponents of lie-detector testing have several
grounds for refuting the argument that the tests are suthorised under
Section 8la of the Code as an "examinetion of the body of the accused.”

. Thus, one group argued that the intemt of the legislature in
enacting section 8la was to sllow only proff of the physical condition
of the body of the sscused, Anothdr group argued thst section 136a
controls to prohibit the use of lie«detector tests inmsmuch as the
prohibitions of that section were meant to be illustrative of unlawful
practices rather than an 21l inclusive listing. A third group'oppooing
the use of lie-detector tests argued that even if sections 136 and 136a
were not directly controlling, the spplication of lie-detector tests
would be prohibited by the fundsmental principles of criminel lew whieh
recognize the right of an acdused to remain silent without fear of
thereby incwurring legal disadvantages.

The prevailing view which considers the use of lie«detector tests
to be unlewful is in hermoxy with Article One of the Federsl Constitu~
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880 TULANE LAW REVIEW [Vol. XXXIII

public expense,™ the Uniform Act appears to be constitutionally
sound. It benefits from a device entitling witnesses to a hearing
before the forwarding judge, which procedure seems adequate to
prevent unreasonable and abusive application. The strength of the
Uniform Act lies in its effective means of securing material evi-
dence from unwilling and evasive witnesses who would otherwise
be unavailable. The interests of justice are best served when the
complete truth is before the court.

EpcAr H. DRUM

EVIDENCE — ADMISSIBILITY OF LIE DETECTOR EVIDENCE — At
the trial in which defendant was convicted of second degree mur-
der, the prosecution’s witness, a police officer, testified that he had
informed the defendant during pre-trial investigation that a lie
detector test indicated he was lying. The trial court granted de-
fendant’s motion to strike the testimony and instructed the jury
to disregard it. The District Court of Appeal held that insertion
of lie detector evidence in a criminal proceeding is not prejudice
constituting reversible error if the trial judge has given the jury
proper instructions to disregard the evidence. People v. Schiers,
324 P.2d 981 (Cal. App. 1958). A petition to the California Su-
preme Court was denied per curiam with three dissents. People v.
Schiers, 320 P.2d 1 (Cal. 1958).

Qince the first reported case on the subject in 1923, results of

52It has been held that defendants may avail themselves of the provisions
of the Uniform Act and require witnesses to attend and testify. However, the
Uniform Act being indefinite on the point, the same courts have held that
the statute does not authorize courts to procure the attendance of witnesses
for the defendant at the expense of the public. The defendant must apparently

y these expenses himself. Vore v. State, 158 Neb. 292, 63 N.W.2d 141
(1954) ; State v. Fouquette, 67 Nev. 505, 291 P.2d 404, cert. denied, 841 U.S8.
932 (19503; State v. Blount, 200 Ore. 35, 264 P.2d 419, cert. denied, 341 U.8.
932 (1960).

1Frye v. United States, 203 Fed. 1013 (D.C, Cir. 1928). Ten years later
Wisconsin followed the Frye case. State v. Bohner, 210 Wis. 651, 246 N.W.
814 (1933). In 1988, however, New York admitted the results of aspathomecer
test conducted on behalf of the defendant., People v. Kenny, 3 N.Y.S.2d 848, 16
Chi.-Kent L. Rev. 269, 86 U. Pa. L. Rev. 903 (1938). See Summers, Science
Can Get the Confession, 8 Ford. L. Rev. 334 (1939). In the same year another
New York court_held evidence obtained by lie detector inadmissible, without
mentioning the Kenny case. People v. Forte, 279 N.Y. 204, 18 N.E.2d 31
(1938), 24 Cornell L.Q. 434 (1939), 37 Mich. L. Rev. 1141 (1939), 25 Va. L.
Rev. 492 (1989), 27 IIL B.J. 308 (1939). People v. Becker, 300 Mich. 562, 2
N.Ww.2d 503 (1942), held lie detector tests showing that defendant killed de-
ceased in self-defense inadmissible. In LeFevre v. State, 242 Wis. 416, 8
N.W.2d 288 (1943), 1943 Wis. L. Rev. 430, lie detector tests were not admitted
even though the district attorney and defendant had stipulated that the results
could be used in evidence. Contra, People v. Houser, 85 Cal. App. 2d 682, 193
P.2d 937 (1948). For other cases excluding the tests see People v, Carter, 48
Cal.2d 737, 312 P.2d 666 (1957); Kaminski v. State, 63 So.2d 339 (Fla. 1963) ;
State v. Lowry, 163 Kan. 622, 185 P.2d 147 (1947) ; People v. Welke, 342 Mich.
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lie detector tests have generally been excluded from evidence. The
exclusion, which applies to civil as well as criminal cases,? is based
on the theory that the lie detector has not gained sufficient scien-
tific recognition to warrant acceptance of the tests as competent
legal evidence? In civil cases admission of such evidence is im-
proper, but usually does not constitute reversible error. In criminal
cases, however, admission, whether urged by state or defendant,*
constitutes reversible error which cannot be corrected by an ad-
monition to the jury to disregard the testimony. This rule obtains
whether the evidence relates to results of,” or conversations about,
lie detector tests which indicate that the accused was lying.” Al-
though People ». Houser® made an exception to the general exclu-
sionary rule by admitting such evidence if the parties have stipu-
lated that test results should be admissible on behalf of either
prosecution or defense, the exception is apparently recognized in
only a minority of jurisdictions." No other exceptions are made to
admit lie detector evidence.l®

164, 68 N.W.2d 759 (1956) ; State v. Kolander, 236 Minn. 209, 52 N.W.2d 4568
(1962) ; State v Cole, 354 Mo. 181, 188 S.W.2d 43 (1945); Boeche v, State,
151 Neb. 368, 37 N.W.2d4 593 (1949) State v. Pusch, 77 N.D. 860, 46 Nw.2d
608 (1950); "Henderson v. State P.2d 495 (Okla 1951) ; Commonwealth
v. Saunders, 386 Pa, 149, 125 A.2d 442 (1946) ; see Inbau & Reid, Lie Detection
and Ctiminal Interrogatlon 127 (3d ed. 1953).
2For criminal cases see note 1 supra. The first reported appellate case on
the admissibility of lie detector test results in a civil case was Stone v. Earp,
331 Mich. 606, 50 N.W.2d 172 (1951) (admission of results improper but not
reversible error) ; accord, Gideon v. Gideon, 163 Cal. App. 2d 541, 314 P.2d
1011 1957), cert. denied, 356 U.S. 902 (1958) ; McCain v. Sheridan, 324 P.2d
al. Dist. Ct, 1958) (dictum); Parker v. Friendt, 99 Ohio App. 329, 118
N E 2d 216 (1954).
8Frye v. United States, 293 Fed. 1018 (D.C. Cir. 1923) Peaple v Cart er,
48 Cal.2d 737, 312 P.2d 665 (1957); State v. Lowry, 3 Kan. 622, p.2d
7 (1947) ; see Hardman, Lie Detectors, Extrw.ludzcuzl Im;eahgutums u.nd tl’w
Courta, 48 W. Va. L. Rev. 37 (1941).
4The majnr;ty of cages arise when the defendant attempts to admit favor-
able results. See, e.g., People v. Parrella, 158 Cal. Ag 2d 140, 322 P.24 83
(1958) ; People v. Spigno, 166 Cal. App. 2d 279, 319 P.2d 458 (!957) People
v. Porter, 136 Cal. App. 2d 461, 288 P.2d 561 (1956) ; Parker v, State, 164 Neb,
14 83 N.W.2d 847 (19.)7) LeFevre v. State, 242 Wis. 416, 8 N.w.2d 288
(1943), 1943 Wis. L. Rev. 4
People v. Wochnick, 98 Cal App. 2d 124, 219 P.2d 70 (1950) (admission
of lie detector examiner’s testimony regardmg conversation with defendant
about results of test canstituted reversible error although trial judge instructed
jury to disregard the testimony).
$8tate v. Lowry, 163 Kan. 622 185 P.2d 147 (1947).
7People v. Aragon, 154 Ci . 2d 646 316 P.2d 370 (1957).
885 Cal. App. 2d 682, 193 P2d 37 (1948)
oLeFevre v, State, 242 Wis. 416, 8 N.W.2d 288 (1943). See also State v.
Lowry, 163 Kan, 622, 185 P.2d 147 (194’7) ‘Three unreported Wisconsin cases
admitted results of lie detector tests upon stipulation of the parties. See 1943
Wis. L, Rev. 430, 435. For 2 fu]l discussion of the exammatwn involved in one
of the cases see Inbau, D of D Technique Admitted as Evi-
dence, 26 J. Crim. L., C. & P.S. 262 (1935) For argument in favor of admit-
ting the evidence on parnes stipulation see Spier, /t Helps Judge and Jury, 30
Mich, St. B.J. 12 (1951).
1WHowever, confessions made after lie detector tests are consldered volun-
tary and are admitted in evidence if otherwise competent. Tyler v. Unite
States, 193 F.2d 24 (1951) ; People v. Hills, 30 Cal, 2d 694, 185 P 2d 11 (1947);
Pinter v. State, 203 Miss, 344, 34 So0.2d 723 (1948); Commonwealth v. Jones,
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Although the District Court of Appeal held that jurors are pre-
sumed to heed a strong admonition, which dissipates the harm
done by admission of lie detector evidence,' the dissent by the
three California Supreme Court justices points out that “This case
breaks the uniformity of California decisions holding that an ad-
monition to ignore the prosecution’s evidence of lie detector tests
is powerless.”’? The case is important because it departs from
both California and predominant national precedent.®

Evidence admitted at trial is not regarded as completely re-
liable. It must be weighed by the trier of fact. Although the lie
detector is not 1009 accurate, there is authority to support the
view that it is just as efficient and accurate as some presently
accepted methods of determining facts.’* The principal lie detector
in use is the polygraph.’® Some polygraph examiners claim that
results obtained by diagnostic processes are almost 95% accurate.’®
Taking into consideration the inadequate examiner, however, some
authorities have estimated that the percentage of error may be as
high as 25%.!7 The presence of determinable inaccuracies has not,

841 Pa. 541, 19 A.2d 389 (1941); Webb v. State, 291 S.W.2d 331 (Tex. Crim.
Apg. 1956) ; State v. DeHart, 242 Wis. 562, 8 N.W.2d 360 (1943), 1943 Wis.
L. Rev, 430. See 6 Stan. L. Rev. 172-74 (1953). Some writers have expressed
the opinion that confessions obtained after subjecting defendant to lie de-,
tector tests are a violation of his right of privacy and of his constitutional
privilege. See Note, 44 Harv. L. Rev. 842 (1931). Contra, 8 Wigmore, Evi-
dence 379 n.1, 384 (8d ed. 1940).
11People v. Schiers, 324 P.2d 981, 986 (Cal. 1958).
12People v. Schiers, 329 P.2d 1, 3 (Cal.1958) (dissenting opinion).
13See note 1 supra. State v. Kolander, 236 Minn, 209, 52 N.W.2d 458 (1962)
(where conviction rested on circumstantial evidence, admission of evidence
that defendant refused to take lie detector test was prejudicial error). Com-
pare Tyler v. United States, 193 F.2d 24 (D.C. Cir. 1951), where defendant’s
confession following the test and a statement which the examiner made to
defendant that the lie detector indicated defendant was lying were both ad-
mitted. The trial court instructed the jury that the evidence was not admitted
to show defendant was lying, but merely as bearing upon the question whether
the confession was in fact voluntary. The appellate court affirmed the con-
viction: “With the court’s clear and positive instruction to the jury, holding
the evidence within proper bounds, and the presumption that the instruction
was followed by the jury, we are not warranted in assuming that any prejudi-
cial results followed from the incident.” Id. at 31. It is contended, however,
that limiting instructions in general have a negligible effect. See, e.g., Frank-
fk\irter, Law and Politics 167 (1939); Comment, 8 Stan. L. Rev. 451, 466
956).
14See note 18 infra.
16For a detailed description of the Keeler polygraph see Keeler, A Method
for Detecting Deception, 1 Am. J, Pol. Sci. 88 (1930); Hensley, The Lie De-
tector in Action, 3 Tex, B.J. 482 (1940). -
16This estimate is from a five year study involving 4,280 criminal suspects.
The examiners were unable to arrive at a definite opinion_in four per cent of
the cases. See Inbau & Reid, Lie Detection and Criminal Interrogation 111-12
(3d ed. 1953). A subsequent study of 8,450 subjects resulted in a similar per-
centage breakdown. See Harmon & Arthur, The Utilization of the Reid Poly-
graph by Attorneys and the Courts, 2 Crim. L. Rev. (N.Y.) 12, 26 (1955).
17See People v. Davis, 343 Mich. 348, 871, 72 N.W.2d 269, 282 (1955);
Langley, The Polygraph Lie Detector: It8 Physiological Basis, Reliability and
Admissibility, 16 Ala. Law. 209, 223 (1956); Trovillo, Scientific Proof of Cred-
ibility, 22 Tenn. L. Rev. 743, 758-59 (1953).
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however, prevented appeals to the courts for the admission of test
results in evidence.® Although many legal writers continue to
agree with the exclusion of such evidence because of possible inac-
curacies,’® some maintain that the force of the objection is lessened
when it is pointed out that the evidence would not be conclusive
proof when admitted. The fallacy in this contention is that as lie
detectors become more accurate, the trier of fact is more likely to
be influenced by what it may come to consider a mechanically in-
fallible result.?®

Previous cases have not considered objections other than lack
of scientific recognition;®* but that does not mean that other objec-
tions do not exist. The dissent in the principal case concluded that
results of lie detector tests were within the privilege against self-
incrimination granted by the California Constitution.?? To bring
the results within the privilege, such tests would have to be classed
as testimonial because the privilege extends only to testimonial
evidence.?® Although experts have argued that lie detector recorda-
tions do not constitute testimonial utterances,* the dissent in the
noted case disagreed. It might be argued that examinees who vol-
untarily consent to the test waive the constitutional privilege
against self-incrimination.?® Some even contend that a compulsory
test would not violate the privilege.?®

The dissent in the instant case also apparently presents the
first judicial consideration of excluding such evidence for lack of

18McCormick, Evidence § 174, at 372 (1954) ; see Inbau & Reid Lie De-
tection and Criminal Interrogation 127 (3d ed. 1953); Streeter & éelli, The
“Fourth Degree”: The Lie Detector, 5 Vand, L. Rev, 549 (1952); Wicker, The
Polygraphic Truth Test and the Law of Evidence, 22 Tenn. L. Rev. 711 (1953).
Dean Wicker urges the courts to re-examine the statement originating in the
Frye case that the lie detector has not gained such standing and scientific
recognition as to justify the admission of its results, because that statement
was made at a time when the lie detector was in its infancy.

19Gardner, Book Review, 10 Stan. L. Rev. 189, 194 (1957); Highleyman,
The Deceptive Certainty of the “Lie Detector,” 40 Towa L. Rev. 440 (1955).
See also Silving, Testing of the Unconscious in Criminal Cases, 69 Harv. L.
Rev, 683 (1956).

20Levitt, Scientific Evaluation of the “Lie Detector,” 40 Iowa L. Rev. 440,
457 (1955): “Considering the tremendous weight that testimony obtained
with a lie detector would carry in the courtroom it is doubtless well that the
courts have thus far been hypercautious about admitting it.”

218ee note 3 supra.

22People v. Shiers, 329 P.2d 1, 3, 4 (Cal. 1958).

28Holt v. United States, 218 U.S. 245 (1910).

24Hardman, Lie Detectors: Extra-Judicial Investigation and the Courts, 48
W. Va. L. Rev. 37, 39 (1941); “Such an objection, . . . seems untenable, for
... the privilege applies only io compelled testimony as distinguished from
non-testimonial evidence, and . . . recordations of the lie detector do not con-
stitute a testimonial utterance within the meaning of the privilege. . . .’ See
also Inbau, Self-Incrimination 66 (1950) ; McCormick, Deception-Tests and the
Law of Evidence, 15 Calif. L. Rev. 484 (1927); Note, 37 Harv. L. Rev. 1138
(1924).

25See People v. Houser, 85 Cal. App. 2d 686, 193 P.2d 937 (1948).

26Sec note 24 supra.
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due process. It is possible that lack of due process could prohibit
admigsibility of lie detector evidence under both the fifth and four-
teenth amendments. This objection has been suggested as the
strongest ground for excluding results of such tests.*”

The hearsay rule would perhaps have provided another ground
for excluding the lie detector evidence in the instant case. The
testimony by the prosecution’s witness related to an out-of-court
statement used to prove the fact asserted.?® It would not come with-
in the admissions exception because it was not a statement made
by the defendant.?® Furthermore, the prosecution should be
estopped from arguing that the test results were admissions be-
cause admissions are definitely testimonial. Such an argument
might lend efficacy to the self-incrimination objection.

Davip L. CAMPBELL

EVIDENCE — ADVERSE SPOUSAL TESTIMONY IN FEDERAL COURTS
— Defendant was convicted of a violation of the Mann Act for
transporting a girl from Arkansas to Oklahoma for immoral pur-
poses. Defendant’s wife appeared voluntarily as a government wit-
ness and, over his objection, was permitted to testify. The convic-
tion was upheld by the United States Court of Appeals and the
United States Supreme Court granted certiorari. Held, that both
common law precedent and the public interest in promoting do-
mestic harmony preclude admission of testimony by one spouse
against the other even when the witness spouse wishes to testify.
Hawking v. United States, 358 U.S. 74 (1958).1

At common law neither husband nor wife could appear as a wit-
ness for or against the other in any civil or criminal action.? On

278ilving, supra note 19.

28“Hearsay evidence is testimony in court or written evidence, of a state-
ment made out of court, such statement being offered as an asertion to show
the truth of matters asserted therein, and thus resting for its value upon the
credibility of the out-of-court asserter.” McCormick, Evidence § 226 (1954).

204Admissions are the words or acts of a party-opponent, or of his predeces-
sor or representative, offered as evidence against him.” Id., § 239.

1Justice Stewart concurred with the majority on the issues presented, but
indicated that he might have dissented had different arguments been used.
The government argued that the privilege against adverse spousal testimony
should vest in the witness and not the defendant, and that the wife, though
she could not be compelled to do so, could voluntarily testify against her hus-
band. The record indicated, however, that her testimony was not wholly vol-
untary since she had been imprisoned and released on $3000 bond conditioned
upon her appearance as a witness for the United S}:Etes.. ) )

2Jones, Evidence § 798 (5th ed. 1958); 2 Underhill, Criminal Evidence § 342
(5th ed. 1966) ; 3 Wharton, Criminal Evidence § 764 (12th ed. 1955).




