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MEMORARDUM OF THE POWIR OF
COIRESSIONAL CQRITTTEES TO TUVESTIGATE

FOIAbS

Although the 1ssue has vever been tested in the Courto » the politienl
history of the United States contains mumerous iustances where the Presi-
dent and executive heads of departments bave refused toc furnish informe-
tlon to Congressional comittees for reasons of public interest. Om
each occasion where the President has supporied the deparimentsl head's
refusal to divulge confldential infermtion » Yhe papers and information
have been withheld. This wnifornm result stems from the fundamental
proposition dhat governs the interrelation of the tlwee great branches

‘ af the Pederal Govermment; that no one of tue three has the power to
sub'ect either of the other two to ites wwrestreined will. WUeighed
against this, of cowrse, is cwr fundamental theary of checks and belances,
Where Congressional requests have been denied or politely turned aside,
the explanation of public interest has faverisbly been glven. Xormer
President William Howard Taft said on tids sudbject:

"The President is required by the Constitution from time
to tim to give to Congress informtion on the State of the
Undon, and to recammend for its comsileration such measures 8
be shull judge necessary and expedient s bat thils does not
engble Congress or elther House of Congrese to elicit from him
confidentisl information which he has acquired for the purpose
of ensbling him to discharge his constitutionsl duties s 1 he
Gces not deen the discloswe of such information prudent or in

the public interest.” William Howard Taft, Our Chief Hacistrate
end Iis Powers, p. 129.

The President and hie departmental heads huve in the past on
ceccasiaon Twrmished classifled {nformation which the Congress sought.
They have dene so in s spirit of canity, not because of any effective
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means to compel them to do so. It has hecome generally recognized
that a subpoens duces tecum, issued by a Cangressionsl committes to
an executive head of department and calling for the production of
testimony and records, need ot be complied with if diseclosuve of
contents would be cetrimental to the public interest. 4s e practie
cal matter, where the President has directed non-appearance, in
response to the subpoena, the person suwmoned hes so advieed the
comnittees cr has appeared and claimed wrivilepe.

Although Congress hes by statute provided the crganic legisla-
tim for certain executlve depertments and agencies and can by law
chenge their duties, abolish them, or withhold their appropriations,
it ey not use legislative power to coppel the heads of such depart-
ments or agencies to act contrary to what the President finds 18 in
the public interest. The President is the Judge of the interest ine
volved and in the exercise of his discretion must be sccountable wo
the country anéd his conscience. The exseutive dranch of the Governe
ment is intended to assist him in the execution of hie responsibilities.

Tuere is amexed hercto as Appendix A. ar histarical sruEnary
of certain occasions where the legislative hae sought confidential
executive papers o information and has been refused.

Although there are no cases on the Power of Congress to cbtain
classified information firom the executive » there ere many uphelding the
executive's right to withhold such information in sults by private

parties. Appendix B. contains a swmmry of the mare lmpertant of
these cases.
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APPENDIX A

SUMMARY OF OCCASIONS WHEN THE LEGISLATIVE HAS SOUGHT TO
COMPEL THE EXECUTIVE TO PRODUCE CONFIDENTIAL DOCMENTS

In Mareh of 1792, the Bouse of Representatives passed the following
resolution:

Mna,natacmzmmmmmmmmw
the causss of the failure of the late expedition under Maicy
mlst.cwr;mathththmbeww
mmmm,ms,wmm,wmyumm
to assist their inquiries.” 3 Armels of Congress, p. 493.

The expedition of General St. Clair had been under the divection
of the Secretary of Wer and the assertion of the House of Representatives
of its rights to investigmte vas predicated wpan its control of the
expenditure of public monies. The Secretaries of War and Treasury
spparertly appeared in person bvefore the comaittee. However, vwhen
President Washington himself was asked far the papers pertaining to the
Ceneral St. Clair cempaign, a cabinet meeting wae called at which it
was waximously coneluded that the President should commmicute only
such papers as the public good would permit and should yrefuge disclosure
of those which would injure the public. All but Secretary of the
Treasury Alexander Hamilton believed this doctrine applied as wel} to
Heads of Departments vho come under the President.

In 1796, President Washington vas presented with a House resclution
requesting that the Bouse be showm a copy of the instructions to the
U. S. Minister wvho negotiated the peace treaty with Orest Britain
together with related documents and corvespondence., The House wvas
miatingmmimnftbemmuacmdiﬁmmee&nttc
appropriating funds to implement the treaty.

In Junuery 1807, during Jefferson's adninistration, Representative
introduced the following resciution:

"Resolved, That, the President of the United States be, and
hchu'ebyu,nqmmatehyhrmthiaﬁmmymfmtim
mpmnimd%%mﬁiw,mtmhubemymmw
pblic welfare to require not to be disclosed, touching any
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illegal cambination of private individunls egainst the peace
wm«mm,wmwmwiumymaw
such individuals sgainat the territceies of any Power in amity
vith the United States; together with the measures which the
munmmmdmdmmtomfu-a&q?mumw
defeating the same.” 16 Annals of Congress (1806-1807), p. 336.

This resclation was overvhelmingly passed at o time when the
Dor conspirecy was stirring the coumtry. Jeffersonty megsage %o
msmumwm&&umrywmnmemntamm
vith respect to the accumulation of data in his bands stated:
*...mmmuomumm,mwm,m,w
mmwmmmm,mzmmwsmue
uulmtmmm,ummtutummm,
vwhose guilt 15 placed deyond question.” mm,w;
Espers of the Presidents, Vol. I, p. 412, deted Jaruary 22, 150T.

On three different oceasions President Andrev Jackson successe
mummaumwmmmmuwmwm-
tion and papers of tie Executive considered to be canfidential. The
ﬁrstoftheumarequestfwacmwamvhiehhadm
publiehedwdallegeﬂym&bytmmmﬁwtommwm
Depurtments. The pecond was & request for infcrwation in comectice
nwummumtimwmmwmmmmm

eoncerning their integrily and efficiency.

In 1842 during John Tyler's eduinistration, the principle vas
establighed that all papers ard documents relating to epplications
rwmrﬁwmwaemmwm,mdmwmamnaem
%o male such records public should be refused. Tyler abjectly
Wamnwcmiuuwmmmmwmhm-
mwma&ummm‘ummlmm-mmm
fawmtefﬁeu,anavmmmmwwmtmgwmm
friends.

Presldent Tyler was successful on a later oecasion in withholde
ing confidential information from the House in comection with on
Wimmmutiwwmmsa@mmmm
mﬁfrmdstlhpﬂtohambemmﬁceﬁmthm. In & nessage
to the House dated January 31, 1843, he stated:

“e..The injunetion of the Congtitution that the President 'shall
take carc that the laus be fulthfully executed' nocessarily confers
an authority, comensureate with the obligation imposed, to inquire
into the manner in which all pudblic agents perform the duties as-
signed to them by law. 7o be effective, these inguiries must often
be confidentisl. They may result in the collection of truth cr of
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falsehood; or they may be insoagplete, and may require forther pro-

secution. To maintalin thet the President can exercise no diserection
as to the time in vhich the matters tius collected shall be promul-
gated, o in respect to the character of tie information obtained,

would deprive him at one of the means of performing one of the most
salutary duties of his office. An inguiry might be arrested at its
first stage, and the officers vhose eonduct demanded inwestigation
may Yo enabled to elude or defeat it. To requive from the Execu-
tive the transfer of this discretion to a cocrdinmate Leanch of the
Covernment is equivalent to the denial of its pogssession by him and
would render him dependent wpon that branch in the performance of

6 duty purely executive.” Hindg, Precedents of the House o

Representatives, Volum 3, p. 181

L few years later during James XK. Polk's administration a reso-
lutiocn of the House o Representatives requested the President to
furnich the House an account of all payments made on the President's
certificates, with copies of &ll memcrands regerding evidence of
such payments, through the sgency of the State Department, for the
cantingent expenses of foreign intercourse from March &, 1841, until
the retirement of Daniel Webgter from the Department of State. In
1841, Jolm Tvler was President with Webgter his Secretory of State.
The request, therefore, was for the details of certain payments made
by the State Department during the preceding adninisztration.

Polk replied to the request:

"An impartant question arises, whether s subsequent Pregident,
either voluntarily a at the vequest of e byranch of Congress, can
without a violation of the spirit of the lawv revisc the acts of his
predecessar and expose to public view that which he hed determined
should not be ‘made publie.? If not & matter of strict duty, it
would certainly be & safe general rule that this should not be done.
Indeed, it oy well hoppen, and probably would happen, thut the
President for the time being would not be in possession of the infore
mﬁmmvhichmmamm,mﬁcmmm,ﬁurﬂm,
have the means of julging vhether he had exercised his Mscreticn

visely ar not.” Richardsom, Vegsoses and Papers of the Presidenta,
vOlo Iv’ P¢ kss’ 3

\

Tais action f{llustretes the principle that vhat o pest President
has dome, vhether or not by law he was entitled to keep it confidenw
tial, a sudsequent President will not reveal. President Polk felt
obliged to maintain secrecy because of the dangmrs of precedence
despite strong publie feeling then existing agninst secrecy of any
kind in the administration of the govermment, especially in matters
of public expenditures. Polk was able to point to = law that had
enabled his predecessors in office, in the public interest, t0 keep
expenditures of a certain kind secret in nsture. s of ecurse,
could have repealed the law had It chosen to do so.

i
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President James Buchanan on Merch 28, 1860 was compelled to
protest an attempt by the House of Representuatives to investigate
vhether any mwans of influsnce had been Wrought to bear ypon the
Congress far or againgt the passage of any lav relating to the
rights of any state or territery.

In April 1876, President Grant fought a hostile House inguiry
into the discharge of his pwrely Exsoutive of'fice acts und &uties.
Orant recognized the constitutional gutharity given the House of
Representatives to require of the Emecutive information necessary
for legislation or ispeackment. The inquiry involved was not far
legislutive purposes, and 1f for impeachment, Crent objected that
it vaz an atiempt to deny him the basic right not to be & vitness
against himgelf. It became evident that the House request was &
politicnl move to embarruss the President by reason of his having
gpent scme hot montis at Leng Byanch,

Mingthefirsta&iniﬂnﬁwotmcmmﬂwmt
debate an "Relations Between the Senate snd Executive Departmonts”
took place. The dadate arcse out of Cleveland's dismissel from
aoffice of spproximately 650 perscns in the Executive branch.
Cleveland disclaimed any intent to witbhold official pepers, but.
he denied that papers and dosuments inherently private or confidene
tial, addressed to the President or a Head of a Department, having
reference to an act entirely Ewecutive, were changed in their nature
mmmxmmwtcmmmmxmlm
departments. Concerning such papers the President felt that he
could with entive propriety destroy them or take them into his own
perscnal custody. Cleveland wor his vietary. His action estadblisied
amceﬁmtfwmingwtrumﬁuttumwimmm
the BExecutive Departments fyom public documents. The President was
the one who estadblished the charscter of the pepers.

President Theodore Roosevelt proved successful in his resist-
ance 10 & Senate resolution calling for the production of all docu-
ments in comnection with federal anti-trust actions. Roosevelt ree
fused to disclose the remsoms why particular metions had not been
taken, &nﬁmﬂmuqmmmuiuawwmua
information from two hesds of departments. GSubsequently there was
introduced the following resolution in the Senate.

memmu,Mwmmpmudmt,
peper, or record, or copy thereof, on the files of any department
of the Govermment relsting to any sudject vhatever over which Con~
gress has any grant of power, Jurisdioction, or control, under the
Congtitution, and any information relative thereto within the POE~
session of the offices of the department, is subject to the call or
inspection of the Senate for its use in the exercise of {ts constie
tutionel powers and jurisdiction.” 43 Cong. Rec. 839 (1909).
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Out of the lively debate that ensued the following pointes seem
to be established:

1. That there was no law which compelled heads of departments
to give information and papers to Congress.

2. That if a head of a department refused to obey a subpoena
of either of the Houses of Congress, there was no effective punishment
which Congress could mete out.

The resolution never came tc 2 vote.

President Coolidge in 192k was compelled to thwart a Senatorial
attempt to vent a persomal grievance on the Secretary of the Treasury
by ostensibly obtaining information from him upcn which to recommend
reforms in the law and in the administration of the Internal Revenue.
Mr. Coolidge in a special message to the Senate dated April 11, 192
stated 1t was recognized both by law and custom that there was certain
confidential information which it would be detrimental to the public
service to reveal.

In June of 1930 the Senate Foreign Relations Committee sought
from the Secretary of State confidential telegrams and letters
leading up to the London couference and treaty. Secretary Stimson
provided such information as he could which evidently fell short of
satisfying the committee. A resolution of the committee to the
effect that it regarded all facts vhich entered into the antecedent
and negotiations of any treaty as relevant and pertinent when question
of ratification was involved. A message from President Hoover to the
Senate on July 11, 1930 culminated this lengthy ditter debate. In this
he pointed out the number of informal statements and reports given our
govermment in confidence. To publish such statements and reports would
be a breach of trust of which the Executive should not be gullty. The
debate wound up in the adoption of e face-saving resolution by
Senator Morris. ' ‘

The administration of Franklin D. Roosevelt affords numerous
instances of legislative attempis to cbtain confidential executive
papers. The first of these occurred in May of 1935. The President
successfully avoided a precedent of sending to the Congress the text
of remarks made at a bi-weekly press conference.

In April of 1941, Attorney Genmeral Jackson was requested by the
Chairmen of the House Committee on Naval Affairs to furnish all Federal
Bureau of Investigation reports since June 1939, together with "all
future reports, memoranda, and correspondence, of the Federal Buresu of
Investigation, or the Department of Justice, in connection with investi-
gations made by the Department of Justice arising out of strikes 3
subversive activities in connection with labor disputes or labor
disturbances of any kind in industrial establishments which have Naval
contracts, either as prime contractors or subcontractors.
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' . . Approved I.Release 2001/08/24 : CIA-RDP59-00.R000300240120-7

Attarney Goneral Jackson's opinion, printed in &0 Op. A, G, bS5
(April 30, 19%1), stated in part: .

"It is the position of this Department, restated now with
the approval of and at the directiom of the President, that all
investigative reports are confidential dccuments of the emescu~
tive department of the Govermaent, to aid in the duty laid wpon
the President by the Constitution to "take care that the laws
be faithfully executed,” and that congressional or public access
to them would not be in the public interest...”

"Disclosure of the reparts at this perticulsr time would
also prejudice the rational defense and be of aid and comfort
to the very subversive elements against vhich you wish to pro-
tect the country. For this reason ve have mads extraordinary
. effarts to see that the results of counterespionage sctivities
snd intelligence activities of thiz Department involving those .
elements are kept within the fewest possidble hands. A catalogie
of persons under investigation or suspicion, and vhat we imow
amm,mnxmmmmmrm-mm;
u&infmtionwhichcmlﬂheuomdmhtmclmlyw.

"Moreover, disclosure of the reparts would be of serious
preiudice to the future usefulness of the Federsl buresu of
Investigation. As you probebly know, sach of this information
is given in confidence and can anly be cbtained upon pledge not
to disclose its sources. A disclogwre of the sowrces would
erbarrass informante--gcmetimes in their exployment, scaetinmes
in their soclal relations, and in extreme cases might even ern-
danger their lives. Ve regard this keeping of faith with con-
Tidential informmnts as an indispensable condition of futuve

. cmmyo” ko Op. A. G. h5, “’ !‘?o

A A ARSI N N PN Y Y]

"This discretion in the exscutive branch (to withhold con-
fidential information) has been upheld and yespected by the
Judiciery. The courts bave repestedly held that they will not
and camnot require the executive to profuce such papers when in the
@mimoftumutiwmhwmumumytatm
public interests. The courts have also held that the question
vhether the production of the papers would be the
pudblic interest is cne for the executive and not for the cowrts
to determine.” (kO Op. A. G. 45, ¥9)

Accardingly Jackson refused to divulge the requested information.

On January 20, 1944 at the Hearing before the Select Committee
to Investigate the FCC, the Director of the Federal Burean of In~
vestigation called upon to testify, was sugtained by the Committee
Chairman in his claim of privilege not to testify as to certain mat-
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ters on witich the President had directed him to remain silent, The
mwmetchlmtmmmuw.
Hoover on other matters. As to these, Mr. Hoower still refused to
testify; the Chairman then pointedly ardered Mr. Hoover to engver
questions put to him by the Counsel. Again Mr. Hoover chdurately
refused. The record of the hearinges is silent as to any action taken
by the committee following Mr. Hoover's refusel.

Mamwmcmzmmmmmmamttmmo-
duction of records and testimony from the various Heads of :
ments and Directors of Agencles. On each oceasion the Pregidect or
his cabinet members or Heads of Departments exercised their oun
digeretion concerning the propriety of Purnishing testimony and
pepers. Where there vas refusal, the Camittee thought 1t wise not
10 press the issue.

In the autum of 1945 when the tragedy of Pearl Harbor war the
oblect of legislative scrutiny the Joint Congressicual Cocmittec
attempted to elicit from sudbpoensed witnesses informetion regarding
the Cryptenalytic Unit. The President did everything possible to
assist the investigation recognizing the public desire for full and
complele disclomure. A uminority of the committec believed thet the
President vas imposing restraints on those whom he allowed to sppear.
To an extent this was true because the President quite evidently
assumed responsibility of guiding and directing the Heads of the

they vere to furnish the Committee. In zo doing, Mr. Truman vas
exercising historically precedented executive Prevogative.

In 1948 the House of Representatives pessed House Joint Resclution
342 directing all executive departments snd agencies of the Federel
Govermment to make aveilable tc any and all committees of the House
of Representatives, and the Senate, any infarmstion which might be
deemed necessary to enable thez to properly perform the duties dele-

gated to them by the Congress. This resoluticon never came to a vote
in the Senate.
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APPERDIX B
SURMARY (F CERTAIN CASES INVOLVING
DIPLOMATIC, STATE AND MILITARY SECRETS

Marb v, Madison. In the leading case of v, Madison, 1 Cranch

g'% lmﬂ, the plalntiff, William Marbury, was see. mandemus Lo

compel Secretary of State James Madison to issue his coamiseion as one

of John Adams' "midnight Judges.” Although the appointment had dbeen

made Just prior to the assuaption of the Presidency by Jefferson the

commission had not been issued by John Marahall, Madison's predecessor
. as Secretary of State during the Adams®' adminigtration, Harshall, in the

neantime, hod becowe Chief Justice of the United States and sat on the

case, The Attorney Gemeral was summoned for questioning and objected to

answering one question as to the disposition of the commission, attributing

his refusal to his obligation to the executive, The Court stated:

"By the constitution of the United States, the president
is invested with certain important political powers, in the
exercise of which bhe i3 to use his own discretion, and is
aceountable only to hig courtry in his political character, and
to his own conscience. To aid him in the performance of these
duties, he is suthorized to sppoint certain officers, who act
by his authority, ard in conformity with his orders. In such
cases, thelr acts are his acts; and vhatever opinion may be
entertalned of the manner in vhich executive discretion may
be used, still there exists, and can exist, no power to control

. that discretion. The subjects are political: They respect
the nation, not individual rights, and being entrusied to the
executive, the decision of the executive 1s conclusive,” I
Cranch 137, 16k,

"The province of the court is, solely, to decide on the
rights of individusls, not to inquire how the exscutive, or
executive officers, perform duties in vhieh they bhave a dis-
cretion., Questions in their nature politiesl, or which are,
by the constitution and laws, sibmitted to the executive, can
rever be made in this cowrt.” 1 Cranoch 137, 170.

The court decided that if intrusion intc cabinet records was not
ingolved, if the matter respected papers of public record and to a copy
of which the lav gave a right on payment of a suall amount, and if the
subject in issue was not one over which the executive can be considered
as exercising control, a citizen may, as t0 such a paper, assert the right
given him by an act of Congress. The court could issue a mandasus directing
performance of a ministerial duty not depending on administrative discretion
but on particular acts of Congress and the gereral principles of liaw,
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As to the zction prayed for, the couwrt held that the Secretary
of State vas subject t¢ the vrit of mandamus but denied the writ on
the ground that the provision of the sct of Congress giving the
original jurisdiction under which the suit had been brought vas
unconstitutional.

The trial of Thomes Cooper for seditious 1ibel in the Circuit
Court of Pennsylvanis in 1800 produced a request for a subpoena to
issue directed against the President of the United States, John
Adans, who vas the person allegedly libelled. The court refused
to issue the subpoena and preemptorily informed the defendant that
if he undertock to publish a false l1idel against the President with-
out baving proper evidence before hiz to justify his assertion, he
would do 80 at his risk. This appears to be the first reccyded in-
stance of an effori to compel a President of the United States to
Produce a document at a court trial.

In the famous trial of Aaron Burr in 1807, Presidert Jefferson
vas directed by a subpoena duces tecum to produce a certaln letter
alleged to contain information helpful to the defense. Julge Marshall
allowed the subpoena stating that the President was not exenpt per se
Trom process, although he was free to keep frum disclosure such as
he deemed confidential. Marshall evidently overlooked the Chase
opinion in the Cooper case. The Burr trial produced for the first
time judicial consideration of the problem of official records being
subjected to public disclosure, MHarshall's ruling has not been fol-
lowed by subsequent court decisions nor adhered to by the Presidents
themselves, Marshall indicated that he believed the power of the
court fell short of direct coampulsion of the President to produce,

Jefferson refused to acknowledge the subpoena denying the rigot
of the judieial branch to order him as Preaident to do anything. The
istter requested was given by Jefferson to the Attorney General with
instructions to keep out of court so much as the U. S. Attorney
deemed confldential. Jefferson subsequently etated his fundamental
iegal position as follows:

"He, of course, {the President) from the nature of the
case, must be the sole judge of which of them the public inter-
est will permit publication, Hence, under our ceomstitution, in
request of papers, from the legislative to the exescutive branch,
an exception is carefully expressed, as to those vhich he may
deen the public welfare may require not to be disclosed,”
letter of June 17, 1807 to U. 5. Attorney Hay, Thamas Jefferson
Aritings, (Ford), Volumn 9, Page 57. o
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Jdﬁrmmmdtcmsiatbyfmﬁmnmymutu
tempt to dbtain the papers which Burr sought. Quite fartunately the
issum was not pressed either as to the President himself ce to the
Secretaries of War and Navy, who also were directed personally to

attend.
Totten, Adm? The case of Totten, Administraior v, I, 3., 92
3¢ 205 (X » involved an action for peyment for services ale

leged to have been rendered by ons Willlem A. Lloyd under a contract
with President Lincoln, 'The services included wravel behind the
Confederate lines for the purpose of ascertaining the mmber and
&igposition of Confederate troops and the plans of Confederats forti-
Tications, Lloyd accomplished hig mission with considersble success
and made full reparts of his {indings to the Union eutharities, The
Cowrt of Claims found that the services were rendercd os alleged and

. that Lloyd was only reimbursed far his expenses. The Supreme Court
in derying recovery on the comtract stated at page 106:

"The service stipulated by the contract uas & secret serve
ice; the infarmation sought wag to be obtained c¢landestinely,
and vas to be communicated privately; the exployuent and the
service were to be equally concealed. Both exmployee and agent
must have understood that the 1ips of the other were to be
forever sealed respecting the relation of either to the matter.
'ﬂnomdit&matthomtmmmmmmmd
the employment, and is implied in all secret employments of the
mnmntmtimcfm,wmmtmsmmungw!mi@
relations, where a digclosure of the service night compromise
or erbarrass o government in i%s publie duties, or endanger
the person or injure the charmcter of the agent.”

. neemwntmtomythatmcymacmdiumcttm
mmmmemmmwmmmummmw
the maintenance of the action defested recovery., The opinion cone
tinued at page 107:

tween husbend and vife, ar of communications by 8 c¢lient to his
coungel for professiocnal advice ar o & patient to his physician
for a similar purpose. Much greater resaon exists for the ap-
Plication of the principle to cases of contract far secret serve
m:vithmsmt,mmmmofammtaf
that kind 1s itself a fact not to be disclosed.”
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De ¥. U3, In the later action of De Armeud v. United States
ﬁ%.s.ﬁ%(x&),mmmw o ¢ secret
services" were to be distinguished from a “military expert services”,
the Suypreme Court had ocomsion to consider an from & Canrt of
Claims judgment dismissing a complaint in vhich $100,000 was sought
for services rendered by De Armand ag & "military expert” employed
for "special and important duties” by GCeneral Fremont for and in bYee
balf of the Union Army. De Arnaud wes a Russian, resident in the
United States, with price as & lisubtenant of Engineers
in the Russian Army. In 1061, Premont hed employed him to pass
through the enesy lines, observe the erder of battle, and report
back., His mission resulted in thw saving of Paducah, Kentucky. He
vas paid $600.00 for his services cn a receipt marked "for special
services rendered to the U. 8. Govermment in travelling through the

. rebel parts of Kentucky, Tennesses. . .which led to sueccessful
results.” Eis claim wes suparted by certificates from Cenerals
Grant and Fremont. President Lincaln ordered the claim paid if just
and equitable. The Secretary of War paid De Armand $2000 which was
received under protest although the receipt acimovledged payment in
é‘nll. Subsequently, De Arnsud ingtituted an sction in the Court of

The Swprome Court could recognize no distinction between "the
secret services” rendered in the Totten Case and the "military expert
services® vhich De Arnaud clalmed to have rendered. The receipt
which De Armaud signed weas consldered to operate as @ bar to any
further demand. At page 490 of the opimion, the court stated:
"Accounting officers have no jurisdiction to open W & settlement
made by the War Dspartment from secret service funds and determine
wliquidated davages.” .

Opinion of Attf’ Gen, F‘ In 1365, Attormey Cenerel James Speed ade
o8 regard to the Secretery of Havy's liability to

respond to individual or state requests for the production of exeme
Plified coples of military cowrts-martial records:

"Upon principles of public policy there are some kinds of
evidence vhich the law excludes o dispenses with. Secrets of
state, for instance, cannot be given in evidence and those who
are possessed of such seeretc are not required to make disclosure
of theun. e offielal transactions between the heads of departe
mntsofmmmwdmﬁwmmm,mm,
treated ag ‘privileged cammnicetion.' The President of the
U, 8., memmmwtmtswmamm,
and the Governcrs of the several states, it heas been declded,
are not bound to produce papers or disclose informmtion come
muicated to them when, in their own Judgment, the diselosure
would, on public considerations, be expedient. These are faril-
lar rules written down by every authority oa the lav of evie
dence.” 11 Op. A, G. 137, 142 (1865).
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U5, V. 8 t. In the case of the U, 5, v. ~tiso ]
wU.S-ﬁ(M),ﬁﬁwﬁm

called upon to determine the conmstitutionality and legality of an
indictment cherging violation of a Joint resclution of Congrees, and
& Pregidential proclamstion lssued pursmat thereto, which farbpde
the shipment of arms or ammmition to farelgn mations engaged in
srmed conflict in the Chaco. The case arcss o s demurer to the
mmmmmwn-mwummam
the wrestricted scope of smseutive action without adequate standards
izposed by the Congress. In speaking of the exclusive provinoe of
the executive in the area of intercomse with foreigs nations, the
Court said at pages 319 and 320

“Hot only, as ve have shown, 1is the federal pover over ex-

ternal affeirs in origin and essential character different from
o that over internal effeirs, but participsticn in the exercise of

the pover 1s significantly limited. In this vast external realn,

with ite important, compliceted, delicate and manifeld problevs,

the President alone has the power to spesk o listen as a

representative of the mation. He - treaties with the

advice and consent of the Semate; slone regotiates,

Into the field of negotiation the Senete carmot intrude; and

Congress itselfl is powerless to invade 1t."...

"It 18 quite apparent that 1, in the maintenance of our
international relations, embarrassment--perhsps sericus embar-
rasgent--is to be avoided and success for our aims achieved,
congressional legislation which is to be made effective tincugh
negotiation and inquiry within the international field muet
often accord to the President a degree of discreticn and free-
dom from statutory restriction which would not be adrigsible

. were domestic affeirs alcne involved, Mareover, he, not
Cougress, has the better opportunity of knowing the conditions
vhich prevail in forelign countries, and especislly is this true
in time of war. He has his confidential sources of information.
He bas his agents in the form of diplamtic, comsular and
other officials. Secrecy in respect of infarustion gathered
by them may be highly necessary, end the premature dselosure
of 1t productive of harmful results. Indeed, 30 clearly is thie
true that the first President refused to accede to a reguest
mmurmmmwmmunummm,
carrespondence and documents relating to the megotiation of the
Jay Treaty--a refusal the visdom of which wvas recognized by the
Ecuse 1tself and has never since been doubted. In his reply to
the request, President Washington said:

'The Nature of foreign negotiations requires caution,
and their success must often depend on secrecy; and even
vhen brought to a comclusion e full discloswre of all the
neasures, demands, or eventual concessicuns which may have
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been proposed or cantenplated would be extremely impolitie;
for this wight have a pernicious influence o future ne-
gotiations, or produce immediate inconveniences, perheps
danger and mischief, in relation to cther powers. The
necessity of such caution end secrecy was one cogent rea-
son for vesting the power of making treaties in the Presi-
deut, with the sadvice and eamsent of the Senate, the prin-
eiple oo which that dody was formed confining it to & small
maber of msbers. To sdmit, then, s right in the House of
Representatives to demand and to have as a matter of course
all the pepers respecting & negotistion with &

pover vould be to establish a Sangerous precedant.' 1
Messages and Papers of the Presidents, p. 194" '

Chi % Southern v. Waterman 55. A mare recent case hes come dovn

. from Suprene on problem of the exclusive domain of the
aexecutive. The case of Chi and Southexrn Aly lLines v, Watersan
Steams C ion, 3 . Ge . s AXOSE On B
"y Aercnautics Boaxd of a certificate of convene

lence and neccssity for an international sir route to Waterman and
the awerd of the same to Chicago & Southern. The avard could be
mede only with the express approval of the President. '

On this question, the court saids

“The cowrt below considered, and we think guite rightly,
that it could not review such provisions of the ceder as re-
sulted from Presidentisl direction. The President, both as
cm—mruMumm'swmfmfmm: '
effairs, has avallable intelligence services whose yeports are
not and ought not to be published to the world. It would dbe
intolerable that ecurts, without the relevant infamation,

(] should review and perhaps nullify scticns of the Executive
taken on informstion properly held seeret. Nor can comrts sit
in camers in order to be taken into exscutive confidences. But
emﬁmmam@mmamm,mwmm
of executive decisions as to foreign poligy is political, not
Judicial. Such decisions are wholly confided by our Comstitu-
ummmmmwwmw,mzw
end Legislative. They are delicate, somplex, and involve large
elements of prophwecy. They are and should be undertaksen anly
by those directly résponsidls to the pecple vhose welfare they
advance or imperil, Thay are dscisioms of s kind for which the
Judiclary bas neither sptitude, facilities nor responsidility

Miller, 307 US k33, Mh; United States v. Curtiseirift Cor-
poration, 299 US 204, 320-321; Oetjen v. Cemtyal Leather Co.,
Mmé'b,m, We therefare agree that vhatever of this
cuanates frem $he Prestdent 1s not suseeptidle of reviev by the
Judleinl Department. 333 US 103, 111, 112,"
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It might be noted that the Waterman cage vas a S5-i decisiomn.
Notwithstanding, it still is good law toSay. "The iasue...invclves
a challsnge t0 the conduct of diplomatic and foreign affairs, for
vhich the President is exclusiwely responasidle.” Jchnsem v,
Elsantrager, 339 Us 763 (1950), at page 789, citing both the Curtiss-
Wright snd Waterman cases. "It is pertinest to cbserve that any
policy towards aliens 1s vitally and intricately interwoven with
sonterporanecus policies in regard to the canduct of fareign relations,
the war power, and the maintenance of a repulican farm of governe
ment. Such matters ars so exclugively entrusted to the political
ranches of government as to be largely immme fyom julicial ine
quiry or interference.” Harisiades v. Elsughnesey, 342 Us 580, 5898,
589, (1952), sgain citing the Curtiss-¥right and ¥atermsn cases.

‘ See also United States v. Reynolds, 73 S. Ct. 528 (1953)
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