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MEMORANDUM FOR: Legislative Counsel

SUBJECT ¢ Deprivation of Annmuity and Salary Rights of Buployees
Who Are Convicted of Wertain Offenses or Who jefuse
to Testify on Groundd of Self-inerimination.

REFERENCES (1) S. 2762, 63rd Congress, 2nd Session
(2)‘5'{;5”“5& 9909, 83rd Congress, 2nd Session

1. S. 2762 prohibits payment of salary and retirement benefits to
present and former Governmental emplovees who refuse on grounds of self=
incrimination to give testimony befora: Congressional Committees,

He Re 9909 prohibits payment of a Civill Service retirement annuity or
military retired pay to Federal emplovees if such personnels:

as Have been convicted or ark convicted in the future of
certain offenses, designated in the vroposed bills, or

be Have refused or refuse ini the future to testify before a
Congressional Gommittee on the crounds of self-incrimination.

Apparently, neither bill would divest én individual of annuity rights
if he were to refuse to testify on the: gounds of free speech undier the
First Amendment.

2e Since an employee affected byithese bills would not forfeit
contributions made into the Retirement :Fund » the general effect would
appear to be the curtailment of annuity benefits which the Congrecs has
bestowed by law and which, in its dis¢retion, it may take away. We
note that retirees could be deprived of annuity rights after they have
acquired title thereto, but we are notiin a position to judge the
legality of this provision, : '

3e TWe are appreciative of the position that has been assumied by
the President on these issues and of tHe favérable disposition toward
these proposals by many Congressmen (hizhligkted by the [ Jecase). 1t
therefore seems proper for the Agency %o acquiesce in theése pro:.osals
as an appropriate puhlic policy.
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‘Lis It appears that H.R. 9909 and Si 2762 would not deprive an
employee of pay or retirement rights if ke refused Lo appear before
a Congressional Committee at the instruction of the Agency. However,
a former emvloyee, no longer under the jprisdiction of the executive
vratich, could be subpoenaed vy Congress to testify as a private
citizen on matters of material concern tb the Agency. Annuity rishis
might be denied to an individuval forced to plead self=-incrimination in
order to protect Agency intelligence sources and information or previous
associations effected in behalf of the Apency. Such an individual might
we under considerable pressure to reveal!information conoerning his
Arency activities if he were deprived of!an annuity or military retired
pay for making a plea of self-incrimination or refusing to acknowledge
certain connections.

5. As a general proposition, employees or ex-enployess shovld not
e penalized for compliance with reguirements peculiar to the Agency
because of its prohivition against testhonv or production of doc:ments
concerning Agency operatlons.

ITOPLRE s TMEILOUIT
Deputy: Assisiant Director
for Personnel
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> August 1954

MEMORANDUM FOR: Mr. Pforzheimer

SUBJECT : H.R. 9909 (As Amended in {ommittee)

1. You have asked that I review H.R.] 9909, a bill to prohibit payment
of annuities to officers and employees of ithe United States convicted of
certain offenses, and for other purposes, ps amended in committee end
reported out therefrom on 23 July 195k. i

2. Most of the amendments which werd made :in the bill are of a
technical nature. The few substantive chapges Jargely are unimportant
with regard to CIA. :

3. Of note are the following:

n. Amendment 7: This amendment charyies in some slight respect
Section 2(b){(1), which provides flor the forfeit of his ampuity
benefits by any person who makes gralse; fictitious, concepling
or iraudulent, etc., statements .th resard to past or present
membership, affiliation or associmtion .with, or support or, any
party of the general composition pnd purposes normally attrivuted
to the Communist Party. Among tiose entities, associatior with
or support of which can result in a forteit of such benefits, an
"individual’ is deleted. While the amdndment to some extent
tightens the scope of Sectionm 2(4)(1), .its general looseness,
as described in my previous memormndum iof 20 July 1954, still
subsists. Consequently the cavedt prev.ously indicated ottains,
if to a slightly lesser extent. :

b. Amendment 11: This provides gendrally ithat a presidentigl pardon,
either for a conviction of certain offdnses, under Sectior 1 of
the Act, or for the commission off certain acts specified in
Section 2, will operate to restone annu:ty benefits proscribed
under the circumstances set out under Sections 1 and 2. In:
my previous memorandun (paregraps O, page 4), I pointed aut
that there was some doubt as to the efficacy of a pardon bs

P

to the punishment therefor. Whilie the iamendment does not, in
termg, act to clear the record, it doesd specifically provide
for doing away with the penelty @nd resatoring the rights impaired.

L4, Subject to the above, I consider iy previous memorandum accurately
to reflect my opinion of the effect of thd legidimation upon the effairs
oi' this Agency.
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MEMORANDUM POR: Gereral Counsel

BUBJECT : H. R. Ho. 9909, 'A Bill o Prohibit Payment of Amnuities to
Officers apd Bmployees of the United States Couvicted of
Certain Offenses, and for Other Purposes’

1. Mr. Pforzheimer relayed to me your reguest that I examine this
proposed legislatien to the end of estimating the extent of its probasle
impact on employees of this Agency.

2. Cenerslly the legislation seeks %o withold the remission of "any
anmiity or retired pay” to"any person” (who is "aun officer or esmplcyee of
the Coverrment’) who either is (&) comvicted of certain crimes againat the
United States; {b) refuses to appear or tastify befors certain federal
trivunals or quesi-tribunals; or (c) makes sny folse statement as regards
certein matters in an application for fedgral employsent, or auy o, or
all, of these.

3. The perticular issue is whether, oy viriue of the peculiszr functions
of this Agency, any of 1ts employees engeged In the discharge of such functions
stand to sacrifice thelr entitlements to rvetirement anmuities undsr the terms
of the proposed statuie. Generslly, of course, the issue is tbat of the
recently bruited one of the separsation of powers bDebween the threa branches
of the faderal goverment.

4. The rether long first secticm of the statute prohibits the payment
of a retirement anmity to any officer or ssployee of the Covermment who
is convicted of either {a) certain cited ¢ffenses against the fedaral

code; {b) "a felony under the 1s¥s of tie United States o' of the
District of Columbia"; (¢} perjury, or (&} certain cited offenses cgainst
the “code of law for the District of Colymbia.” From the Agency polint-of-
view, the nexus of this section is the mwviso that & eomviction hos been
had. lacking & convictiom, therc can be 80 sacrifice of a retiremont
annuity. This being €0, I foresee a negligible impact of the first section
on CIA personne). for two remsons. FPirst, such are the characters of the -
various crimes delineated vis-a~-vis the reneral character of cur grerations
&8 reasonably to preclude any trensgressieéns by our people in the nost
enthusiastic discharge of even our more ogcult functions. Thus, 84 &
practical matter, it is difficult to envision a CIA employee intenticnally,
and under orders, accepbing bribee; coamitting treason or sedition  perpe-
trating a felomy; peddling “influence”; cemmitting or suborning to perjury
or doing any of these, and related, things which additiomally constitute
viclgtions of the D.C. Code. Second, in what I consifer to be that rare
instence in whice uperstiomal necessity Gemmnded that emy of these things
be done, I ase:me that we could, end would, prevent the case from HrOgresbilE
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even o0 far ap the indickmert stogs. 1 ot inforned that recent eenersations
with the Dopsatmemt of Justice indiout: o mxy pessibility. Bowever, &
cennot but telleve that the goverrmwmt'c laf( oxrl right handc are corneched
samesrheare .

Le MWM1mafthewmm4m%mmﬁymm
person who, upom the greun of aself lncriatmation . refuses to

T . . Oppeay, testif, or myvduce ary Look.pepes, recdd,
moﬁwdnm? with repgpect to his sorvice as an officer
or exgployes of e Sovermmest or with remspect to any ek~
tionship whicl he has hed or heg with 2 forelgn govermaed. . .

before & Grand jury, federal cowtl or curgressienal ccamittes. OFf controllin
Wﬁmmﬁ&ammmtwaﬂmnmmmxw
crigingtion. A refusel wpon axny otbar ¥asis 1 Neft untouched. 'Iﬁm’beiszg
yee of this Agancy pooperly s$ill oeuald yefuse todo snr of the e
WW%W%%M:% mma mm
mm%im%m&amnfmkw{:ﬁ
13“ (1375}; nited States 8 2

its wioptim WW Jumes or etww Q.m@ m:mm, both mf*i&ieit
bodies are gussi-lucial in neturs. And there is 1ittle doubt thet the
mmawmmmmmmwtﬁa xecutive Branch I denying
mm&%%l@n&iw%msswimm in the possesaia: ¢f the
Executive (Sce Opinion of the Attcene g gl i1 the patter of tectimsay
vhich cen be givem bef ' mt Jgvestigating Subsommitieos of the
mmm@wmq%mm 7y wemhers of the Esecutve Bemnch,
O? A.G. (195}&);!&1“3&39&@ %g@ﬁ,m&%&.wﬁ: 50 U.8.C
o ("Informetion for Congress Loes I upe the vord properly’
advisedly. @immﬂnwmwmmmwmmuwwmm
vhich the refusel must o w=sde, In ordar %5 be subject to the penality, and
it almost 1s bound to tooch on semsitive laformmtion. Perticularly would
this be true as regands a relationship wifh o foreign government o She part
of o CTA smployee-witness . th«*mmmmxmx
incrimimation, at the most, would be an sdiition:]l besis for s refusal to
appear; testify, sto. Mwlﬁwmﬂagﬁﬁiaﬁtmﬁmmm;&mwx
thes?:m,asameummm iz o be, and can B, svodded. I
conel that this sectior would hov 'mhummwmmsﬁfﬂﬁz
Agency because they need not refusc oo tia besis of self inerimination.

G, The third section imposes the semilty on sty pereon who
-« « Dekes ey Isloe, fiolituwe, o mmzmmw

wmpmamm, or vho . . . concenls amy mmberial fect
with respect to his -~

(1) past or present mesivershi; ‘n, af ilistion or association
with . . . {wwmmii;&%‘;e%aaéwﬁhﬁa R
e of the Commmint Pertri . .
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{2} conviction of sny offemse ., . . (of the types set out
in the first section) . . . ar
{3) fallure or refusel o eppear, testify, . . . (ete.) . .

in an spplication for federnl employment. As o matber of pure law,. this
section could be trovhlesome 10 an ex-CL. employee sseking other foderal
work. This for at lesst two remaons. Fast, if the word “conceals” can
be held %o comprehend “witholds™, then suth an emsployee who, on bghalf of
this Agency, mﬁmimmﬁ:ﬁa&x?émmm“mmm
2189 vho, in the interests of protecting classiiied information aml of
abiding by hds secrecy oeil:, 3id not fumuish these garticulare on hie
fedevel employment application would be b vicletfom of the terms of the
statute. Secondl, the phrase associstion with is so locse and gewral ag tc
camprehend almost any ex-employee of this Agemcy who hed been engaget in
operations egaingt the Commmnists. And ke failure to perticularize with
regard to pact emplo,memt sgain conesiveldy couldd cause & trensgression of
the statute. On the cther hand, there s the practical considerations
of the intent of the law and of reasonsiCe meenings to be imperted to its
lasnguage. Bolmneing these, and related, consideratioms againgt thoe poaked
words of the statute, 1% is bard to deri: 4 suy threat frea them.

T Finally there is the policy issue of whother, anking see sodicm
of adverse effect of the proposed laglsl:tion or the employees and operstions
of this Agency, it is worth the seekies of stetvtory exception in favor of
the Agency, pecheps slso for, and In ¢on enction with, the FBI, the char-
acter of the gperations of which in this eowmdry would seen 1o smlie 14 anre
susceptible to the proposed law than CIA.  The édocision here is the cne
betwean the pravity of the threat of the legislation to thds Agenc's psople
and operetions end the perheps undue attostion we wornldd sttrect vere we to go
to the Hill and seek a speciel dispensatieén. Weighing the various consider-
ations invelved, it is my Judgsment that se do pot ruise cur voice: now.
Bot necessarily in the ardex of their logériance, By reasons are Yege. Jires.,
the bill mey not pass. Becwsd, I bave reservations as to its congbitutionallsy
insofer as it purports 1o be retocactive in effect. Third, given cny ressonaile
intesrpretation and essming & conduet of Sur affaliss not boxdering ok the
lurid, ite provisions would touch us lafieguenxly, if at all. Pourth, I belicove
that the less we seek fevored troetment el the ands of the Congress, the
better 1L {o for us. And £19%h, gives the pooper handling, I balicve that
we should be able to work out our problere with Justiee and the Congress
through the side, if oot the back, doore.

2. In closing, I bring to your attcztion two ltems which are related
to this general maiter snd which, in your opinden, mey necesaitate further
conslderation of the position taken in this . Az regayds the first
mimefthepmmadmgmlmmam ida g:mxaims mtnmnimﬁw

conviction of & felony, I know of at lecct one instence where a felowy has

been perpetrated by a CIA emplayee in the M%
STAT This was |
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once, undoubtedly 11 has heppened more; ead, fronm the stories which 1 have
heard, often from the mouths of the horses concerned, events overscas some-
times feke & more dramatic turn. Test, it appears to be a matier of ruling
cage law thet g Presidenmtial pardon for &3 offense, vhile excusing the
cammission of the offense, does not wipe fhe record clean. Thus, & man
had commitied a felony and been perdomed by the President. He sought to
enlist in the Army but was held inelegible by renson of his comission of
the felony. He filed sult againet the Urtied Stotes conmtesting the holding
of inelegibility and pleading the Presidentisl purdon. The court held that
the pardon did not cbviste the feet of ths comission of the felomy, it
belng a matter of record, but went only 19 the pumighment therefor, and that
the pan correctly had been held inelegible for enlistment. Unfortunately I
canmnol clte the case as it is one which I hmppenced opte in another con-
nection and over &t the Department of Tntarior Raw Library. If can be
procured howevey.

9. Floally, I am sdviged informmlly Oy 8 momber of the Office of the
Legislative Counsel, House of Represcemtetives, thet the matter of the impact
of H.R. Bo. 99080 on security agencies, psriicularly the FBI, has been con-~
sidered by the (HBouse) Committee on Post 0ffiece und Civil Serwice end that,
if this impaci is concluded to be hasperiang, "sanething will be done about
it." The FBI has not eppeared at any of the hearinmgs so fer. The menber
advised also that he thought the chances 2 the hill's passing duriag this
gession were extremely slim, ettributing this to the repuietion of the
comnitiee concerned for being umeble to 4o things in 8 burry.

10. On the basis of the foresoins, UL is mv opimion that Yhis Azency
should teke no steps now looking tower! sxceptional treatment under
H.R. He. 9909.
/3]
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