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i TORT CTa1mMs

UNDER NEW ACT

Ry Ledr M. I, Staring, USN

HIE Federal Tort Claims Act has been re-

pealed ; but don’t call off the investigator. It
has been re-enacted, in revised form, as a part of
Title 28, United States Code. In codifying and re-
enacting the provisions of the original law, it was
apparently the intent of the Congress that no sub-
stantive changes be made. Tor the most part
this intention appears to have been fulfilled ; but
therc are enough changes in phraseology, arrange-
ment, and substance to warrant a close study of
the revised law by everyone concerned with its
administration.

In the first section of Public Law 773 of the
LKighticth Congress, approved by the President
on 25 June 1948, effective 1 September 1948, it is
stated : “Title 28 of the United States Code, en-
titled ‘Judicial Code and Judiciary’ is hereby re-
vised, codified, and enacted into law, and may be
cited as ‘Title 28, United States Code, section—,’
as follows: * * *7 There follows a complete
revision of Title 28, including a number of scat-
tered scctions which contain the provisions for-
merly found in the Federal Tort Claims Act, Title
1V of the Legislative Reorganization Act of 1946,
Public Law 601, Seventy-ninth Congress. Section
39 of Public Law 773 includes a “Schedule of
Laws Repealed”. Included in this schedule are
sections 401-423 of the original Federal Tort
Claims Act, and section 1 of the Act of 1 August
1947, Public Law 324 of the Eighticth Congress,
which amended the Federal Tort Claims Act.

1’ublic Law 773 thus repealed all sections of the
Federal Tort Claims Act with the single exception
of section 424. With regard to scction 424, left
standing on the statute books, the Reviser’s Notes
which explain in detail the changes made in the
revision of Title 28, United States Clode, state: -

“Section 946 of title 28, U. S. C., 1940 ed.,
which was derived from section 124 (b) of the

IFederal Tort Claims Act, was omitted from this

revised title. It preserved the existing author-

ity of federal agencies to settle iort claims not
cognizable under section 2672 of 1his title. Cer-
tam enumerated laws granting such authority
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the Federal Tort Claims Act, which seetion was

also omitted from this revised title. These pro-

visions were not included in this revised title as

they are not properly a part of a code of general

and permanent law.”
Section 2 of the Act of 1 August 1947, broadening
the statute of limitations of the Kederal Tort
Claims Act with respect to death claims in certain
jurisdictions, was also left standing on the statate
boolks through omission from the schedule of laws
repealed by Public Law 773,

The provisions governing the administrative
settlement of federal tort claims, formerly found
primarily in part 2 of the Federal Tort Claims Act,
are now located in Title 28, United States Code,
sections 2401, 2671-2674, 2678, and 2680. The pro-
visions governing civil action against the United
States in tort cases, Tormerly contained primarily
in part 3 of the Federal Tort Claims Act, are now
found in Title 28, United States Code, sections
1954, 1255, 1291, 1346, 1402, 1504, 2110, 2401, 2402,
2411, 2412, 2671, and 2674-2680.

The only major substantive change which ap-
pears to have resulted from the reshuflling of the
provigions of the Federal Tort Claims Act occurs
in Title 28, United States Code, section 2675, con-
taining some of the provisions formerly found in
section 410 (b) of the original act. The Federal
Tort Claims Act, as originally enacted, here pro-
vided that no suit should be instituted against the
United States upon a claim presented to any Fed-
eral agency for administrative consideration un-
less the Federal agency had made final disposition
of the claim. It was further stated ihat the claim-
ant might, upon 15 days’ written notice, withdraw
his claim from consideration by the Federal agency
and commence suit thereon. Section 410 (b) of the
act then provided that, “as to any claim so disposed
of or so withdrawn,” [italics supplied] no suit
should be instituted for any sum in excess of ile
amount of the claim presented to the Federal
agency unless the increased amount was based
upon newly discovered evidence or upon evidence
of intervening facts relating to the amount of the
claim.

These particular provisions of section 410 (b)
of the original act have been placed in two sub-
sections of Title 28, United States Code, section
2675. Subsection (a) provides that un action shall
not be instituted upon a claim against the United
States which has been presented (o a Federal
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agency unless th eral agency has made final
disposition of the claim. Subsection (b) provides
that the claimant may, upon 15 days’ written no-
tice, withdraw his claim from consideration by the
Federal agency and commence action thereon. It
ig then provided, still (and only) in subsection (b),
that “Action wnder this subscction shall not be
instituted for any sum in excess of the amount of
the claim presented to the IFederal agency,” [italics
supplied] subjeet Lo the same exceptions as con-
tained in the original act.

The effect of the revised arrangement of the
provisions of section 410 (b) of the former Fed-
eral Tort Claims Act is to provide that a claimant
who withdraws his claim from consideration by
a Federal agency cannot bring suit for any sum
in excess of the amount of his administrative claim,
whereas a claimant whose claim has received final
administrative disposition by a Federal agency is
not limited to the amount of his administrative
claim in bringing a subsequent civil action against
the Government. It is highly probuble that this
substantive change in the law was inadvertent;
but it appears, nevertheless, to be real.

The provisions of the original IFederal Tort
Claims Act expressly limiting its application to
claims “accruing on and after January 1, 1945,
have been omitted from the revision of Title 28,
United States Code. It is stated in the Reviser’s
Notes that these words of the original act were
“omitted because executed as of the date of the
enactment of this revised title.” The 1-year stat-
ute of limitations will of course bar an initial filing
of any claim which accrued prior to 1 January
1945, It is conceivable, however, that a case may
arise involving a claim which accrued prior to
1 January 1945, upon which a claim was filed
within 1 year from the date of accrual, and upon
which no final action has been taken. In such a
remote event, it is considered probable that a con-
sideration of the legislative history of the revised

Aitle will result in a decision that the Congress

intended no broadening of the original waiver of
sovereign Immunity to result from the omission
of the Hmiting phrase in the codification.

A minor oversight in an internal reference in
Title 28 is worthy of note, if only to save someone
a slight and momentary confusion. Sections
20671-2680 of the revision are contained in chapter
171 entitled “Tort Claims Procedurc.” The num-
ber of this chapter was 173 in the original bill,
but was changed to 171 by a Secnate amendment.
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civil actions in tort cases to the United States
district courts, and to certain other courts, “Sub-
jeet to the provisions of chapter 173 of this title”
[t was undoubtedly intended that jurisdiction
should be conferred subject to the provisions of
chapter 171, rather than chapter 173, as there i
o chapler 173 in the revised title as it now stands,

In line with the general revision of Title 98
with relation to the Fuderal courts, there has been
@ change in the wording of the original act which
contferred Jurisdiction in tort cases upon *the
United States distriet court . including
the United States distriet courts for the Terri-
tories and possessions of the United States.”  This
furisdiction is now conferred by Title 8, United
States Codeg section 1346 (b)), upon “the distri-t
courts, together with the Distriet Court tor the
Territory of Alaska, the United States District
Conrt, for the District of the Canal Zone and
the District Court of the Virgin Islands.™  This
change removed a prior question concerning the
applieation of the Federal Tort Claims Act to the
Panama Canal Zone., By express definition else-

United States™ includes the United States distriet
courts for all States, the District of Columbia,
Thawaii, and Puerto Rico.  The title also changes
the official designation “Uhited States civeuit court
of appeals” to *“United States court of appeals.”
The only other changes which appear to have
been made in codifying and re-enacting the pro-
visions of (he former Federal Tort Claims Act
are general changes in phraseology. Fhe prolixity
ol the original act has been appreciably reduced,
and the meaning has in some instances been clari-
fied. It is regrettable, from a practical stand-
point, that the convenient handle, “Federal Tort
Claims Aet,” is no longer an officially authorized
references and the dispersal of the provisions of
the Taw through numerous isolated sections of the
revised title makes for a certain awkwardness
when a general reference ig desirable. To mini-
mize confusion in referring to the various provi-
stons of the law during the transition period, there
i= reproduced below a table of parallel references
to assist in the location of the reincarnate provi-
sions of the dear (in cost) departed “FTCA™,

FEDERAL TORT CLAIMS ACT
Parallel Reference Table

*Repealed by See. 39, Public Law 773, 80th Cong., (62 Sitat. 869.

Original  Stat.  Citation: |
Title 1V, Pub. Law 601, :
79th Cong., 60 Stat. 842 |
816 I

Seetions of
Original Act

] :

- Original Seation | S
of 28 U, % (| ey Stat.
921, 21 nole,
022, 931-934,
O-41-946

New Seetion of 28 U, 8.
Cooo 1291, 1346, 1402,
1504, 2110, 2401, 2102,
2411, 2412, 2671-2680

Clitation: |
‘ Pub. Law 773, 80th |
| Cong, 62 Stal. 869- |
Lo100y '
|

AE* 60 Stat. 8420 00 o1 021 note P . 2t (Omitted.)

402% 1 B0 Stab. 8S42-84% .0 D941 P62 Stal. Y82 20671

A03*. L 60 Stat. 843 . 921 62 Stat. 9883 L 2672,

104* 60 Sab. 843 o 1 H22 . C62 Stat. U830 ] 2673,

110 () *. 60 Stal. S43 844 | 931 (v) D62 Stat. 933, 937, 1 1346 (L), 1402 (b),
(amended Pub. Law | |97, 973, 983, 2402, 2411, 2412
324, 80th Cong., 61 | | (c). 2674.
Stab. 722). 1 i

410 (b)*. 1 60 Stat. 844 931 (b) FO2 Stal, W83, 984 . 0 2675, 2676.

411* L0 Stab., 844 . 932 P62 Stat. 933, 9730 1346 (¢), 2411,

4192 (1) (Y* 0 60 Stat. S44 . 033 (1) P62 Stat. 920 0 _ L _ ] 1291,

412 (a) (2)*% 1 60 Stab. 844 845 } 933 (s.) | 62 Slat. 942, 964 ___ | 1504, 2110.

A12 (¥ oo 60 Stat. 845 - 933 by S __| (Omitted; covered by

| ; 1254, 1255.)

413%* L0 Stat. 845 934 ; o2 Stat., 984 - _ D 2677,

420%_ P60 Stat. 8450 L0420 CG2 Stab. 971 .. .-~ 2401 (b).

421* 00 Stab., S45 846, . 943 62 Stat. 984 . _____ 2680.

422% 60 Stat. 846_ . _ . C944 C62 Stat. 84 . 2678.

423%*_ 60 Stat. 846 . i 945 | 62 Stat. 984 . 2679.

124 (a) I 60 Stat. 846-847__ . __ : 921 nole . i P (Omitted.)

124 (h) 60 Stat. 847 Y | S R (Omitted.)
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