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FEDERAL COMMUNICATIONS COMMISSION
= WASHINGTON 25, D. C.

October 15, 1947

Mr Fd. B.i]q
Legislative Reference
Executive Office of the President

.Burean of the Budget

Dear Mr. Bailey:

This is in further reference to your letters of August 26, 1947,
gubmi tting for our consideration and comment two proposals by the Depart~
ments of Navy, War, and Justice, for amendment of Section 605 of the Com=— -
mnications Act of 193L. It will be recalled that Section 605 contains
prohibitions against the unauthorised interception and diwvulgence or use
of wire or radio cammunications of a private nature, which would include,
for example, wire tapping and the use of information so obtained and

the unauthorized divulgence by organizations, such as telephone
and telegraph companies, of the existence of contents of private ocomruni-
cations transmitted through their facilities. FEnactment of either of
the proposals advanced by the Navy, War, and Justice Departments as
nationa]l security measures would have the effect, inter alia, of maling
these prohibitions contained in Section 605 inapplicable In inquiries and
investigations made by those Departments pertaining to the national .
security. The following comments upon these proposals are submitted for
your consideration. '

Practices such as those prohibited under ection 605, particu-
larly wire tapping, have thus far been generally regarded in this
country with great disfavor. Although the Suprems Court in Olmstead v.
United States, 277 U.S. 438, held that the use of evidence of priva
Eﬁﬁm conversations, intercepted by means of wnauthorised wire tap-

ing, did not constitute a violation of the Fourth and Fifth Amendments
to the Federal Constitution, vigorous dissents to this holding were
registered by Justices Holmes, Brandeis, Butler and Stone. Moreover,
the policy underlying these digsents was subsequently enacted into law
by the adoption of Section 605 of the Communications Act and that policy
has been contimmed in effect until the present. In Nardone v. Und ted
States, 302 U.S. 379, the Supreme Court in a strongly worded opImdon held
That govermment employees, including law enforcement officials, were
included among the persons who were forbldden by Section 605 to engage
in the practice of wire-tapping. On numerous occasions since enactment
of Section 605 and armouncement of the decision in the Nardone cass in
1937, legislation has been proposed under which limited wire tapping and
interception of radio commnication by law enforcement officers would
bave been authorised (S. Res. 97, 77 Conge; He R 2266, TT Conge}
He Re @19' 17 Cong.; He Re h228, 77 Cong.; He J. Res, 273, 17 m.'
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He Jeo R“o 283,776@8.] He Jo Ru.”h,'ncong.s He Jo R.-n’
¥7 Congej He Jo Res. 41, 78 Cong.) Nons
and this wvas tzue even in many of these bills far more stringent

oases
covered by the proposed amendments directly contrary to thatr which has pre-
‘ nﬂaduntﬂm',andhnvinguobvimhnrimuminpactuponbuic
civil liberties now protected by law,
' relax

. In the event ths faocts should show a recommendation to
present nrovisims of Section 605 to be advisable, it is believed that there
are several aspects of the two proposals under discussion which wegrant
particular attention, Vith respect to the purposes for which sction with-
out regard to the prombitions contained in Section 605 would be authorised
and the limitations that may be applicable to the taking of such action, the
proposal of the Navy Department provides very broadly that Section 605 of
the Commnricati:css Act weuld be inapplicabls when "the interests of
national security® are involwved. Anthority would be vested in the Presi-
dent to issue mles and regulations governing utilization by thes several
authorised asencles of the authority that they would derive from the .
proposed amendment. This language is so braad that in practice a virtually
complete nullification of Section 605 would be possiblee The languags
in the proposal of the Department of Justice 1s somewhat more specifie.
Thus, under that propousal the proidbitions in Sectioa 605 would be
inapplicable in comection with investigations of interfarexce with
national sacurity and defense by treason, sebotage, espionage, seditiows
conspiracy, violation of Neutrality laws, violations of the Act re-
quiring the registration of agents of Foreign Principals, violatioms of
the Act requiring the reglstration of organizations carrying on certain
activities witldn the United States, “or in any other mamers"”

But for the catch-all words "or in any other zarmer®, it
would be anparent that the proposal of the Departuent of Justice is
designed to have application only with rospect to the investigation of
specific offenses in violation of specific statutes, In past bills
dealing with the sanc subject matter as the proposals here under dis-
Gussion, resort to such practices as wire-tapping has been proposed
4n certain categories of cases only upon reasonable suspicion of a
violation of 1law, Moreover, in order to avoid abuse of this provision
some of these bills have contained the added requirement that the
Attorngy-Ceneral certity in each case the basis for any such suspicion,
and that such certification remain on record. If an amendment to
Section 605 is deemed essenmtial, the proposal of the Department of
Justice should be modified to eliminate the catch-all provisian and
restrict the application of that proposal to cases in which there is a
reasonable basis for suspecting violations of specific statutes
refaerred to.
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From the explanatory note contained in the submittal of the
Department of Justice, the objective of that agency in advancing its
legislative proposal, insofar as Section 605 is concerned, appears to
be only to relieve the investigative agencies concerned from the
restrictions of Section 605 in the investigation of cases falling within
the scope of that proposal. It may be pointed out, however, that
actually the language of the Justice proposal may be susceptible of
e mch broader interpretation. Even in the absence of Section 605,
persons having possession or knowledge of private commnications would
be under no legal obligation to deliver such messages or information -
concerning them to investigators conducting a preliminary inquire in a
case which has not reached a more formal stage, such as presentation of
the case to a ~rand jury on the basis of specific charges, Ilowever,
under a broad interpretation of the language contained in the proposal
of the Department of Justice, evidence and informatiom concerming wire
and radio commnications believed by the investigative agencies to
pertain in some way to matters covered by the proposal would be treated
differently from any other possibly relevant evidence or information in
that there would be a legal obligation upon the possessor to reveal and
deliver the evidence with respect to wire and radio communications to
the investigative agencies, aven during the early preliminary stages
of the investigation and witjout the necessity of a subpoena or search
warrant. Of course, such a requiroment would go far beycnd relaxation
of the prohibitions in Scction f05. Under this broad construction,
for exarple, it might also be contended that representatives of the
investigative agencics would be authorised io visit the home of &
and without a warrant or other authority require that coples of certain
messages be turned over to them. Such & broad interpretation would, of
course, present basic questions of a constitutional nature.

In eccordance with your request, the enclosures accompanying
your letters of August 26, 1947, are returned herewith, Flease advise
us of any further assistance that we may render in this matter.

By Direction of the Commission.
~ /s/ Charles R, Demny

Charles R. Demyy
Chairman

Enclosures

Approved For Release 2003/11/04 : CIA-RDP57-00384R001000070080-8



Approved For Release 2003/11/04 : CIA-RDP57-00384R001000070080-8

MISSING PAGE

ORIGINAL DOCUMENT MISSING PAGE(S):

e lgainis

Approved For Release 2003/11/04 : CIA-RDP57-00384R001000070080-8



