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¥ = * | GENERAL COUNSEL DF THE :

< = | UNITED STATES DEPART

KS & | Washington, D.C. 20230 MENT OF COMMERCE
Lo A ’

Toncrzble Jermes H. Scheuer :
Chzirman, Subccmmittee on Natural,
‘Rescurces, Agriculture Research
“zné the Environment
U.S. Zcuse of Representatives
ashinctzon, D.C. 20515

Dear ¥r. Chairman:

_This will respond to your request for the views of this
" Department on legislation currently pending before your
Committee - < .

"mo establish a system to promote the use of land
remote-sensing satellite data, and for other purposes."”

2lthouch your request was in regard to H.R. 4836, a bill then
under consideration by the Subcommittee, our response will be
in reference to H.R. 5155, a bill subseguently introduced.
Our response=is on behalf of the Admin’stration, and incor-
porates the views of all other interesied agencies.

The cozl of H.R. 5155 'is to provide for the orderly transi-
tion of United States civil land remote sensing activities
from the public sector to the private sector in a manner
which preserves both continuity of land remote sensing data
and the technological leadership of the United States in the
civil lznd remote sensing field.

Title IT of the bill precvides for the marketing, by a govern-
ment ccntractor, of data generatecd by the present (Landsat)
sveten. Under the terms of title II, the government would
~etz2in ownership of the Landsat system and all data generated .
by it, while the contractor would be entitled to a portion of",
the revenue from sales of the data. Under title II, the
covernment may contract for the operation of . the system as
well, if the Secretary ci Commerce (the Secretary) Getermines
++e purposes of the Act will be serveé thereby. :

¥

ct

the

mitle TIT of the bill provides for the Secretary to contract
vith z orivate sector party for the provision ci the capabil-
=y o7 sroducing remcte sensing deta in certain cuantities

2~d 2zt = certzin minimum level oZf guality for a period of six
vears. The contract may provide for a payment by the Secretary

»
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the capital costs of -achieving such a capability,
mev not provide for any guaranteed data purchases by the
covernﬁent. 211 data gererated by the contract operator must
e zvailzble for sale on a nondiscriminatory bas;s.

to covex

v b
~ e

3

~i:1e IV of *he bill grants to the Secretary authority to
Iceve licensés for the creration of remote sensing systems.
~isle V c¢f the bill proviées for a continuing federal role in
vesez-ch z=C Cevelooment in the field of remote sensing..
~isie VI oF the bill states federezl policy regarding nondis-
cipizztcrv disseminaticn cf dataji provides for archiving of
catz Ly +the Secretary, anrd contains a number of miscellaneous
crovisions. :

-

mhe Acministration siipports H.R. 5155, with ger?;in technical
chances, as zn appropriate framework for ac@mevmng the
commercizlizztion of civil land rerote sensing from space as
coon zs ccssible, while rzintaininc the U.S: lead in %and
remote sensing, with the private sector making the major
finencial investment.

+0 be the most thorough and exhaustive effort to date

o Getermine the "next steps" in the Landsat program that

most. facilitate the transfer of land remote sensing ogeratlons
a Request For Proposals
follow-on system and the transfer

o the private sector. Ve have issued

’O - ‘
("R”rP") for deployment ol a2 Lo £
of +he current sysitem to the private sector. Seven responses
Lave been received and are being evaluzated by a Source
Tvaluztion Board established for this purpose.. The.Board
expects to submit recommendations to the Secretary 1n June,
1084,

it would be extremely
snfcrtumzte if +the work c¢I the Board and the ;espondents t$_
P =T were to be disceried or repeated. Thls‘wogld result
‘o sics z~t znd costly celays ir the ccmme?CLa}lzatlon
mherefore, our principal concerns lie with any

+he bill which may or would invalidate the RFP.
essentizl that zgency missions currently
~emote sensing not be adversely

28ministrztion,

-~

In +the view ¢f the

. . . -
- - [ cosh i)

P e T

TTXoclectses.

zrovicsiecns ci

et foxrth as follows. AcGéitioneal
se
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Recuired Marketing. Section 201(a) of the bill may reguire
the Sec-etary to contract for the marketing of data generated
by the current Landsat system. : T

mhe Adminisiration is not opposed in principle to the concept
of privete-sector marketing of Landsat data, and the RFP
enccuraced bidéers to take over the operation of the Landsat
evestem znd the marketing of data generated by the system. ,
Zcwever, there was no recuirement in the RFP that a bidder do
cc. Thus, if the successful bidder in the RFP process does

ros vacdertake to market the data, an additional procurement
fion mzy be recuired for the marketing component.

m
0«

[0

é¢ministration is opposed to section 201(a) as currently
eé since it could pose a dander to the execution of a
act awarded as a result of the RFP process. Because the
:& not reguire that respondénts bid on the marketing of
dsat éata, companies that were interested primarily in the
keting component likely chose not to submit a proposal.

£ +ifle TI were enacted in its present form, these companies
—— 25 well as unsuccessful bidders -- may seek to invalidate .
+he results of the RFP on the ground that it d4id not fully
comply with the requirements of title II. Such efforts could )
éelay implemeptation of the title III contract. 2 delay in
implenentation would in turn assure significant gaps. in the
@ata stream upon the demise of Landsat .”.-- a result to be
avoided a2t all costs. .

.
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mhe Administration. is thus opposed to the apparent require-
ment of section 201 (a) that a marketing procurement be
unéertzken. We would support a provision which grants the
Secretary discretion in determining whether to carry out such’
z procurement. We would also support alternative provisicns
(1) recuiring further marketing efforts if, upon conclusion
cf the RTP process, it becomes apparent that such effort
voulé be in the national interest, or (2) permitting the
combinztion of the two procurements by the Secretary in 2
—z-=ne- ccnsistent with that adopted by the RFP. o

- of the Title III Contract. Section 302 of the bill

Ces trat tne conctract entered into by the Secretary
mitle ITI shall rezsonably assure the provision of
ensing data for a period of six years, terminating
zre- the expiraztion of this six-year period.

sh of the contract will ‘depend on & nurber of
jtionsg, iz is our opinion that the six-year
1z2ted bv +the bill may be overly restrictive. A
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~ore likely period for successful conversion to full commer-
cial coeration would be approximately eight years rather than
six». The eight-year period would not include the time prior
+o +he launch of the first commercial satellite, which is.
likelv to be two-to-four years. Thus, while the term of the
ccntrzct described in Title III should be negotiable rather
=»zn being sét for a prescribed period of time, we would
—~eer +ke ouvter limit +o be at leazst eight years rather than

six.

~i+ls +o Lzndsat Dzta. Section 202{a) of the bill provides

TSzt <-<ie o any anc all éata generated by the Landsat

svster shell remain with the government, while providing that .
=he Title II contractor be entitléd to revenues from the sale

cf copies of data from the system.” The RFP offered bidders

the coooriunity to-bid on the entire current Landsat system,
incluzing both the space and ground segments.

idéer were to probese assumption of both ownership and

ion of the system, acceptance of this proposal would )

ently be prohibited by the legislation as currently - .
The reguirement that the government retain title

create copyright problems, inasmuch as the marketing :

or will undoubtedly insist on the right to restrict

v+ion and sale by data purchasers. . .
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e therefore sucggest that the bill permit a transfer of t%tle oy ‘
eoon a2 Getermination by the Secretary that this would be in SR
+he rztional interest. If this recommendation is not adopted,
we strongly suggest the azddition o:f appropriate cogxrlght
provisions. e

Czpitalization Costs. Section 302(b) (4) of the bill prqvides
T5.< +ne contract entered into by the Secretary under Title III
o +the bill may proviée for a payment by thg §¢cretary to
cover =z mortion of the cezpital cost of prov1d1ng~re@ot§
cemsinc capzbility. This payment may also be made in install-
—ente mzced on progress cover the life of the contract.
wniie the-e will be costs associated with developing the -
czozbhilityv recuired by the Title III coritract, we are not
Se-syzded thzt a cepital payment (or payments, as the case-
—zv bz} is the cnly & erteble finencial arrangement. It may.
= ==z= ~Erme AN

vantageous to the government. The

1-2 v
§op- 1

R I I

2

C ol

1 vehicles, such as loans or loan
e &C

=3

1 DO Y

g
+ the Secretary greater discretion
1 structure of the contract.

’
.
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Cvareanteed data purchases. Section 302(b) (6) of the bill

orohibits cuaranteed data purchases by the federzl government. -
While the RrP made it clear that the government would ‘not

enter into an exclusive data purchase arrangement with any

centractor, and would not necessarlly agree to a proposal
recuiring guaranteed purchases, it is nevertheless the view.
o +the .Z<ministration that this restriction is not in ‘the
interests cf the government. It may be that some minimal
level oI cguar ranteed purchases may recommend itself as an
zcorcorizte means of compensating a contractor over the life
cZ +he contract. If so, we éo not wish to precluae adoption
cZ such & ccntract term.
Rebates. Section 303(b) reguires:that at least 5 percent of g
the price of cdata sold to the government be rebated to the
Treasury, This provision unduly restricts flexibility of the
‘fbidder in structuring his bid. While rebates in connectiocn
with covernment purchases may be perfectly acceptable, it is
not in the government's interest to require this arrangement.
Such 2 *euulremont will only narrow the range of choices
availzble to the Secretary in selecting the best deal for the

Goverament.

Peportinc. Section 502(E&) of the bill provides for-

joint preparation and transmittal to the Congress by the~
A€ninistrators of NOAA and NASA of a re»ort contalnﬁng, among
‘other things, a unified national plan for remote sen51ng
research and development applied to the earth and its atmosphere.
Cur experience with such joint reporting is that it works
poorly, et best. We would recommend that the reguirement for

2 joint report be deleted. .-

M0
Q
OIJNS

ncv allocation. Section 605 of the bill encourages
1ocation of government and other civil radio frequencies
ense holders by the Secretary and the Federal Communi-
ns Commission. We recommend that =ectlon 605 be amended
-lv to reflect the primary responsibility of the Federal
::L:‘ﬁatlons Cormission for the a551gnment of freaguencies
ncmcovernmerntal users, and the primary responsxblllhy.o*
e Decazrtment of Commerce, through the National Telecommuni="
+ione ané Irformation Administration, for the allocation of
ermmantal Zrecuencies. :

rt
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@ above, and with Zurther technical
tached mzterials, the Administration
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e have been advised bv the Office of Management and Budget
+hzt +here would be no objection to the submission of this
~eport from the standpoint of the Administration's program.
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Technical Comments - S. 2292 “ {
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Sﬁrike this subsection and insert the following: -

.. "(5) "United States private entity" means any
citizen of the United Statés, any nongovernmental
entity, or any consortium of (i) nongovernmental
entities, or (ii) governmental and nongovernmental
entities. In the case of an entity or consortium,
the term means an entity or consortium the majority

_ of whose assets is owned by citizens of the United
States, the majority of whose personnel is comprised
of citizens of the United States, which (in the case
of a consortium) is administered by a central, . .
responsible person or entity designated by the-
consortium, and whose principal place of business .is
in the United States." T

NOTE: The definition has been enlarged to include -
individual citizens, since the prohibitions of title
IV must apply to individuals as well. The idea of é.
central, responsible management entity for consortia
‘hes been transposed from section 402(b), because it

is definitional in nature. ' .

~ Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDP05T02051R000200270004-6
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ce 6, line 3 - vage 7, line 6:

1y
(4t}

‘Strike this section in its entirety.

either unnecessary or undesirable.

éﬁbsection (a) to a large éxtent restates existing

law. In addition, howeve;; ﬁaragraphs (1) and (2) may
be interpreted as imposingiupon the Secrefary a
.higher duty with respect to the dispositioﬁ of

Landsat 4 and Landsat D' than the government_hgs
already undertaken pursuant to international agree-
ment. The meaning of paragraph5(3) is uncléar, but
probably restates existing law.

Subsection (b), the purpose of which is evidently to-
protect the title III operator, is unnecessary. The
memoranda currently in effect may by their own terms

Le extended. The government will not exten& its
cbligations under the memoranda beyond its ability to-
fulfiil them, which will terminate updn the pr;cticél 3

ce of the system. These memoranda are binding

Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDP05T02051 R000200270004-6
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only upon the governmment and cannot bind subsequent

private sector operators of remote sensing systems.

Subsection (c) provides that the government may
cortinue to contract out the operation of the current -

svsten. This provision restates existing law.

Suksection (c) further proéides, however, that

-  ownership of the system and;the~data must remain with

| the government. .This provision is_directly contrary
to the terms of the Request for Proposals (RFP)

"

issued by the government, which permits the fespon— .

"o

dents to bid on the operation and ownership of the

‘current system. If an otherwise attractive bid .
contains an element providing for the assumptidn.of
title to the existing system, the government.would be
d unzble to accept this bid. As a result, the goverm--
ment ray be forced to accept a less satisfactory bid,
accept no bid; or repeat the procuremenf. Any of |

+hese results would be undesirable.

Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDP05T02051 R000200270004-6
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Change "202" to "201".

-————

[N
(%

t:i.e +he word "shall" and inser t the words “is

<

authorized".

'NCTE: Section 202 recuires that the Secretary con-
tract out for the marketing of Landsat data. This’ .

recuirement has two significant drawbacks: ' . .

First, if this provision is enactéd, it will -require
that a new, separate procurement action be garried
out for this marketing function. This is because the
TP does not require that bidders bid on the market-
ing of Lendsat data, znd because we anticipate that'
w, if any, bidders did so. The requiremeﬁt that
such & procurement be carried out.is extremely
turdensone and wasteful. By the time it is completed

=zrZ the con;ractor cemmences work, there wi l1 be

)
)t
!
ct
’_)
(>
]
[
bty
n)
l

ny - life left in the system and thus

-2 contractor's cpportunities to accomplish anything

Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDP05T02051 R000200270004-6
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significant Qill be either extremely limited or
nonexistent.
Second, there is the real possibility that enactment .
of this provision will delay or prevent execution of.
the title III contract, thus raising tﬁé real possi-
bility of significant data gaps. This is because
companies who did not reépgnd to the RFP beéause they
&ére‘not interested in theioperations side may bring
- - suit to invélidate it because they were not given an

| opportunity to bid on th; marketing as this provision
apparently requires. Litigation would undéubtedly
bring the execution of the title III contract to a
halt until the issues raised in the lawsuit were - -
‘resolved. |

The undesirability of this provision cannot be

overstated.

Pzce 7, line 11l:

Before the word "contract!, add the word "to'.

1 Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDP05T02051R000200270004-6



+ Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDP05T02051R000200270004-6

-6 -

1

zce 7, lines 13-14:

Strike and insert the following:
"data collected during the useful life of the Landsat

system, as determined by the Secretary. Any such
contract shall provide that --".

“CTZ: This chance makes élear that the contfact
édverns only data collecteéiby the}Landsat system
during its ﬁseful life, qujthat the Secretary has
ciscretion to determine when the useful life of the

system terminates.

Pace 7, lines 17-18: . _ e .

Strike and insert: .-

"ahle on a nondiscriminatory basis.'.

KOTE: This term hes been defined.

~ Declassified in Part - Sanitized_Cbpy Approved for Release 2011/11/28 : CIA-RDP05T02051R000200270004-6
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‘Redesignate subsection (b) as subsection (c), and insert a

T

new suthsection (b) as follows:

"(b) Such contract’may provide for the operation -
cf, and transfer of title to, the Landsat system as
ceternined by the Secretary to be approorlate and in
the naulonal interest.".

PZce 8, line 10-vage 9, -line 6:

Delete this subsection.

' NOTE: Present subsection (c) creates undesirable and
‘unnecessary ambiguities concgrniﬁé the role of
Congress in. reviewing the selection actions of the
Secretary. It may be read to mean that after the
Secretary awards a contraét, the congress may review.
thet award. This is bad contracting procedure, and_
will place the chill of uncertainty on the entire
crocess. Bidders will be reluctant to commif full.
resources té a bid because they will be -more than

usuzlly uncertain of the outcome.

~ne Secretary has the obligation to keep Congress

inZormeé of develcpments. It is also in his interest

 Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDP05T02051R000200270004-6
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to do so, since Congress will .also have the last word
on any contract, the contract being contingent -upon

rnonies being apprcpriated.

=zowever, the Congress should set policy governing the
ewaré of this contract, and the Secretary should be
cgranted adequate discretion and authority to execute

that policy.

Change "203" to “202".

?ace 9, line 15: : o

2fter the word “data", add:

[&]]

M. an

_ (3) such other factors as the Secretary deems
a“o*o:rlate and relevant!.

2~T: The Secretary should retaln some Qegree of

Giecretion in the award of the thle II contract. It

Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDP05T02051 R000200270004-6
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would not be desirable to "lock him in" to only two

selection criteria. . :

Pace 11, line 9:

Strike "six" and insert "eight".

Pzce 12, lines 1-21:

Delete this subsection. See comments on present section

202(c).

Page 14; line 5 - page 16, line 23:

Strike the entire section and insert new section-as set

out in attachment to these comments.

NOTES: The bill currently contains no provisions
governing the "qualifications':of licensees. (The
cnly provision which may be so construed - dealing

with the establishment of "a "central, reponsible

~ Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDP05T02051R000200270004-6
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entity" by a consortium{ may be considered defini-
tional, and we have for this reason proposed moving
it to section 103(5).) Ambiguities concerning what
constitutes a "gualified" entity are thus raised, but

rot resolved, by the use of this term.

Cgrrently, the bill contéigé no criteria by which the
Secretary can determine whg%her an application should
be granted bijdenied. Injtgeory, gll‘applications
from United Statés parties which are in correct form
rust be cranted, even though it may be quife clear
that the applicant is not "cualified", g;g;,_that i£
does not have adecuate financial or technicai:fe-
sources, or that it does not hav;?adequate insurance -
coverage, or that there is substaﬁtial evidence that

the applicant will not abide by the terms of ‘the

license. . .

We think that section 402 czn also be clarified

regeriing the steps which the applicant must "agree
in advance":to tzke [e.g., present sectien
£22(c)(2)], and what the licsnsee is reguired to do

v-ier the terms of the license [e.g., present sec-

—iens 402(b) and 422(c)(3)].

. Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDP05T02051R000200270004-6
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We emphasize-fhat the bill should set forth each
action which the government wishes a licensee to take
or refrain from taking during the operéfion of his
.system. The bill should further require that éach of

these steps be set forth in each license issued.

The House bill (H.R. 5155) contains expanded
ﬁrovisions regarding the Secretary's regulatory and
.. enforcement authorities. We believe these are an

essential feature of any_title IV licensing scheme.

face 17, line 2:

After "403.%, insert "“(a)'.

Pace 17, line 11:

Insert new subsections (b) and (c¢), as follows:

"(b) The prov151ons of this Title shall not
pply to any activity carried out by the National )
Zeronautics and Space Administraticn pursuant to its
u;horlty under Title IV of the National Aeronautics
end Space. Act of 1958, as.zmended.

)

]l

1 Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDP05T02051R000200270004-6



Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDP05T02051R000200270004-6

- 12 -

“(c) Nothing in this section shall affect the
authority of the Federal Communications Commission to
assign radio freguencies pursuant to the Federal
Communications Act, as amended."

Strike this section and insert as follows:

-

"(b)(1) The Secretary shall continue to
provide storage, mazintenance and access for unen-
hanced data from ' civil remote land sensing systems,
including, in his discretion, such data from the .
Landsat system, the system operated pursuant to
title III of this Act, and any system licensed
pursuant to title IV of this Act. - :

"(2) Storage, maintenance and access shall be
undertzken only with respect to data which the
Secretary, following establishedarchiving practic-
es, determines to have real or potential value to
the Netion. - -

"(c) Copies of all data generated by any »
system operator under titles II, III, or IV of this .
Act shall promptly be made available to. the Secre- .
tary by such system operator in a form suitable for
processing for storage, access and maintenance.

The Secretary is zuthorized, subject to appropria-
+ions therefore, to pay to such system operator
rezonzble costs for reproduction and transmittal of
such copies.

n(3) (1) Rny system operator shall have the
exclusive right tec sell all data generated by such
" operztor for a period not to exceed ten years irom
: zte such cdazte are generated. During the
ten-vear period, the Secretary shall not engage in
ctivity which infringes upon this right.

Declassified in Part - Sanitized Copy Approved for Release 2011/11/28 : CIA-RDPO5T02051' R000200270004-6 .
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"(2) Any system operator may at any time
relinguish, with respect to any data generated by
such operator, his exclusive right to sell such
data. Such relincuishment shall be transmitted in
writing to the Secretary.

M(e) Following the relinguishment or expira-

tion of such exclusive right to sell data, the data
shzll be in the public domain and the Secretary and
may be distrubuted by the Secretary at prices
refiecting the rezsonable costs of reproductlon and
<ransmitta

"(f) In.carrving out the function of this

section, the Secretary may use existing facilities
or may contract for the performance of such func-

" ~ tions, to the extent prov1ded for in advance by

. zppropriations acts.' g

" KOTE: The principal change effected in this re-write

is to ensure that the Secretary does not perform a
"yarehousing" function for system operators at
-taxpayer expense. Presently, tl.: bill may be inter-
preted to require the Secretary to store all data -
generated by system operators, and return it to them
upon demand, for only nominal fees. This is not a
Gesirable result. System operators should,be respon-
sible for their own storage, maintenance and cCCQSS,

=ntil such time as their exclusive right to the data

either expires or is relinquished.
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