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FEDERAL COMMUNICATIONS
COMMISSION

[ Docket No. 18260; PCC 74703}

FAIRNESS DOCTRINE AND PUBLIC
{NTEREST STANDARDS

Fairness Report Regarding Handiing of
Public issuss

In the matter of the handling of public
issues under the Fairness Doctrine and
the Public Interest Standards of the
Communications Act, Docket No. 19260.

1. Introduction, 1. By notice 1ssued
June 11, 1971 (Docket No. 19260, 30 FCC
2d 26), we instituted a proad-ranging in-
quiry into the eficacy of the fairness
doctrine and related public interest poli-
ries. Observing that almost 22 years had
passed since we last gave comprehensive
consideration to the fairness docrtrine,!
we stated that the time had come for &
reassessment and clarification of besic
policy. While we noted that in view of
sections 315(a) and 3(h) of the Coms«
munications Act, the Comumission could
not. “sbandon the fairness doctrine or
treat broadcasters as common carriers
who must accept all material offered by
any and all comers,” we did empharize
that these statutory standards were
broad in nature snd that tbherefore
“ghiere can and must be considersble lee-
way in both policy formulation and ap-
plicetion in specific cases.” In this regard,
we asked that interested parties formu-
iate their specific comments in light of
two general but fundamental considera-
tions of Commission _policy. First, in
view of the profound, unquestioned na-
tional commitment embodied in the First
Amendment, our goal in this area must
be to foster “uninhibited, robust, wide-
open” debate on public issues. "“New
York Times Co. V. Sullivan,” 376 U.8.
254, 270 (1964). Our inquiry was there-
fore directed in primary part to the
question. of whether the Commission’s
application of the doctrine has indeed
been consistent with that goal and has
promoted it to the maximum extent.
Secondly, we also stressed that any pro-
motion of this objective must be com-
patible with the public interest n “the
larger and more eftective use of radio."”
47 U.S.C. section 2303(g). Noting that
u .« ¢ to a major extent, ours is a comy
mercially-based broadcast system and
that this system renders & vital service
to the nation,” we emphasized that
“1a|ny policies adopted by this Commis-
sion * * * should be consistent with the
maintenan~e and growth of that system
and should, among other appropriate,
standards, be so measured.” These basic

' The Commission’s first general statement
on fairness doctrine principles was set forth
in the Report on Editorializing by Broadcast
Licensees, 13 FCC 1246 {1949). HBriefly stated,
+{hé ductrine imposes two affirmative respon-
sibil.ties on the broaduaster: coverage of is-
sues n7 public Importance must be adegquate
and must fairly rafiect diftering viewpoluts.”
Columbla Broadcasting System, Inc. v. Demo-
cratic National Commilttee, 412 U.S. 94, 111
(19749) thereinafter cited a8 BEM).
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policy considerations have led the Com-
mission to initiate this inquiry and have
coptinuad to guide us in the raview and
reformulation of the fairpess doctrine
set forth in this report.

2. To facilitate consideration of the
many complax problems involved, we di-
vided the inquiry into four parts, eu-
titled: II. The Fairness Docirine Gen-
erally; III. Application of the Falrness
Doctrine to the Brosdeast of Pald An-
nouncements; IV. Accees Gererally tn
the Broadeast Media for tha Discussion

‘of Public Imues; and V. Aoplication of

the Fairness Doctrine to Politiesl Broad.
casts® Intarested partiss were invited to
comment on any issus or aspect of thase
subjects. We have received and reviswed
the written comments of pumerous par-
ties renresenting ths sdvertising snd
broadcasting industries, . labor unicus,
public interest, environmental and oone-
sumer grouns, 1sw schools, and other ine
terested individusls and organisations”
Finally, in March 19073, ws dewndan a full
week to panel discussions snd oTal aryu-
raents on the iasues raised in this inauiry.
Some fifty parsans participated in the
panei discnssions and about thirty sddi-
tional persoms presentad orat argument
to the Commission. While this Raport
does not specifically addreas every sug-
geation which has been raised in tha reo-
ceeding, we have given them sll careful
consideration in resching the conclusions
and policy judgments sat, forth herein.

II. The jairness doctring generally—
A. Broadcasting and free speech. 3. We
believe that it is appropriats to begin our
evaluation of the fairness doctrine with
a consideration of the underlying pur-
poses of the dontrine and irs relationship
tn freedom of spesch. In 1649, we net
forth the basic premizes of the doctring
in these terms:

1t 1s sxlomatic that one of the most vital
questions of ma3s communication in & Ge~
mocracy is the developmaent of sn informed
public gpinton through the publio Gisearal
nation of news and idess conoarning the vital
public issues of the day * * °. The Commise
sion has consequently recognised the nesss~
sity for licensees to davote & ressanable
percentage of their broadcast time to the
presentation of news and programs dewoted

—————————

* The Commission’s First Raport—Handling
of Political Broadcast, 38 FCC 24 40 (1973),
was issued on June 23, 1972, and dsalt with
the issues raised in Part V nt tha inguiey. A
copy cf this Pirst Report i3 sttached havete
as Appendix A, We sxpeditad consideration
of this portion of tbe fnquiry in order to
clerify and trest the maior questions pre=
sented therein prior tn the 1972 genaral
elaction campsizn period. We Dbalieve, howe
ever, that 1t 18 desirable in thes context of
this renort to supplement onr ot
the political fairness issues discussed in owr
First Report.

3 A list of major contributors can be found
in Appendix B. Bome submitting comraents
after filing deadlines may not be included
therein. Over 20 parties filsd comments snd/
or replies in Part II; over 40 parties fllad
Part III (sn sdditional 71 comments ware
received ln response to the statement of the
Federal Trade Commission in Part IIT) ; nore
than 30 comments were filad in Part IV; snd
approxunately 15 comments in Part V.

004-5

]

to the sonaldenntian and dlssussion 0f puhllg
fasuss Of interest in tha comrounity serveq
by the partioular statian, And ws Davy resege
Dived, With reamast tn puch prograros, the
wmtngnampuhucmum
SOty o be jnf-~—ad gud to DAY presanted
10 1% for accapte=as or retaction the alfferent
attitides and *i=>nointg ornowning these
vital ang often onntrrwavaial agues whish are
held by tho varinug grouns which make up
the community. 3z ta thie sight of the publis
to be Informed, Fihae than A0y right on the
pArS of the firwsenmant, pny broadanst U=
CODMS OF ARY InAtwidva) tnamber of t2e Dub-

particuler
mmm.ﬂb.mumtwmmmd
mwmamm
on Editerielimng, 18 PCC 1244, 1940 (2040).
4. At first anpearancs, this afirmetive
use of government powaer to and”

Thrauspout moet of our history, the
pﬂodpﬂtnmﬂmdthomw-
mmmmmmmmm&
piace of Mesx by praciunding oYM~
mantal intruginn, However, tha srntinu-
ing swolution of tha padis ot mAN
and in tarms A concantration oT OO~
trol—bag jad sgradimlly to a diffarent

wedmans, This

sibla dissempinaiion ¢ the Lnfermstivg rom
Qivevee sBd ARtaganiatic smirens 1o ansqutial
tot.hov-‘mmmop\-bm.ms.m.
mu.mmaummnq.mmy
that the gevarmmaent itseit ahall

ot Lnnede tne free flow nt joses G0es not
afflord pon-grvermmantal combinations & ref-

at %0,

8. In the fleld of broadcasting, the
principal impedimant to free expression
arines not from any snti-competitive
practizes, hnt from the physical char-
actaristics of the mediym itself. Practical
experiance in the eaily years of radio
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made it obvicus that & compiste lnissez-
faire policy on the part af the govern-
ment would lead to the destruction of
effective radio communication sand thus
to a frustration of the baxic goals of
the First Amendment. ¥or a brief period
during the nineteen twenties, govern-
ment regulation of broadcasting was
virtually non-existent, and broadcasters
had the same freedom of action tradi-
tionally afforded the publishers of news-
papers or magazines. The underlying
policy was -that “anyone who will may
transmit.” 7 Cong. Rec. 5479 (1826) (re-
marks of Congressman White). The re-
sults of this system were disastrous bnth
for the broadcasting industry and for the
listening public:

From July 1926, to February 23, 1827, when
Congresa enacted the Radio Act of 1927
altost 200 new radio stations went on the
sir. These new stations used sny frequency
they desired, regardliess of the interfereunce
thereby caused to others. Existing stations
chunged to other frequencies and increased
thelr power and hours of operation at will,
The resull was confusion and chans, With
everybody on the air, nobody could be heard.
FCC Office of Network Study, Second Interim
Report on Television Network Procurement,
65-66 (1885).

7. In 1927, Congress acted to end the
crisis by establishing an effective system
of government licensing. It would have
been unthinkable, of course, for the gov-
ernment to have been in the business of
deciding who could publish newspapers
and megazines and who could not. In
purely' practical terms, however, it was
obvious that licensing was essential to
the development of an effective system of
broadcasting. In the case of “National
Broadcasting Co. v. United States,” 319
U.8. 180 (1943), the Supreme Court con-
cluded taat, because of the scarcity of
avaiuable frequencies, the licensing sys-
tem established by Congress did not vio-
late the First Amendment. In an opinion
written by Justice Frankfurter, the Court
found that the freedom of speech did not
include “the right to use the facilities of
radio without a license.” Id. at 227. It
made it clear, furthermorve, that the
Commission was not limited to the role
of a “traffic officer, policing the wave
lengths to prevent stations from inter-
fering with each other.” Id. at 215.
“{Tlhe Act,” the Court held, “does not
restrict the Commission merely to super-
vision of the traffic. It puts upon the
Commission the burdcn of defermining
the composition of that traffic.” Id. at
215-16. But, while the NBC case did
establish an expansive view of Commis-
sion powers. it still left a great many
First Amendment questions unanswered.

8 Some twenty-six years later, in the
landmark decision in “Red Lion Broad-
casting Co. v. FCC”, 395 U.S. 367 (1969,
the Court set forth a comprehensive First
Amendment theory which vindicated
both the licensing system and the Com-
mission’s fatrmess doctrine. Justice
White, writing for a unanimous Court,
reaffirmed Justice Frankfurther's thesis
that because of the scarcity factor, li-

FEDERAL

Sanitized Copy Approved for Release 201 1/08/17 : CIA-RDPO5C01629R000701560004-5

NOTICES

censing was permlesible! The Pirst
Amendment, in the Caurt's opinton, did
not confer upon anyone the right to
operate & radio station:

{I]f there is to be any eflactive communi-
cation by radio, only a few can be licensed
and the rest must be barred from the sir-
ways. It would be strnge 1 the MNrst Amand-
ment, aimed at prmiecting snd furtharing
communications, pravanted the governmant
from msking radio enmmunication possibls
by requiring licapses to brosdcast snd by
limiting the number of licenres 30 as not
to overcrowd tbe spectrum Id, at 389.

It was thus concluded that the bassic
purposes of the First Amendment would
be undermined i{f there were “an un-
abridgeable First Amendment right to
broadcast comparsble to the right of
every individual to speak, write, or pub-
lish.” Id. at 388. ‘

9. While the licensing system was thus
designed to furthar First Amendment in-
terests in the broacdcast medium, it was
necensary to define thoee interests and
identify their forus and means of imple-
mentation® S8bhould the licensees chosen
by the government be accorded an abso-
lute apd unrestricted right to sdvance
their own views to the exclusion of those
of their less privileged fellow citizens?
Or shauld there be some provision made
to insure the recognition of the Pirst
Amendment interests of those citizens
who are of nrcasxity denied the oppor-
tunity to operate a brosdeasting statim?
In language strikingly close to that fonnd
in our earlier “Revort on Editorializing”,
the Red Lion Court stated that “({lt
is the right of the viewers and listeners,
not the right of the broadcasters, which
is paramount.” Id. at 3¢0. While private
businessmen were licensed to operate
radio stations, “{tlhe people as a whole
retain their interest in free spesch by
radio and their collective right to have
the medium function consistently with
the ends and purpose of the First Amend-
ment.” Ihid. (emvhasis supplied), That
Amendment, 25 it has long been recog-
nized, “rests on the assumption that the
widest possible dissemination of infor-
mation from diverse and antagonistic

¢ This scarcity principle is not predicated
upon & compsarisnn hetwser the number of
broadcast statinns and the number of dally
newspapers in & given market. The trie mea-
sure of scarcity !s In terms of the number
of persons who wish to brosdcast and, in
Justice White's language, there are still “sub-
stantially mors individuzis whq want to
broadcast than there are frequencies to allo-
cate. 395 U.S. at 388, ’

s Profestor Emerson has ocutiined this prodbe-
lem in the f{ollowing terms: “{o]nce it is
assumed that » scarcity of broadceasting factl-
ities exists the next question becomes, what
follows from that? * * * In purely common-
sanse terms it would ssem to follow that,
if the govarnment must choose smong appli-
cants for the same factlities, it should chonse
on some seusible basis. The only sensible
basis I8 the one that hest pronotes the sys-
tem of freedom of expression.” T. Emerson,
The System of Freedom of Expression f63
(1970},
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murces 1s essential to the welfare of the
public * * *." Associstad Preas v, United

Etates, ,328 U8, 1, 20 (1945), In this
respect.-the purposs of the First Amend-
ment is pot simply ta protect the sneech
of particular individuals, bt rather to
preserve snd promote tha informed pub-
lic opiniom which is necessary for the
continued vitality of our democratic
soclety and institutions. As the Supreme
Court has elsawhere stated, “speech con-
cerning public affairs is more than self-
expression; it is the essence of self-
government,” *“Carrison v. Louisiana,™
379 U.S. 84, 745 (1984), and *“Itihose
guarantees [of the Pirst Amendment)
are not for the benefit of the press so
much as for the benefit of all of us.”
""llggg. Inc., v. Hill™ 385 U.S. 374, 389
10. In light of this fundamental pur-
pose of the First Amendment and the
paramount right of the puklic to have
that purpose implemented in the broad-
csst medium, it became clear that the
license granted by the government to g
chasen few could not be considered as
a privilege to “ignore the protlems which
beset the peovle or * * * exclude from
the airways anything but their oun views
of fundamental questions.” 285 T1.8. at
354, As the Rad Lion Court rioted, “the
First Amendment confers no risht on
licensees to prevent others frcm broad-
casting on ‘their’ frequencies and no
right to an unconditional monnpoly of
& scarce resource which the Government
had denied others tbe right to use.” 395
U.8. at 391. Rather, the constitutional
status of the broeadeast licensee was
fdentified in the following terms:

[A}s far as the Pivst Amendment is con-
cetnad thoss who sre licensad stand no bet-
tar than those to Whom licenses are refused.
A license parmits droadessting, dut the li-
censee has no constitutimal right to be the
ons who holds the licerwe or to monopoiize a
radio frequancy to the exclusion of this fel-
low citizens. There is pothing in the Pirst
Amendment which prevents the Government
from requiring a licensse to share his fre-
qency with others and to conduct himeelf
a8 & proxy nr Sdueiary with obligations to
presant those views and voices which are
representative of his community and which
would otharwise, by necassity, be barred from
the airwaves. Id. at 389.

11. Thus, in the context of the scarvcity
of broadcast frequencies and the result-
ing necessity for gnvernment licensing.
the Firet Amendment impells, rather
than prchihits, governmental promotion
of 2 system which will ensure that the
public will be inforrmed of the important
issues which confront it and of the com-
pating viewpoints on those issues which
may differ from the visws held by a par-
ticular licensee. The purpose and foun-
dation of the fairness doctrine is there-
fore that of the First Amendment itself:
“to preserve an uninhibited marketplace -
of ideas in which truth will ultimately
prevail, rather than to countenance mo-
nopclization of that market, whether it
be by the Government itself or a private
licensee.” 395 U.S. at 380. In accordance

18, 1974
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with this visw and theory, the Court in
Rad Lion held that

It doay pat violate the First Amandment to
treat lioensees givan the privilsge of using
scarcs radio frequencies as proxiss for the
entirs community, obligated to give sultable
time and attantion to mattars of great pudilo
concern. To onndition ths granting or re-
newal of licenses sn s willingnass to prasent
representativa community viaws on contro-
versial lasues is cobsistent with the ends
and purposes nf those constitutional provi-
sions forbidding the abridgment of freedom
of speech and freedom of the press. 395 US.
at 394.

12 That the government should act
afrmeatively to preserve end promote
the greater listening and viewing pub-
lic's First Amandment interests in broad-
casting is a concept which some quarters
still find diMcult to accept. But while
arguments have been and will continue
to be made as to the wisdom of the fair-
ness doctrine and its application in par-
ticular cases, its statutory support* and
constitutionality are firmly eatablished.
BEM, 412 US. %4 (1873); “Red Lion
Broadeasting Co. v. FCC,” 395 U.S. 387
(1869).

13. Although the legality of the falr-
ness doctrine is thus well-established,
Chiet Judge Bazelon of the Diatrict of
Colun.bia Circuit bas suggested that the
time has come for “the Commission to
draw back and consider whether time
and technoloqy have so eroded the ne-
cessity for governmental imposition of
fairness obligations that the doctrine
hus come to defeat its purposes in a va-
riety of circumstances * * *.” “Brandy-
wine-Main Line Radio, Inc. v. FCC,”
473 F. 2d 18, 80 (D.C. Cir. 1972) (dis-
senting opinion). We believe, however,
that the problem of scarcity is still very
much with us, and that despite recent
advances in technology, there are still
“substantially more individuals who want
to broadcast than there are frequencies to
allocate.” “Red Lian Broadcasting Co. V.
FCC,” 395 U.S. at 388. The eflective de-
velopment of an electronic medivm with
an sbundance of channels (through the
use of cable, or otherwise) ls still very
much a thing of the future. For the
present, we do not believe that it would
be appropriste—or even permisaible—
for a government agency charged with
the allocation of the channels now avail-
shle to Ignore the legitimate First
Amendment interests of the general nub-
lic. We recognize, however, that there
exists within the framework of fairness
doctrine administration and enforce-

ment the potential for undue govern-

* From the earliest days of radlo regulation,
it was recognized that a standard of fair-
ness wasx an essential element of regulation
in the “public interest.” Great Lakes Broad-
casting Co.. 3 F.R.C. Ann. Rep. 32, 33 (1929),
revid on other grounds, 58 App. D.C. 197,
37 F. 2d 993, cert dismissed, 281 U.S. 708
(1930 . In 1959, Conyress apecifically amended
the Communications Act 30 a8 to vindicate
the Commission's view that fairness inhered
in the general public Interest standard of
the Act. 47 U.S.C. section 315(a): s=e Red
Lion Broadcasting Co. v FCC, 395 US. at
380- 81,
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mental interference in the proossses of
broadcast jowrnalism, and the connaril.
tant diminuzion of ths broadcsater’s
and the puhlic's legitimate Fieas Amend.
ment interests, It is with & real sensitiv-
ity to this potential danger and an eanal
awareness of our resoonxibilitise to pro=
mots the ends and purposes of the First
Amendmant that we have confrontad the
tosk of restating and reformulating our
approach to the fairmeas doctrine and
the broadcasters’ obligations there-
under.’

B. Dnes the Jairnass doclrine inhibit
broadcast journalism? 14, A number of
commentators havs argued that, in spite
of its worthy purposss, the actual effect
of the fairneéss doctrine can only be to
restrict and inhibit broadeast journal-
ism, Far from inhibiting debate, how-
ever, we belisve that the doctrine has
done much {o expand and enrich it,

18. We have already noted that,
stripped to its bareat essentials, the fair-
ness doctrine involves s two-fold duty:
(1) The brosdcaster must devots a rea-
sonable percentage of thia brosdcast
time to ths coverage of public imsues;
and (2) his coverage of these issues
must be fair in the sanse that it provides
an opportunity for the presentation of
contrasting points of view. It ia impos-
gible to believe that the first of these
obligations could hamper broadcsst news
and commentary in any way. While such
& requirement might be viewed asz a re-
striction on the broadcaster as a busl-
nessman, there is no doubt that “it. is &
positive stimulus to brosdcast journal-
l(x!r;lé"’nWood, Electronic Journsalism 137

16. We do not believe that the sec-
ond part of the fairmess doctrins should
inhibit brosdcast journalism any more
than the first. It has {requantly been
suggested, however, that many broad-
casters will avoid the coversqe of con-
troversial issues if they ave required to
present contrasiing views, Thase broad-
castars, it is arsued, will find the oo-
posing viewpoints too offensive, or their
presantation too disruptive to their
broadcast schedules, t00 expensive (aa=
suming they are unabile to find sponsor-
ship for the presentation of contrssting
views), or simply too much trouble. Our

*Judge Skelly Wright of the District of
Oolumbie Cireuit bas made the following o=
servations with resard to the difisunitias in-
herent in fairness regulation:

“The probiems of Sguring out the right
thing to do in this stea~—ihe system that
will best serve the publis's Pirst Amendmens
interest—are en2rmous. In adine arms of the
law, constituticual valuas are clearly din-
cernible, aa whare ons 18 required to bal-
ance soms rixht protected by the Constitue
tion against sn sasserted countervalling gov-
ernmental interest * * *, (I]n some areas of
the law it is easy to tell the good guys from
the bad guys. In the currant debate over
the broadcast media and tbe First Amend-
ment, however, each debater claimu to be the
real protector of the Mrst Amendment, and
the analytical problems are much mors dift-
cult than in ordinary constitutional adjudi-
cation.” Commencemsnt sddress, National
Law Center, George Washington Univereity,
Washington, D.C.,r June 3, 1973.
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first reaponse to this argumant 1s that 1
represants »n afiitnde which s “ooin-
pistaly ipsonsistent with the broadenst.
er’s role 88 & public trusies.’

17. The Bumwagng Conrt In Pad Tdox
oonsidered the posalbility thai falrness
prineiplaes pight bavy a “chilling sffect”
otg" broadesst journsalism, and fand thet

possainility i3 at best soaculative, The cota-
munjoations indnatry, snd in perticular th
natenrks, hawvy takan pains to present cone
trregesial isviag (n the past, and even noOY
thav do not samrt that they intand to aban-~
don thair eflorts in thie rweard. Tt would be
Datise it the PIYY's anarurarement Were Dove:
DoOsesary to indnse the broadoastere to maei
thalr resnansidility. svd if exparepce with
the administretion ~¢ thase doctrices in-
dioatas thag they have the Dat sflect of reduc-

The {airnees sontrive 1 the past bas bad to
such overall effact, 598 T8, at 503,

In the years sinas Rad Lian was decides.
va have san no cradibie eavidencs that
onr policies have In fact hag “the net
eaet, 0f reducing rathar than ephancing
tha volume and quality of coverage.”
18 In evauuvating the pemstble inhibi-
tory eflact of the Jairnass docgtrins, it i
appropriata to copsdder the specifics cf
tba doetrine and tha Drossdures amployed
by the Commisgion in fmboiementing it.
Vhen & licenses pressnts one sids of 2
controversial jssue he is Dot required to
provide a forum for oppoaing viaws on
that same program or sertes of prosrams.
He i3 simply exveciad to maks a nroviaim

priate spokeeman snd formas for the:
pregantation are laft to the licemsse’s
diseretion mebsest only te a standard cf

viclatiams, bus aet on the beals of com-

froms jatereated citizens.
These combieinis are not forwarded to
the licaoeee for Iug comxments unliess
thay present pywns facte evidence of a
viclation. Allem C. Ptmipe, 31 FCC 24 12
(1069). Thus, hreadeasters are not b -
dened with the tamiz of answering idie

SWe conecur with the views exvresssl (L
this subjest Ly former Comxissioher Cox
several years sqo:

“{sls s trustee for the public, s broac:
castar maust use his factiities to enlightrr
tha public shout the critioal iasies which it
faces, sad this obviously requires substantial
offort and may involve presenting some vics-
points with whieh the licsnsee totally Cis-
agrees. But 50 lobg as he i3 parmittel o
oxpress bis own view editorially with reey ¢t
to the matters discussed and is allowed 1o
choose the formats to be employed snd the

for the resoective positions, he
cannot, it seams t0 me, claim that his fre:-
dom to report and analyze the naws has bec
impatred.” Cox, The ™1C and the Muturo
of Broadcast Journalisea 1n Survey of Browu-
cast Journaliam 15#6-1970 at 115.

18, 1974
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or capricious complaints. By way of illus-
tration, the Commission received some
2,400 falrness complaints in fiscal 1973,
only 94 of which were forwardsd to
licensees for thelr comments.

20. While there may be occasional ex-
ceptlons, we find it dificult to believe that
these policles add significantly to the
overall administrative burdens involved
in operatng a broadcast station. It is
obvious that any form of governmental
regulation will impose certain costs or
burdens of administration on the in-
dustry affected. The point is not whether
some burden is involved, but rather
whether that burden is justified by the
public interest objective embodied in the
regulation. Broadcasters are licensad to
act as trustees for a valuable public re-
source and, in view of the public's para-
mount right to be informed, some admin-
i{strative burdens must be imposed on
the licensee in this area. These burdens
simply “run with the territory.” Further-
more, any licensee who might be dis-
couraged by such 2 burden will have to
take into account this Commission’s re-
quirement that he must provide a forum
for the discussion of public issues. The
Supreme Court has made it clear and it
should be reemphasized here that “if
present licensees should suddenly prove
timorous, the Commission is not power-
less to insist that they give adequate and
fair attention to public issues. “Red Lion
Broadcasting Co. v. FCC,” 395 U.S. at
383.

C. The specifics of the fairness doc-
trine. 21. In developing and implementing
the fairness doctrine it has never been
our intention to force licensees to con-
form to any single, preconceived notion
of what constitutes the “ideal” in broad-
cast journalism. Our purpose has merely
been to establish general guidelines con-
cerning minimal standards of fairness.
We firmly believe that the public's need
to be informed can best be served
through a system in which the individual
broadcasters exercise wide journalistic
discretion, and in which government's
role is limited to a determination of
whether the licensee has acted reason-
ably and in good faith. Fairness Doctrine
Primer 40 FCC 598, 599 (1964). In this
regard, we are still convinced that

thers can be no one all embracing formuls
which licensees can hope to apply to insure
the falr and balanced presentation of all pube
lic issues. Different issues will inevitably re-
quire different techniques of presentation
and production. The licenses will in each in-
stance be called upon to exercise his best
judgment and good sense in determining
what subjects should be considered, the par-
ticular formsat of the programs to be devoted
1o each subject, the different shades of opin-
ion to be presentsd, and the spokesmen for
each point of view. Report on Editorializing.
13 PCC 1246, 1281 (1949).

22. It is obvious that under this method
of handling fairness, many guestionable
decisions by broadcast editors may go
uncorrected But, in our judgment, this
approach represents the most appropri-
ate way to achieve "robust, wide open

MNOTICES

debate” on the one hand, while avoiding
“the dangers of censorship and pervasive
supervision” by the government on the
other. “Banzhaf v. FCC.,” 405 F, 24 1082,
1085 (D.C. Cir. 1968), cert. denied sub
nom. “Tobacco Institute v, FCC,” 398
U.8. 842 (1969). In this respect, we are
not unmindful of the dangers alluded to
by the Court in BEM:

Congreas appears to have concluded ¢ * °
that of these two choices—private or oficial
censorship—Governmen! censorship would
be the most pervasive, the most self-serving,
the most dicult to restrain and hence the
one most to be avoided. 412 U.B. 94 at 105,

We therefore recognize that reaching
a determination as to what particular
policies will best serve the public's right
to be informed is a task of “great dell-
cacy and difficulty,” and that the Come-
mission must continually walk a “tight-
rope” between saying too much and say-
ing too little. Id. at 102, 117. However, we
also believe that this Commission has &
clear responsibility and obligation to as-
sume this task,

1. Adequate time for the discussion of
pudblic issues. 23. The first, and most
basic, requirement of the fairness doc-
trine is that it establishes an “afirma-
tive responsibility on the part of broad-
cast licensees to provide a reasonable
amount of time for the presentation over
their facllities of programs devoted to
the discussion and consideration of pub-
lic iasues * * *” “Report on Editorializ-

_ing,” 13 FCC at 1249. Determining what

constitutes & “reasonable amount of
time” is—-like s0 many other program-
ming questions—a responsibility of the
individual broadcast licensee. It is the
individual broadcaster who, after evalu-
sting the needs of his particular commu-
nity, “must determine what percentage
of the limited broadcast day should ap-
propriately be devoted to news and dis-
cussion or consideration of public issues,
rather than to other legitimate services
of radio broadcasting ®* * *.” Id. at 1247.

24. In reviewing the adequacy of the
amount of a licensee's public issue pro-
gramming, we will, of course, limit our
inquiry to a determination of its resson-
ableness, We wish to make it plain, how-
ever, that we have allocated a very large
share of the electromagnetic spectrum
to broadcasting chiefly because of our
belief that this medium can make a great
contribution to an informed public
opinion. See “Democratic National Com-
mittee,” 25 FCC 2d 216, 222 (1970). We
are not prepared to allow this purpose to
be frustrated by broadcasters who con-
sistently ignore their public interest re-
sponsibilities. Indeed, “we regard strict
adherence to the fairness doctrine”—in-
cluding the afirmative obligation to pro-
vide coverage of issues of public impor-
tance—"as the single most important
requirement of operation in the public in-
terest—the ‘sine qua non’ for grant of &
renewal of license.” “Committee for the
Fair Broadcasting of Controversial Is-
sues,” 25 FCC 2d 283, 292 (1970).

25. The individual broadcaster is also
the person "who must select or be respon-
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sible for the selection of the particula:r
news items to be reported or the partic-
ular Jocal, State, natlonal or interna-
tional issues or questions of public inter-
est to be considered * * *.” “Report cn
Editorializing,” 13 FCC at 1247 We have.
in the past, indicated that some issues are
s0 critical or of such grest public im-
portance that it would be unreasonabie
for a licensee to ignore them completely.
Ses Gary Soucle (Friends of the Earth),
24 FCC 2d 743, 750~51 (1970). But such
statements on our part are the rare ex-
ception, not the rule, and we have no in-
tention of becoming involved in the selec-
tion of issues to be discussed, nor do we
expect & broadcaster to cover each and
every important issue which may arise in
his community.

26. We wish to emphasize that the re-
sponsibllity for the selection of program
material is that of the individual licensce.
That responsibility “can neither be dele-
gated by the licenses to any network or
other person or group, or be unduly fei-
tersed by contractual arrangements re-
stricting the licensee in his free exercise
of his independent judgments.” “Report
on Editorializing,” 13 FCC at 1248. We
believe that stations, in carrying out this
responsibility, should be alert to the op-
portunity to complement network oer~
ings with local programming on these is-
sues, or with syndicated programming.

2. A reasonable opportunily for oppos-
ing viewpoints. 27. The usual falrness
complaint does not invoive an allegasion
that the licensee has not devoted sull-
clent time to the discussien of public is-
sues, Rather, it concerns a claim that the
licensee has presented one vigwpoint on a
“controversial issue of public impor-
tance” and has failed to aord a “reason-

28. It has frequently been suggested
that individual stations should not be
expected to present opposing points of
view and that it should be suficient for
the licensee to demoustrats that the
opposing viewpoint has beenn adequately
presented on another station in the mar-
ket or in the print media. Bee WBOC
Broadcasting Co., 17 P & P Radio Rer.
548, 550 (1958). While we recognize that
citizens recelve information on public
issues from a variety of sources, other
considerations require the rejection of
this suggestion. First, in amending se--
tion 315(a) of the Communicatiors Act
in 1939, Congress gave statutory ap-
proval to the falrness dectrine, includiag
the requirement that brosdcasters themr.-
selves provide an opportunity for oppos-
ing viewpoints. See BEM, 412 US. at 110,

® Ordinarily, the problems which are identi-
fied by & station's ascertalnment of ita com-
munity's needs and interests would bo few-
tured prominsntly in the list of public issues
gelected by the station for program coverwgs.
See generally, Primer on Ascertainruent of
Oommunity Problems by Bromdcas: Appli-
cants, 20 FCC 2d 650 (1971).
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note 8. Becond, it would be an admin-
istrative nightmare for this Commission
to attempt to review the overall coverage
of an issue in all of the broadcast sta-
tions and publications in a given market.
Third, and perhaps most importantly,
we belleve that the requirement that
each station provide for contrasting
views greatly increases the likelihood
that individual members of the public
will be exposed to varying points of view.
The fairness doctrine will not insure per-~
fect balance in debate snd each station
is not required to provide an “equal”
opportunity for opposing views. Further=
more, since the fairness doctrine does
not require balance in individual pro-
grams or serles of programs, but only in
a station’s overall programming, there is
no- assurance that a listener who hears
an initial presentation will also hear &
rebuttal, Compare 47 U.S.C. 398(g) (1)
(A). However, if all stations presenting
programming relating to a controversial
fssue :f public importance mske an
eftort to round out their coverage with
contrasting viewpoints, these various
points of view will receive a much wider
public dissemination. This requirement,
of course, in no way prevents-a station
from presenting its own opinions in the
strongest terms possible.

a. What s ¢ “controversial issue of
public importance”?. 29. It has fre-
gquently been suggested that the Com-
mission set forth comprehensive guide-
lines to aid Interested parties in
recognizing whether an issue is *“con-
troversial” and of *“public importance.”
However, given the limitless number of
potential controversial issues and the
varying circumstances in which they
might arise, we have not been able to
develop detailed criteria which would be
appropriate in all cases. For this very
practical reason, and for the reason that
our role must and should be limited to
one of review, we will continue to rely
heavily on the reasonable, good faith
judgments of our licensees in this area.

30. Some general observations how-
ever, are in order. First of all, it is
obvious that an issue is not necessarily
a macter of significant “public impor-
tance” merely because it has received
broadcast or newspaper coverage. “Our
daily papers and television broadcasts
ulike are filled with news items which
good journalistic judgment would
classify as newsworthy, but which the
same editors would not characterize as
contalning important controversial
public issues.” Healey v. FCC, 460 P.2d
917, 922 (D.C. Cir. 1972). Nevertheless,

w One United States Senator has proposed
that it might be desirable to apply the fair-
ness doctrine only where less than four
brosdcast signals are received In a glven
area. See 119 Cong. Rec. §30358-62 (Novem-
ber 14, 1973) (remarks of Senatotr Ervin). We
belteve that such s proposal is clearly beyond
our statutory authority. However, 1t may be
appropriate at some future date to examine
the possibliity of a different applicstion of
the fairness doctrine to new technologies of
electronic communication or of a differcnt
application in brosdoast markets of varying
slze.

‘NOTICES

the degree of media coverage s one
factor which clearly should be takan into
account in determining sn issue’s im-
portance. It is also appropriate to cone
sider the degree of attantion the isaue
has received from government officials
and other community leaders. The prin-
clipal test of public importance, howaver,
s not the extent of media or governmen=~
tal attention, but rather a subjective
evaluation of the impsact that the issue is
likely to have on the community st
large.® If the {ssue involves a social or
political choice, the licensee might well
ask himself whether the outcoms of that
choice will have a significant tmpact on
soclety or its institutions. It appears to
us that these judgments can be made
only on a case-by-case basis.

31. The guestion of whether an fisue
is “controversial” may be determined in
& somewhat more objective mauner.
Here, it is highly relevant to measure the
degree of attention peid to an issue hy
government officials, commmunity leaders,
and the media. The licensee should be
sble to tell, with a reaaonable degree of
objectivity, whether an lssue is the sub-
ject of vigorous debate with suhstantial
elements of the community in opposition
to one another. It 1s possible, of course,
that “programs initiated with no
thought on the part of the licenses of
their possible controversial naturs will
subsequently srouse controversy and op-
position of a substantial nsture which
will merit presentation of opposing
views.” Report on Editorializing, 13 FCC
st 1251. In such circumstances, it would
be appropriate to meke provision for
opposing views when the opposition be-
comes manifest.

b. What specific issue has bdeen raised?
32. One of the most difficull problems
involved in the administration of the
fairness doctrine is the determination
of the specific issue or issues raised by &
particular program. This would seem to
be a simple task, but in many cases it
is not. Frequently, resolution cf this
problem can be of decisional importance.
See, e.§.. David C. Green, 24 FCC 24
171 (1970); WCBS-TV, 9 FCC 24 931,
938 (1967).

33. This determination is complicated
by the fact that it is frequently mads
without the benefit of a transeripé or
tape of the program giving rise to the
complaint. Hence, it is necessary in such
cases to rely on the recoliections of sta-
tion employees and listeners. While ths
availability of an sccurate transcript
would facilitate the determination of the
issue or issues raised, 1t would not-in
many cases clearly point up those issuss.
This is true because a brosdcast may
avoid explicit mention of the ultimate
matter in controversy and focus instend

on assertions or arguments which sup-

1 In this regard, we note that the fairness
aoctrine was not designed for the purpose of
providing a forum for the discustion of mere
private disputes of no cousequences to the
general pubilc. Rather, it purpose Is to ine
sure *nat the publlc will be adequately in-
formed on Inwltera of Linportance to major
segmients ¢ the cotninunily.,

-

be - aporoved® The licensss’s inguiry
ahould focus not on wiwtber the slate-

tion on that question. If, for sxample,
the srguments and viaws expressed over
the air closatly persllel the major arqu-
ments advanced hy partisans on one side
or the othar of the public dsbate it might
be resacnable to conalude that there nad
been a presentatian on one sids of the
ultimate issue, i.e. suthorization of the

44 FCC 24 758 (1973).

85. Befors leaving this subject, we
wish to make it clear that a fairness re~
sponae is not required as & resuls of off-
hand or insubstantial siatemenis, As we
have stated in the past, “[a} pelicy of

by state-

to impisment the pelicy, would simply be
inconaistent with the prof: nashenal
commitment to the prineiple that aebate
on public issues should be ‘uninhibited,
robust, wide-open’ (New York Times Co.
v. Sullivan, 376 U.B. 234, 270).” Natienal
Broadcasting Co. (AOPA complaint), 238
FCC 24 133, 7T38-37 (1979)., . '

,¢. What is g “reasonable opportunity”
for contrasting viewpoints? 36. As noted
above, the Commismsion's first task in

1 Seo dlscussion of the applicatien of this
standard to “editorial” sdvertising in Part
I, infra.
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handling a typical fairness complaint Is
to review the licensee's determination as
to whether the issue specified in the com=
plaint or the Commission's inquiry has
actually been raised in the licensee’s pro-
gramming. Secondly, we must review the
licensee's determination of whether that
fssue 1s “‘controversial” and of “public
importance.” If these questions are
answered in the aMrmative, either by
admission of the licensee or by our deter-
mination upon review, we must then de-
termine whether the licenseg has afford-
ed a “reasonable opportunity” in his
overall programming for the presenta-
tion of contrasting points of view.

37. The first point to be made with
regard to the obligatidn to present con-
trasting views is that it cannot be met
“merely through the adoption of a gen-
eral policy of not refusing to broadcast
opposing views where a demand is made
of the station for broadcast time.” Re-
port on Editoriallzing,” 13 FCC at 1251,
The licensee has a duty to play & con-
scious and positive role in encouraging
the presentation of opposing viewpoints."

We do not believe, however, that it is
necessary for the Commission to estab-
lish a formuls for all broadcasters to fol-
low in their-efforts to find a spokesman
for an opposing viewpoint. As we stated
n "Mid-Florida Television Corp.” 40
FCC 620 (1964): '

The mechanics of achieving falrness will
necessarily vary with the circumstances, and
it is within the discretion of each licenses,
acting in good faith, to choose sn sppropriate
method of implementing the policy to ald
and encourage expression of contrasting
viewpolnts, Our experience indicates that li-
censees have chosen a variety of methods,
and often combinations of various methods.
Thus, some licensees, where they know or
have reason to believe that s responsible in-
dividual or group within the community
holds a contrasting viewpolint with respect to
a controversial lassue presented or to be pre-
sentsd, communicate to such an individual
or group s specific offer of the use of their
facllities for the expression of contrasting
opinion, and aend & copy Or summary of
material broadcast on the issue. Other licens-

U This duty includes the obligation defined
in Cullman Broadcasting Co., 40 PCC 576, 877
(1883):

*where the licensee has chosen to broadcast
» sponsored program which for the first time
presents one side of a controversial issue, has
not presented (or does not plan to present)
contrasting viewpoints in other program-
ming, and has been unable to obtain paid
sponsorahip for the appropriate presentation
of the opposing viewpoint or viewpoints, he
cannot reject s presentation otherwise suita-
ble to the licensee—and thus lecve the public
uninformed—on the ground that he cannot
obtain pald sponsorship for that presenta-
tion.” (emphasls in original).

We do not believe that the passage ol time
since Cullman was decidad has in any way
diminished the importance and necessity of
this principle. If the public's right to be In-
formed of-the contrasting views on contro-
versial lssues 15 to be truly honored, broad-
casters must provide the forum for the ex-
pression of those viewpoints at their own
expense If pald spousorship is unavailable,

NOTICES

ees colsult with community leaders as to who
might be an appropriate individual or group
for such a purposd. Still others announce at
the beginning or ending (or both) of pro-
grama presanting opinions on controversial
issues that opportunity will be made avalle
able for the expression of contrasting views
upon request by responhsible representatives
of such views. Id. at 821,

If a licensee falls to present an opposing
viewpoint on the ground that no appro-
priate spokesman is available, he should
be prepared Yo demonstrate that he has
made a diligent, good-faith effort to
communicate to such potential spokes«
men his willingness to present their
views on the issue or issues presented.
Columbia Broadcasting System, Inc., 34
FCC 2d 773 (1972). There may well be
occasions, particularly in cases involv-
ing major issues discussed in depth,
where such & showing should include
specific offers of response time to appros
priate individuals in addition to general
over-the-air announcements.’*

38. In making provision for the airing
of contrasting viewpoints, the broad-
caster should be alert to the possibility
that a particular issue may involve more
than two opposing viewpoints. Indeed,
there may be several important view-
points or sha«es of opinion which war-
rant broadcast coverage.”

39. In deciding which viewpoints or
shades of opinion are to be presented,
licensees should employ a standard simi-
lar to that used to decide which political
parties or candidates represent a view-
point of suMcient importance to deserve
coverage. As we stated in Lawrence M. C.
Smith, 40 FCC 549 (1963), the broad-
caster (in programs not covered by the
“equal time"” requirement of 47 U.B.C.
section 315) is not expected to present
the views of all political parties no mat-

1 In & notice of inquiry and notice of pro-
posed rulemsking in Docket No. 18859, 23
PCOC 3d 27, we proposed the adoption of
specific procedures to be followed under cere
tain circumstances in saking an opposition

esmaan. We Dbelieve, howevar, that the
policy set forth above adequstely covers all
situstions, and consequently that it is now
appropriata to terminate that proceeding.

¥ One student commentator has outlined
this problem in the following terms:

“A principal purpose of the falrnses doc-
trine is to educate the puhlic on the major
alternatives Kvailadle to 1t ta making social
choices ®* * °. Acknowledging that there is
a ‘spectrum’ of opinion on many issues, it
is nonetheless true that there are oftsn
clearly definable ‘colors’ in the speetrum,
even though the points st which they blend
into one snother may be unclese. The con-
troversy eoncerning American policy in
Indochina is tliustrative. The alternativas
(prior to America’s withdrawal from the war)
include{d] increasing mllitary sctivity,
maintaining the (then) present level of com-
mitment, & phased withdrawal and sn im-
mediste withdrawsl It might be argued that
any licensee who does not present some ocov-
erage Of at leret these views hsa falled to
educate the public about the major policy
siternatives avallable.” Note, The FCC Falr-
ness Doctrine and Informed Social Choice, 8
Harv. J. Legis 333 351-52 (1971).
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ter how
rather:

the 'licenses would be called upon to make
8 good faith judgment as to whether there
cAn ressonably be said to he a »eed or Inter-
est in the community calling for some pro-
vision of announcemaent time to theas other
partiss or candidates and, tf su, to dstermine
the extent of that intarest or need and the
sppropriate way to meet it. 40 FCC at 530.

In evaluating a “spectrum’ of contrast-
ing viewpoints on an issue, the licensee
should make a good faith effort to iden-
tify the major viewpoints and sbades of
opinion being debated in the community,
and to make a provision for their pre-
sentation. In many, or perhaps most,
cases it may be possible to find that only
two viewpoints are significant enough to
warrant broadcast coverage.* However.
other issues may involve & range of
markedly different and important policy
alternatives. In such circumstances, the
broadcaster must make s determination
as to which shades of opinion are of sufii-
cient public importance to warrant cov-
erage, and also the extent and nature of
that coverage.

40. The question of the reasonableness
of the opportunity for opposing view-
points goss consicderably deeper, however,
than s mere finding that some provision
has been made for the opposing view-
points. Indeed, it has frequemtly b-un
suggested that the wide diseretion af-
forded the licensee in selecting a reply
spokesman snd format may undermine
any possibility that treatment of the op-
position view will be either ressonable
or fair. Accordingly, it has been argued
that the Commission should promulgate
regulations estabdblishing standards for
the selection nf sn appropriste reoly
spokesman and format, We believe, how-
ever, that it should be adequaie to remind
licensees that they have a duty not “ ‘to
stack the cards’ by s deliberais selection
of spokesmen for orposing points of view
to favor one viewpsint st the expssee of
the other * * *” “Beport on Editorialia-
ﬁc," 13 FCC at 1253 In the final analy-

small or insignificant, but

(emphaasis supplied) ; aee slee Brandy-
wine-Main Lins Radio, Inc., 2¢ FCC 2d
18, 2324 (1970).

41. In providing for the coverage of
opposing points of visw, we beligve that
the licenses must maks & ressonable al-
lowsnce for presemtations by geniune
partisans who actually believe in what
they are saying. The falrness dactrine
does not permit the broadcaster “to pre-

9 This 18 not to 54y that & broadcaster 1a
barred from presenting the visws of small
minorities, but only that the government
will not require the coverage of every possible
viewpoint or shade of opinion regardless of
its significance.

18, 1974
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sids over a ‘palernalistic’ regime,” BEM,
412 U.8. at 130, and it would clearly not
be erceptable for ths licenses to adopt
3 “policy of excluding partiaan volces snd
always itself presenting views in a bland,
inoffensive manner * * *.” “Democratic
National Committes,” 23 FCC 2d 218, 222
(1970). Indeed, this point hass recaivad
considerable emphasis from the Supreme
court:

{njor is it enough that he should hear the
arguments of adversaries from his own teach-

ers, presented as they state them, and accome
panied by what they offer as refutations,
That i3 not the way to do justice to the argu-
ments, or bring them into real contact with
his own mind, He must be able to hear them
froin persons who actuslly believe them; who
defeud them in earnest, and do thelr very
utmu.t for them. Red Lion Broedcasting
Co. v. FCC, 398 U.S. at 392, n. 18, quoting J. 8.
Mill, Oa Liberty 833 (R. McCallum ed. lﬂ’l).

42. This does not mean, however, that
the Commission intends to dictate the
selection of a particular spokesman or
8 particular format, or indeed that par-
tisan spokesmen must be presented in
every instance, We do not belleve that
it is eitber appropriate or feasible for
a governmental agency to make decl-
sions as to what is desirable in each
situpation. In cases involving Dﬂ&t—
attacks and political campaigns, the nal
ural opposing spokesmen sare relatively
easy to identify. This is not the case,
however, with the majority of public
controversies. Ordinarily, there are &
variety of spokesmen and formats which
could reasonably be deemed to be ap-
propriate. We belleve that the-public is
best served by a system which allows
individual broadcasters considerable
discretion in selecting the manner of
coverage, the appropriate spokesmen,
and the techniques of production snd
presentation.

43. Frequently, the question of the
reasonableness of the opportunity pro-
vided for contrasting viewpoints comes
down to weighing the time allccated to
esch side. Aside from the field of politi-
cal broadcasting, the licensee is not re-
quired to provide equal time for the
various opposing points of view. Indeed,
we have long feit that the basic goal
of creating an informed citizenry would
be frustrated if for every controversial
item or presentation on a newscast or
other broadcast the licensee had to offer
equal time to the other side. Our reasons
for granting the licensee broad discre-
tion with respect to the amount or
nature of time to be afforded can be
summarized as follows:

In our judgment, based on decadss of
experience in this field, this is the only
sound way to proceed as s general policy.
A contrary approsch of equal opportunities,
applying to controversial issues generslly
the specific equal opportusitiss requirements
for political candidates would in practice not
be workable. It would inhibit, rather than
proniote, the diacuasion and presentation of
contioversial issues In the various broadcast
program formats (e.g., newscasts, interviews,
documentaries) . For it 18 just not practicable
to require equality with respect to the large
number of lssues dealt with in & grest
variety of programs on a dally and contlnu.

NQTICES

ing basls. Purther, it would involve this
Comuxiission much 00 desply 1n hroadcass
Journaliam; we would indedd becoms virtue
ally a part of the brosdcasting “tourth
estate™ oversesing thousands of oomplaints
that some issue had not besn given “equal
treatment.” Wo do not believe the pro-
found national commitment to the prin.
cipls that dabate on publis Lasuss shou.m
be “uninhibited, robust, * (New
York Times v. Sullivan, 878 U.85. 254, 370)
would be promoted by & geparal policy of

requiring equal treatzusnt on all such is-
sues, with governmental intsrvention to in-
sure such mathematical equality. Coramitiss
For the Fair Brosdcasting of Controversial
Iasues, 33 FCC 24 383, 203 (1970),

Similarly, we do not believe that it would
be sppropriate for this Commision to
establish any other mathamatical retio,
suchas Sto 1 or 5 tol, to be applied in
all cases. We belleve that such an ap-
proach is much too mechanical in nature
and that in many cases our pre-conesived
retios would prove to be far from reason-
able. In the case of a 10-second personal
attack, for exambvle, falrness may dic-
tate that more time be afforded to answer
the attack than was given thn attack
itself. Moreover, wers we adoot Y
ratio for falrness programming,
“floor” thereby established might well bo-
come the “cetling” for the treatment of
issues by many stations, and such a ratio
might also Jend to prenccupation with a
mathematical formula to the detriment
of the substance of the debate. It appears
to us, therefore, that no precise mathe-
maticai formula would be appropriate for
all cases, and the licensee must exercise
good faith and reasonsblenees in con-
sidering the particular facts and clrcum-
stances of each case,

44. While the road to predicting Come-
mission decisions in this ares 1s not fully
and completely marked, there are, naver-
theless, s number of signposts which
should be recognizable to all concerned
parties. We have made it clear, for ex-
ample, that “it is patently
for 8 licensee consistantly to presant one
side in prime time and to relegate the
contrasting viewpaint {0 periods outside
prime time. S8imilarly, there can be sa
imbalance from the sheer weight on one
side as against the other.” Commitiss for
the Falr Broadcasting of Controversial
Issues, 25 FCC 2d at 293, This imbalance
might be a reflection of the total ameunt

of time afforded to each side, of the fre-

qQuency with which each side is presented,
of the size of the listening audience dur-
ing the various broadcasts, or of a com-
bination of factors. It ix incumbent upen
a complainant to bring to the Commis-
sion’s attention any -specific factecrs
which he believes point to a finding that
fairness has not been achieved. From the
standpoint of the licensee, howsver, the
most important protection againsté ar-
bitrary Commission rulings is the fact
that we will not substitute our judgment
for his. Our rulings ars not based on
a determination of whether we believe
that the licensee has acted wisely or
wlether we would have proceeded as he
did. Rather, we limit our inquiry to &
determination of whetlier, in the light of

) -

all of the facta and clrcumstances pre-

sen it is apparsnt that the licansee
has actad in sn artitrary or unresson-
able !umon.

43, The danger of an unwise Cnm-
mission decizion in this aree fa conatder-
ably reduced by the fact that no sanction

asked to make an additional provision
!orthooppoalnlpomuﬂn.wdthhu
uch to ask of & U-

lstantng sudience 1f
{nformed of their fair-

D. Tha complaint proeedure. 46, It has
sometimes been suggestad that fairness
complaints should not be conaidered at

sirooly be placed in the station’s license
fils to be reviewad {n connection witq its
renzwal appiication. This review would

aporoach would have two major advan-
tages over present procedures. Firxt, it
might consldersbly reduce the Commis-
slon's sdministrative workload, since
complaints would not be given any con-

ocompiaints Commission
would be able to insure that it did not
become too desply invoived in the day-
to-day operations of broadeast journal-

the
complaints. It siznply would not be possi-
ble to look at the tare complaints on file

quate safeguard of the publie’s pars-
mount right to be informad and believe
that wo should continus our angoing ef-
fort (through the complaint process) to
advance the public’s interests in receiv-
ing timely information on public issues,
This, we believe, will provide an, op-
portunity to remedy violations before a

17 Some have argued that “{t]he practical
offect of this spmo.ch {roview at time of re-
newsl] to fairness is that the doctrine would
have been abandoned.” Barrow, The Equal
Opportunities and Fairneas Doctrine in
Broadcasting, 37 Cin. L. Rev. 447, 403 (1988,
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flagrant pattern of abuse devslops. In ad-
dition to the benefits which flow to.the
listening public, this procedure aids the
broadcaster by helping to head off prac-
tices which could (if left uncorrected)
place his license in jeopardy. For this
reason, we believe that most licensees
welcome the opportunity to receive guia-
ance on specific fairness matters on a
timely basis.

48. Finally, a review only at renewal
titne would remove & major incentive for
interested citizens to file fairness com-
pliunts—that is, the chance to have an
opposing view aired over the station be-
fore the issue has become stale with the
passage of time. At present, citizen com-
plaints provide the principal means of
insuring compliance with the fairness
doctrine. If we were to remove the pos-
sibility that these complaints might re-
sult in broadcast time for a neglected
point of view, we might well have to rely
on government monitoring to carry cut
our investigative role. Such monitoring,
of course, would represent an unfortu-
nate step in the direction of deeper gov-
ernment involvement in the day-to-day
operation of broadcast journalism.

49. There appears to be a misunder-
standing on the part of some persons 85
to the manner in which the Commission
administers the complaint process. On
the one hand, some complainants have
asserted that the Commission’s proce-
dures impose too great a burden on the
complainant; on the other, some -
censees and networks have claimed ihat
our application of the doctrine may im-
pose such a heavy burden on them as to
discourage presentation of subjects which
may be found to involve controversial is-
sues of public importance.

50. We believe a brief explanation and
restatement of our procedures is in order.
As we stated in our “Fairness Doctrine
Primer,” 40 FCC 598 (1964):

Where complaint is made to the Commis-
sion, the Coinmisslon expects a complatnant
to submit specific information tndicating (1)
the particular station involved; {2) the par-
ticular issue of & controversial nature dis-
cussed over the air; (3) the date and time
when the program was carried; (4) the basis
for the claim that the station has presentad
only one side of the question; and (8)
whether the station bad afforded, or has plans
to afford, an opportunity for the presenta-
tion of contrasting viewpoints. Id. at 800.

$1. The Commission requires that a
complainant state that “basis for the
claim that the station has presented only
one side of the guestion” because the
fairness doctrine does not require that
each program present contrasting views
on an issue; only that a licensee in its
overall programming afford reasonable
opportunity for presentation of contrast-
ing views. Thus, when a complainant
states that he heard or viewed a program
which presented only one side of an
1ssue, he. has not, on the basis of this
statement alone. made a fairness com-
plaint upon which the Commission can

- Because of Lthe many developments which
have taken place since 1964, we plan to lssue

A new falrness “Primes™ 1 the near future. -

MNOTICES

act. Rather, we expect the complainant
to state his reasons for concluding that
in its other programming the station has
not presented contrasting views on the
tssue.

52. This does not require, as some ap-
pear to belleve, that the complainant
constantly monitor the station. Although
some groups having & particular interest
in & controversial issue and a licensee’s
presentationr of it have monitored such
& station for periods of time and thus
been able to offer conclusive evidence
that contrasting views were not pre-
sented, the Commission realizes that
such & requirement for every individual
complainant would be an unduly bur-
densome one. While the complainant
must state the basis for this claim that
the station has not presented contrasting
views, that claim might be based on
an assertion that the complainant is
a regular listener or viewer; that is,
a person who consistently or as &
matter of routine listens to the news,
public affairs and other non-entertain-
ment programs carried by the station
involved. This does not require that the
complainant listen to or view the station
24 hours a day, seven days 8 wéek. One
example of a “regulsr” television viewer
would be & person who routinely (but
not necessarily every day) watches the
evening news and a significant portion of
the public affairs programs of a given
station. In the case of radio, & regular
listener would include a person who, 8s &
matter of routine, listens to major repre-
sentative segments of the station's news
and public affairs programming. Also,
the assumption that a station has failed
to present an opposing viewpoint would
be strengthened if several regular viewers
or listeners join together in a statement
that they have not heard a presentation
of that viewpoint. Complainants should
specify the nature and extent of their
viewing or listening habits, and should
indicate the period of {ime during which
they have been regular members of the
station's audience. We do not believe
this requirement to be unduly burden-
some. 85 contrasted to the heavy burden
we would place on all stations if we re-
quired.them to provide evidence of com-
pliance with the fairness doctrine based
on complaints which assert merely that
one program has presented only one side
of an issue.

53. The fact that regular viewers or
listeners have not .been exposed to an
opposing viewpoint is obviously not con-
clusive evidence that the viewpoint has
not been presented, but it does indicate
that there is a reasonable basis for the
viewer's conclusion that such is the case.
See Alan C. Phelps, 21 FCC 2d 12 (1969).
Accordingly, we believe that it is a suf-
cient basis for a Commission inquiry to
the station.

54. In responding to such an inquiry,
a stalion is not required to research
everything it has broadcast on the sub-
ject over a considerable period of time,
unless it believes it is necessary to do so
in order to establish its compliance with
the fairness doctrine with respect to the
issue involved. The complaint must spec-

licensee is able to provide an explanation
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ify the date and time of the particuler
program or programs which presenied
one side of the issue. If the complaiut
specifies only a single program, it would
be sufficient for the licensee to furnish
evidence of having broadcast another
program which did afford a reasonable
opportunity for contrasting views. Thus.
the licensee is not expected to make &
showing as to his overall programming,
but merely that he has provided con-
trasting viewpoints an opportunity to be
heard which is reasonabie when consic-
ered in relation to the specific programs
complained of." In this regard, it should
be kept in mind that the fairness doctrine
does not require exact equality in the

‘time provided for contrasting points of

view, but only that a reasonable ozpor-
tunity be afforded for their presentatci.

55. After a complaint has been filed
some licensees have found it to be some-
thing of a burden to go back througi
their files and to question their news staff
so as to construct a record of the prec-
gramming they have carried on 8 given
issue. For this reason, some licensees now
keep a reconrd of their public issue pro-
gramming throughout the period of the
license term. It should be a relatively
simple matter for these stations to re-
spond 10 a citizen complaiat or to a Com-
mission inquiry. Also, the keeping of suci:
records should make it much easier for
a licensee to satisfy himself that his sta-
tion has achieved fairness on the various
issues presented. While this Commission
does not require the maintenance of &
fairness log or diary, we expect that li-
censees will be cognizant of the progran-
ming which has been presented on thair
stations, for it is difficult to see how &
broadcaster who is ignorant of such mat-
ters could possibly be making 2 conscious
and positive effort to meet his falrness
obligations.

56. The fifth requirement set forth In
the above excerpt from our Public No-
tice—relating to “whether the station
has sfforded or has plans to afford. an
opportunity for the presentation of con-
trasting viewpoints”—also may require
explanation. We bave found in many
cases that if the complainant first ad-
dresses his complaint to the station, the

satisfactory %o the complainant of what
steps it has taken to breadcast contrast-
ing views, or whet steps it plans to take
to achieve this end. It 1s for this resson
that we ask complainants first to go
the station or network involved. If the

»The ure which we are outlining
here is the one which we will follow in the
ordinary case. It is possible, however, that
somse circumstances the Commisston may find
i1t necessary to inquire into a statlon’s total
programming effort ‘on an Issue or at least
a significant portion of that programming.
Also. in cases where a message on one side of
an issue has obviously been repeated many
times (as in “editorial” advertising cam-
palgn), the complainant could not be ex-
pected to provide a list abowing the tim<
and date of each presentation. This tnforma-
tion would have to be provided by the 1li-
censee in his response to a Commission
inquiry
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station or network falls to answer the
complaint at all, or to provide what com-
plainant considers to be a satlalactory
answer, then the complainant should ad-
dress the complaint to the Commission,
enclosing a copy of the complaint he sent
to the station and & copy of its reply—
or, if no response has been received after
a reasonable perlod of time, so stating.

57. One further matter with respect to
complaints and licensee responses there-
to deserves some discussion. It would be
8 great assistance to the Commission,
and would greatly expedite the handiing
of complaints, if all parties would be as
specific as possible in defining the con-
troversial public issue involved in the
programs complained of. Also, it would
save everyone concerned a great deal of
time if, in listing those presentations on
each side of an issue, parties would in-
clude only those programs which are
truly germane to that specific issue®

E. Fairness and accurate news report-
ing. 58. In our 1949 Report on Editor-
ializing, we alluded to a licensee's obliga-
tion to present the news in an accurate
manner:

It must be recognized, however, that the
licenses's opportunity to express his own
views * * * does not Justily or empower
any licenses to exercise his authority over
the selection of program material to distort
or suppress the basic factual informstion
upon which any truly fair and free discus-
sion of public issues must necessarily de-
pend * * ° ., A licensee would be abusing
his position as public trustee of these im-
portant means of mass communication were
he to withhold from expression over his
facilities relevant news or facta concerning &
controversy or to slant or distort the pres-
entation of such mnews. No discussion of
the lssues involved in any controversy can be
fair or in the public interest where such
discussion must take place in s climats of
false or misleading information concemlng
the basic facts of the controversy. 13 FCC at
1254-55.

It is & matter of critical importance to
the public that the basic facts or ele-
ments of a controversy should not be
deliberately suppressed or misstated by a
licensee. But, we must recognize that
such distortions are “so continually done
in perfect good faith, by persons who are
not considered * * ¢ ignorant or in-
competent, that it is rarely possible, on
adequate grounds, conscientiously to
stamp the-misrepresentations as morally
culpable * * *.” J. 8. Mill, “On Liberty”
31 (People's ed. 1921). Accordingly, we
do not belisve that it would be either
useful or appropriate for us to investi-
gate charges of news misrepresentations
in the absence of substantial extrinsic
evidence or documents that on their face

» One station, in responding to s com-
plaint concerning the lssue of gasoline and
sir pollution, provided the Commission with
 1ist of programs which included the follow-
ing: “The Great Red Apes’ “Turtle of the
Sulu Sea,” “The Night of the Squid,” and
“Return of the Sea Elephanis.” While such
programming obviously would provide in-
formation on a part of the world’'s environ-
ment. it may not be germane to Any specific
tesue concerr:ing gasoline and air poilution.

© ROTICES

reflect deliberate distortion. Sz “The
?;;1%?3 of the Pentagon,” 80 FCC 2d 150
).

. Application of the fairnass doc-
trine to the broadcast of paid anrounce-
ments. 59. We turn now to tha fairness
doctrine problems which stem from the
broadcast of pald announcements. For
the purpose of thia discussion, wa will
consider three general categorise of sich
announcements: (1) Advertisements
which roay provarly be claasifad as “edi-
torial” in nature; (2) sadvertiserrents for
commercial products or services; and (3)
advertisements included in ths Federal
Trade Commisaion’s so-called “counter-
commercial” proposal.

The role of advertising in broadcasting
and its relationship to the licensee's
responsibility to broadcast in the public
interest was conaidered by the Federal
Radio Commission in 1929. 3 FR.C. Ann.
Rep. 32 (1829). It seems to us that the
Commission at that time placed sdver-
tising in its proper context and perspec-
tive. It first noted that broadcasters are
licensed to serve the public and not the
private or selfish interests of individuals
or groups. The Commission then stated
that “Itihe only exception that can be
made to this rule has to do with adver-
tising: the exception, however, is only
apparent because advertising furnishes
the economic support for the service and
thus makes it possible.” Id. “The Com-~
misston * * * must recognize that, with-
out advertising, broadcasting would not
exist, and must confine itself to limit-
ing this advertising jn amount and in
character so as to preserve the largest
possible amount of service for the pub-
lc.” 1d4. at 35. Accordingly, we believe

that any consideration of the applicsbli--

ity of the falrness doctrine to broadcast
advertising must proceed with caution so
a3 to ensure that the policies and stand-
ards which are formulated in this ares
will serve the genuine purposes of the
doctrine without undermining the eco-
nomic base of the system.

A. Editorial advertising. 60. Some
“commericials” actually consist of direct
and substantial commentary on impor-

tant public issues. For the purpose of

the fairness doctrine, these announce-
ments should be recognized for what they
are—editorials paid for by the sponsor.
We can see no reason why the fairness
doctrine should not apply to these
“aditorial advertisements” in the same
manner that it applies to the commen-
tary of a station announcer. At present,
editorial advertising represents only s
small percentage of total commercial
time, and we cannot believe that an ap-
plication of fairness here would have any
serious effect on station revenues,

61. An example of an overt editorial
advertisement would be a thirty or sixty
second announcement prepared sand
sponsored by an organization opposed
to abortion which urges a coustitutional
amenameat to override a decision of the
Supreme Court lepaiizing abortion under
certain clrcumstances. While the brev-
ity of such announcements might make
it dificult to develop the issue in great
detadl, they voukl, ncvertheless, make a
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meaningful contribution to the public
debate, and we believe that the falrnsss
doctrine sbould ba fully applicable to

them.

82. Edltorial advertisements may be
diffcult to {dentily if they are sponsored
by groups which are not normally con-
sidared to be engaged in debate on con-
troveraial issues. This problem is most
likely to srise in the context of promo-
tional or institutional sdvertising; that
is, advertinng designed to present a
tavorable public image of a parsicular
corporstion or industry rather than to
sell 5 product, SBuch sdvertising is, of
course, a legitimate commercial practice
and ordinarily ¢~ not involve debate
on public tasue. £ee, 2.5, “Anthony R.
Martin-Trigona,” 19 FCC 24 630 (1949).
In some cases, howaver, the advertiser
may seek to play sa obvious and mean-
ingful role in public debats. In such in-
stances, the fairness doctrine—including
the obligation to provids free time in the
circumstances daacribed in the “Cull-
man” decision—appliss.

63. In the past, we bave wrestlad with
the application of the fslrness doctrine
to lnatitutional advertisements which ap-
peared to have discuseed public issues,
but which did not exnlicitly address the
ultimate matter in controversy. An ex-
ample of this problem may be found in
the so-callsd “ESSO” csse. “National
Broadcasting Co..” 30 FOC 24 843 (1971).
Here, ths Commission found that certain

econstruction
of the Alaskan pipeline. Thees advertise-
ments did not explicitly mention that
pipeline, but they did present what could
be termed arguments in support of ita
construction. Specifically, we found that
the advertisements argued that the na-
tion’s urgent nesd for oil necessitaied a
rapid development of reserves on Alaska’s
North Slope. Id. at 843. The commereials
also referrad to the ability of sn EB8O
afliliate to bulld a pipsline in the far
north, and yvet “presarve the ecology.”
Ibid. As we noted on rehearing, the prob-
lem involved bare “is indsed a difieult
one * ° ¢ bacause the pipsiine contro-
versy is not specifically referred to ® * *.”
Wilderness Society, 81 FCC 24 729, 133,
miﬂnnﬂm denjed 32 PCC 24 714
64. In the face of such difficulties.
what guidance can the Commission give
to its licensees and to the pudlic? Profes-
sor Louis Jaffe has offered the following
suggestion:
{I1¢ is not ensy to formulate a fully satls-
Iactory rule for applying the falrnees doce
trine to advertising. Ita application is most
obvious where the sdvertisement is explicitly
controversial. But the adverttssr may avold
the explicit precisely to forectose & claim of
rebuttal, or because he believes the sub-
1iminal is more effective. It should sufice
to trigger the doctrine that by implica-
tion he intends to speak to s current, pub-
licly-acknowledged controversy. Jaffe, The
Editorial Eesponsibility of the Broadcaater:
‘Refiections on Falrnsss and Access, 86 Harv.
L. Rev. 788, T77-78 (1973). .

We believe that this suggestion comes
close to the mark, but what we are really

18 1974
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eoncerned with is an obvious psrticipa-
tion in public dabats and not a subjective
judgment as to the advertiser's sctual
intentions, Accordingly, we expect our
licensees to do nothing more than to
make a reasonable, oommon senseé
judgment as to whether the “sdvertise-
ment” presents s meaningful statement
which obviously addresses, and advocates
2 point of view on, a controversial iasue
of public importance. This determina-
tion cannot be made in a vacuum; in
addition to his review of the text of the
ad, the licensee must take into account
his general knowledge of the issues and
arguments in the ougoing public debate.
Indeed, this relationship of the ad to the
debate being carried on in the commu-
nity is critical. If the ad bears only a
tenuous relationship to that debate, or
one drawn by unnecessary inference, the
drawn by unnecessary inference, the
fairness doctrine would clearly not be
applicable.

65. The situation would be different,
however, if that relationship could be
shown to be both substantial and obvi-
ous. For example, if the arguments and
views expressed in the ad closely paral-
le] the major arguments advanced by
partisans on one side or the other of &
public debate, it might be reasonable to
conclude that one side of the lssue in-
volved had been presented thereby rais-
ing fairness doctrine obligations. Bee,
eg. Media Access Project (Georgia
Power), 44 FCC 2d 755, 761 (1973), We
fully appreciate that, in many cases, this
judgment may prove to be a difficuit one
and individual licensees may well reach
differing conclusions concerning the same
advertisement. We will, of course, re-
view these judgments only to determine
their reasonableness and good faith un-
der the particular facts and circum-
stances presented and will not rule
against the licensee unless the facts are
s0 clear that the only reasonable con-
clusion would be to view the “‘advertise-
ment” as & presentation on one side of
a specific public issue.

B. Advertisements for commercial
products or services. 66. Many advertise~
ments which do not look or sound like
editorials are, nevertheless, the subject
of fairness complaints because the busi-
ness, product, or service advertised is it-
self controversial. This may be true even
though the advertisement does not men-
tion any aspect of a controversy. Com-
mercial announcements of precisely this
type led to the current debate over fair-
ness and advertising. This debate began
in 1887 with our decision to extend the
fairness doctrine to advertisements for
cigarettes. WCBS-TV, 8 FCC 2d 381, stay
and reconsideration dented 8 FCC 2d 821
(1967). These advertisements, like many
others, addressed themselves solely to the
desirability of the product. They tended
to portray “the use of the particular
cigarette s attractive and enjoyable
+ ¢ » " but avotded any mention of the
them raging smoking-health contro-
versy. 8 FCC 2d st 382, At the time,

broadcasters argued that, in the absence
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of an afirmative discussion of the health
{ssue, the commercials could not realisti-
cally be viewed as part of a public debate,
9 PCC 34 at 938. We rejeeted this argu-
ment and inslsted that the issue should
be defined in terms of the desirability of
smoking, Id. With the issue defined in
this fashion, it was s stmple mechanical
procedure to “trigger” the fairness doc-
trine and treat all cigarette advertise-
ments—regardless of what they actually
said—as being presentations on cne side
of a controversial lssue. It seemed to be
clear enough that all cigarette advertise-
ments suggested that the use of the prod-
uct was desirable.

67. In retrospect, we believe that this
mechanical approach to the fairness doc-
trine represented a serious departure
from the doctrine’s central pur?o“
which, of course, is to facilitate “the
development of an informed public opin-
ion.” “Report on Editorializing,” 13 FCC
1248, 1249 (1949) (emphasis supplied).
We believe that standard product com-
mercials, such as the old cigarette ads,
make no meaningful contribution to-
ward informing the public on any side
of any issue. Indeed, as the D.C. Circuit
Court of Appeals succinctly stated:

Promoting the sale of a product is not
ordinarily sssociated with any of the ine-
terests the PFirst Amendment seeks t0 pro-
tect. As a rule, it does not affect the political
process, does not contridute to the exchange
of idess, does not provide information on
matters of public importance, and is not,
except perhaps for the sd-men, & form of
individual aelf-expression * * * Accordingly,
even if * ®* * {such| commercials are pro-
tected spesch, we think they sre at best &
negligible part of any expoaition of ideas,
and are of ° * ° slight soclal value a3 &
step to truth * * °. Banzhaf v, FCC, 408 F.
24 1082, 1101-02 (D.C. Cir. 1868), quoting
Chaplinsky v. New Hampahire, 315 Us. 8638,
572 (1942).

In this light, it seems to us to make lit-
tle practical sense to view advertise-
ments such as these as presenting a
meaningful discussion of a controversial
issue of public importance.

68. In our view, an application of the
fairness doctrine to normal product
commercials would, at best, provide the
public with only one side of a public
controversy. In the cigarette case, for
example, the ads run by the industry
did not provide the Jistening public with
any information or arguments relevant
to the underlying isstie of smoking and
health. At the time of our ruling, Com-
missioner Loevinger suggested that we
were not reslly encouraging a balanced
debate but, rather, were simply impos-
ing our view that discouraging smoking
was in the public interest. § FCC 2d at
$53.* While such an approach may have
represented good policy from the stand-
point of the public health, the precedent
1s not at all in keeping with the basic
purposes of the fairness doctrine.™

© Pollowlng the Congressional ban on
cigarette advertising, the Commission was
criticized even more strongly for taking sides
on this issue. At that time, we ruled that
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89. This precedent would not have
been particularly troublesome if it had
been limited to cigarette advertising as
the Commission originally intended.® In
1971, however, the D.C. Circuit ruled
that the cigarette precedent could not
logically be limited to cigarette adver-
tising alone, “Friends of the Earth v,
FCC,” 440 F. 2d 1184 (D.C, Cir, 1971).
In this decision, it was suggested that

nigh-powered cars pollute the atmos-

stations were free to broadcast anti-sinoking
messages without incurring any obligation
to carry arguments ta {avor of smoking. This
holding was bssed oo s Comumission deter-
mination that the issue was no longer con-
troversial, Cigarstte Advertising and Antie
8moking Presentation, 37 F'CC 2d 433 (1970),
aff'd sub nom. Larus & Brother Co. v. FCC,
477 P. 2d 876 (4th Cir. 1971).

= In the conclusion to our second opinion
in the cigarette case, we tried to make it
clear that our holding was based more on
public health considerations than on “the
specifics of the Fairness Doctrine.” WCBS-
TV, 9 FCC 24 931, 949 (1967). We recognized
that, in view of the overwhelming evidence of
danger to the public health, ths question

presented would ordinarily be “how the car- .

riage of such commercials is consistent with
the obligation to opsrate in the public inter~
est.” Id. We felt, however, that the questi~..
of removing these commercials from the atr
was one Congress had reserved to itself, and
that the only remedy we were free to imple-
ment was ons along the lines suggested by
the fairness doctrine. The fairness doctrine,
therefore, served “chiefly to put ‘flesh on
these policy bones by providing a familiar
mold to define the genaeral contours of the
obligation imposed.” Banzhat v. FCC, 405
. 2d at 1093. Subsequent to olr action in
the cigarette case, the Congress developed a
more complete remedy of its own by ban-
ning the brosdcast of cigarette ads entirely
in the Public Health Cigarette 8Bmoking Act
of 1989. See generally Capital Broadcasting
Co. v. Mitchell, 833 P Supp, 582 (DDC.
1871), a’da mem. sudb nom. Capital Broad-
casting Co. v. Kleindienst, ¢08 U.8. 1000
(1973). If in the future we ars confronted
with & case similar to that presented by the
cigarstte controversy, it may be more appro-
priate to refer the matter to Congress for
resolution. For Congress is in & far detter
position than this Commission to develop
sxpert information on whether particular
broadcast advertiaing is dangerous to heaith
or otherwise detrimental to the public inter-
est. Furthermore, it i3 questionable whether
this Commission hes a mané 30 broad as
to permit it “'to scan the airwaves for offen-
sive material with no more discriminating
a lens than the ‘public interest’ or even the
‘public health.’” Bansha{ v, FCC, 406 P. 2d
at 1000.

> At the time, cigarettes were thought to
be a unique product because their “normal
use has been found by congressional and
other Governmental action to pose * * * g
serious threat to general public health * * *,
8 FCC 24 at 943. In a concurring opinion,
Commissioner Johnson expressed the view
that “|b|y drawing the line st cigarette ad-
vertising we have framed a distinction fully -
as sound and durable as thosa in thousands
of other rules laid down by courts every day
since the common law system began.” Id. at
$58. In afirming our ruling, the D.C. Circuit
agreed that cigarettes were, in fact, “unique.”
Banzhat v. ®CC, 405 P. 2d 1082, 1097 n. 63
(D.C. Cir. 1068).
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phere more than low-powered cars.® It
was then dz2termined that the falrnems
doctrine was triggered by the advertise-
ments there involved because they ex-
tolled the virtues of high-powered cars
and thus glorified product attributes ag-
gravating an existing health hazard,
namely air pollution. The commercials,
of course, made no attempt at all to dis-
cuss the product in the context of the
air pollution controversy. If these ad-
vertisements presented one point of view
on the issue, then, by the same reasoning,
the “contrasting” viewpoint must have
been similarly presented in ads for low-
powered cars. The problem with this
kind of logic is that it engages both
broadcasters and the Commission in the
trivial task of “balancing” two. sets of
commercials which contribute nothing
to public understanding of the under-
lying issue of how to deal with the prob-
lem of air pollution.®

70. We do not believe that the under-
lying purposes of the fairness doctrine
would be well served by permitting the
cizarette case to stand as a fairness doc-
trine precedent. In the absence of some
meaningful or substantive discussion,
such as that found in the “editorial ad-
vertisements” referred to above, we do
not believe that the usual product com-
mercial can realistically be said to in-
form the public on any side of a contro-
versial issue of public importance. It
would be a great mistake to consider
standard advertisements, such as those
involved in the “Banzhaf"” and “Friends
of the Earth,” as though they made a
meaningful contribution to public debate.
It is a mistake, furthermore, which tends
only to divert the attention of broadcast-
ers from their public trustee responsi-
bilities in aiding the deveiopment of an
informed public opinion. Accordingly, in
the future, we will apply the fairness doc-
trine only to those “commercials” which
are devoted in an obvious and meaning-
ful way to the discussion of public issues,

C. The Federal Trade Commission
proposal. T1. The Federal Trade Com-
mission has filed a statement in this in-
quiry which proposes the creation of a
right of access to respond to four cate-

= The case also considered a comparison of
high-test and "‘regular” gasoline.

+ The Court has further suggestad that the
cigarette precedent might logically have to
be extended out of the health area entirely
to cover some labor-management disputes.
Retall Store Employees Union v. FCC, 438
P. 2d 248 (D.C. Cir. 1970). The Court, how-
ever, questioned whether such an application
would truly serve the underlying purposes of
the fairness doctrine:

Stripped to its essentials, this dispute
is one facet of the economic warfare that
is a recognized part of labor management
relations * ¢ *. Part of the Union's campaign
was pubilcity for its boycott; part of manage-
ment's arsenal was ‘sdvertising to persuade
the public to patronize {ta stores. If viewed
in this light, it could well be argued that the
traditional purposes of the falrness doctrine
are not substantially served by presentation
of sdvertisements intended to less inform
than serve merely as & weapon {n a labor-
management dispute.” Id. at 259.

‘NROTICES

gories of commercial announcemants,
Very generally, these categories are ss
follows: (a) Those advertisements that
explicitly raise controversial issues; (b)
those that raise such issues implicitly;
(c) those that make claims based on
scientific premises that are in dispute:
and (d) those that are slient about nega-
tive aspects of the advertised products.

72. We have already discussed the first
two categories and the applicability of
the fairmess doctrine with respect thereato.
One of our major difficulties with the
FIC’s categories is.that they seem to
include virtually all existing advertising,
As one commentator has stated, “it is
hard to imagine a product commercial
so pure that it would not be viewed as
implicitly raising some controversial is-
sue or resting upon some disouted scien-
tific premise or remuining silent about
negative aspects of the product.” Putz,
“Fairmess and Commercial Advertising:
A Review and a Proposal,” 8 US F.L. Rev.
215, 246 (1972) . We believe that the adop-
tion of the FTC proposal-—wholly apart
from a predictable adverse economic of-
fect on broadcasting—might seriocusly
divert the attention and resources of
broadcasters from the traditional pur-
poses of the fairness doctrine. We are
therefore not persuaded that the adop-
tion of these proposals would further “the
larger and more effective use of radio
in the public interest * * *" 47 U.S.C.
Bection 303(g), or contribute in any way
to the promotion of genuire debate on
public issues.

73. We do not believe that our policy
will leave the public uninformed on im-
portant matters of interest to consumers.
Certainly, we expect that consumer is-
sues will rank high on the agenda of
many, if not most, broadcasters since
their importance to the public is sel!-
evident. But our point is that the de-
cision to cover these and other matters
of similar public concern appropriately
lies with individual licensees in the ful-
fillment of their public trustee respon-
sibilities, and should not grow out of a
tortured or distorted application of fair-
ness doctrine principies to announce-
ments in which public issues are not
discussed.

74. A matter which relates directly to
the FTC proposal was considered in the
so-called “Chevron” case. Alan F. Neck-
ritz, 28 FCC 24 807 (1971), reconsidera-
tion denied 37 FCC 2d 528 (1872). This
case involved a claim made by Chevron
that its F-310 additive would reduce ex-
haust emissions and contribute to cleaner
air. Chevron did not claim that its prod-
uct would solve the air poliution problem
caused by automobiles, but did extol the
product’s virtues in reducing pollution.
Complainants argued that the claim was
controversial within the meaning of the
fairness doctrine. They supported this
argument by pointing to a pending ¥FIC
complaint which alleged that the claims
made on behalf of F-310 were false and
misleading. 29 FCC 2d at 818. While the
F-310 claim obviously did relate to &
matter of public concern, we do not be-
lieve that the ads engaged in an obvious
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and meaningful discusslon of a contro-
versial {ssue of public importance. As we
stated in “Chevron,”

meXking s clatm for & product is not the mme
thing as arguing & position oa & oontrover-
sial tsaue of pudblic importance. That the
claim i3 alleged to be untyue or partially
deceptive dosas not changs 1ts nature * * °,
It would ill suit the purposss of the hlmou
dootrine, designed to illumine signifcant
controversial issues, to apply it to claims of
& product's eMcacy or social utility. The
merits of any opa gasoline, weight reducer,
breskfast careal or headache remedy—4to
nams but & few exampies that coms roadily
to mind—do not rise to the }avel of & sig-
nificant public issue ®* * = We think this
oconclusion is required not only as a matter
of resson, but also of practical neceasity if
fairnees is to work for the public and not to
Its detriment. Alan ¥, Neckrits, 39 FCC 3d at
811,

75. We do not belleve that the fairness
doctrine provides an appropriate vehicle
for fhe correction of false and mislead-
ing advertising. The fairness doctrine is
only one aspect of the public interest.
A Congressionally-mandated remedy for
deceptive advertising already exists in
the form of various FTC sanctions.™ If
an advertisement is found to be false or
misleading, we believe that the proper
course is to ban it altogether rather than
to make its claims a subject of broad-
cast debate. We believe that the ap-
proach to advertising outlined here will
do much to reduce the confusion which
has existed in this area. Under the gen-
eral fairness doctrine, broadcasters—as
trustees for their communities—are re-
quired to make a positive effort .to im-
plement a meaningful discussion of ma-
jor public issues and in practical effect
consumer issues will receive a significant
amount of coverage. But at the same
time, we do not believe that it is in the
public interest to stretch the fairness
doctrine in an artificial way by applying
it to commercials which play no mean-
ingtul or significant role in the debate of
controversial issues.

76. In the separats but related area
of deceptive advertising, we believe that
the public interest can be best szerved
through the existing, Congressionally-
mandated scheme of regulation, and by a
conscientious effort on the part of brosd-
casters to meet their obiigstions in this
area”

IV. Access generally to the broadcast
medig for the discussion of public issues.
77. Various parties to this proceeding
have argued that, quite aside from the
traditional fairness doctrine, there
should be a system of mandated access,
either free or paid, for persons or groups
wishing to express a viewpoint on a con-
troversial public issue. In the “BEM"

# The problem may be further alleviated
by the FTC's newly developed ad sudstantia-
tion program. See 38 FR 13038 (1971); and
generally, Note, The FTC Ad Substsptiailon
Program, 61 Geo. LJ. 1437 (1973).

* See Licensee Reosponsibility with Respect
10 the Brosdcast of Paise, Misieading or De-
ceptive Advertising, 32 FCC 24 398 (1071);
Consumer Association of District of Colum-
bis, 32 PCC 2d 400 (1971).

-
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case,® the Supreme Court made it clear
that such access is not a matter of either
constitutional or statutory right. The
Court noted, however, that Congresa has
left the Commission with “the flexibility
to experiment with new idess as chang-
ing conditions require.” Id, at 122. It was
further atated that “at some future date
Congress or the Cbmmission—or the
broadcasters—may devise some kind of
limited right of access that is both prac-
ticable and desirable.” 1d. at 131.

78. Our studies during the course of
this inquiry have not disclosed any
scheme of govermment-dictated access
which we constder “both practicable and
desirable” We believe, to the contrary,
that the public’s interest in free ex-
pression through broadcasting will best
be served and promoted through con-
tinued reliance on the fairness doctrine
which leaves questions of access and the
specific handling of public issues to the
licensee's journsalistic discretion. This
system is far from perfect. However, in
our judgment, it does represent the most
appropriate accommodation of the var-
fous First Amendment interests involved,
and provides for maximum public en-
lightenment on issues of significance
with & minimum of governmental intru-
sion into the journalistic process.

79. In our opinion, this Commission
would not be justified in dictating the
establishment of a system of access to
particular spokesmen on either a free or
paid basis. If the access were free, the
government would inevitably be drawn
into the role of deciding who should be
allowed on the air and when.” This gov-
ernmental involvement in the day-to-
day processes of broadcast journalism
would, we believe, be antithetical to this
country’s tradition of uninhibited dis-
semination of ideas. With regard to the
suggestion that we establish a system of
pald access, we believe that “the public
interest in providing access to the mar-
ketplace of ‘ideas and experiences’ would
scarcely be served by a system so heavily
weighted in favor of the financially af-
fluent, or those with access to wealth,”
BEM, 412 U.S. at 123, or wherein “money
alone determines what issues are to be
aired, and In what format,” “Business
‘Executives’ Move for Vietnam Peace v,
FCC,” 450 F. 2d 642, 688 (D.C. Cir. 1871)
(McGowan, J., dissenting). This problem
would in no way be alleviated by the ap-
plication of the fairness doctrine, in-

» Columbia Broadcasting System, Inc. v.
Democratic National Committee, 413 U.8. 84

1973).
( » The only alternative to governmental in-
volvement of this type would appear to be
acceas on & first-come-first-served basis (or
by lot or drawing). This system would, how-
ever, give no assurance that the most im-
portant issues would be discussed on s timely
basis. Moreover, es the Supreme Court ob-
served in BEM, “[t]he public interest would
no longer be ‘paramount’ but rather sub-
ordinate to private whim especlally
since ®* * * a broadcaster would be largely
precluded from rejecting editorial advertise-
menta that dait with matters trivial or in-
siganifioant or alresdy fairly covered by the
broadoaster.’” 412 U.S. at 124.

NOTICES

cluding the Cullman corollary, to edi-!
torial adveriising, since the agenda for’
public debate would be set solely by those

financially able to take advantage of the

right to purchase time in the first in-

stance. Furthermore, there would be ele-

ments of unfairness in epplying the Cull-

man principle in this situation, for it

would require the licensee to correct an

{mbsalance—at its own expense—which it

had not created. On the cther hand, if

Cullman were suspended in the case of

editorial sadvertisements, the public

would be left in many i{f not most in-

stances with one-sided presentations of

those issues which the financially able

chose to discuss,

80. We have given serfous thought to
the suggestion that broadcasters be re-
quired to maintain a policy of examin-
ing and considering—but not necessarily
accepting—editorial advertisements ten-
dered for broadcast. While this sugges-
tion has some surfsce appeal, we believe
that such a requirement would, in our
judgment, inevitably draw this Commis-
sion into deciding a broadcaster's good
faith in sccepting or rejecting profiered
material and into adjudicating compet-
ing claims to buy limited time on the
basis of criteria that would necessarily
favor one person’s speech over another’s,
This i3 precisely the sort of governmen-
tal intrusion which we have sought to
avold in developing and administering
the fairmess doctrine, and why we believe
that our present policy of leaving such
decisions initially to the editorial discre-
tion of the licensee, though imperfect
must be maintained. As Chief Justice
Burger stated for the Court in BEM:

For better or worse, editing is what editors
are for; sand editing is selection and choice
of material. That editors~—nawspaper or
brosdosst—can and do abuse this power is
beyond doubt, but that is no reason to deny
the discretion Congress provided, Calculated
risks of abuse are taken in order to preserve
higher values. 413 U.8.at 134-1285.

81. While we have rejected the sug-
gestion that the Commission should es-
teblish a system of mandated access
(either free or pald), we certalnly do
not mean to suggest any disapproval of
efforts by broadcasters to provide for ac-
cess to their stations. Indeed, the fairness
doctrine itself insures that many citizens
will be afforded a type of access, for the
licensee
is required to “present representative com-
munity views and volices on controversial is.
sues which are of importance to {[ita] Iis-
teners,” and it s prohibited from “exciuding
partisan voices and slways itself presenting
views in a bland, inoffensive mannsr,” 33 PCC
2d at 223. A broadcaster neglects that obiiga-
tion only at the risk of losing his license.
BEM, supra at 131.

Under this system, many representative
community spokesmen do express their
views in newscssts, interviews, call-in
programs, editorial replies. and through
various other formats. Thus, while no
particular individuasl has a guaranteed
right of sccess to the broadcast micro-
phone for his own self-expression, the

_public as a whole does retain {ts “para-
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mount” right “to receive suitable
access to soclial, political, esthe:ic,

moral, and other ideas and exneri-
ences °* * *" “Red Lion Bruaa-
casting Co. v. FCC,” 395 U.S. at 330
(emphasis supplied). In a real seuse,
therefore, there is & “right of acces:™
in broadcasting, that right being guaran-
teed the listening and viewing public.
However, in order to secure this right
to the people, and to avoid unwarranted
governmental supervision, Congress has
delegated the primary responsibility fov
the selection of particular spokesmen ar:d
specific program material to priva‘e
licensees who are required to serve as
trustees for the public. As the Supremc
Court stated in its BEM decision:

Tnis policy (of concentrating the sl:ora-
tion of journalistic priorities in the licensee)
gives ths public some assurance thal the
broadcaster will be answerable if he falls <o
meet its legitimate needs, Ho such acconuta-
bility atteches to the private indlvidual,
whose only qualifications for using the broari-
cast facllity may be abundant funds and a
point of view. To agree that debate on pusiic
{asues should be “robust and wide-open” dues
not mean that we should exchange ‘‘public
trustee” broadcasting, with all its limita-
tions, for a system of self-appointed 2diiortal
commentators. 412 US. at 128,

82. We do not mean to suggest that
broadcasters are in any way required to
maintain “tight editorial control” over
the spokesmen who appear on their sta-
tions. Much to the contrary, we wish to
give every encouragement to broadcas!-
ers to experiment with new ways of pro-
viding for wide-open debate of public
fssues. Our point here is that while
genuine partisan debate should be en-
couraged, we cannot, at this time, justify
or support its particularized imposition
by Commission flat.

83. Although we have here reaffirmed
the present system of licensee respoii-
sibility and discretion and rejected re-
quests for the creation of a direct “right”
of access, we wish to emphasize that this
system is predicated entirely upon the
assumption that licensess will in faci
make a reasonable, good faith eflort to
meet their public obligations. Licensee
discretion is but a means to a greater
end. and not an end in and of itself, and
only insofar as it is exercised in genuine
conformity with the paramount right of
the listening and viewing public to be
informed of the competing viewpoints on
public issues can such discretion be con-
sidered an adequate means of mainiain-
ing and enhancing First Amendment in-
terests in the broadcast medium. For the
present, we remain convinced that the
general rubric of the fairness doctrite.
with its emphasis on licensee respoun-
sibility and discretion, provides the most
desirable and practical means to thut
end. However, should future experience
indicate that the doctrine is inadequate,
either in its expectations or in its results.
the Commission will have the opportu-
nity-——and the responsibility—for such
further reassessment and action
would bs mandated by the public jnterest
and the First Amendment.

as
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V. Application of the fairness doctrine
to political broadeasts—dallot proposi-
tions. 84. The First Report on Part V. of
the Falrmess Doctrine Inquiry, 36 FCC
2d 40 (1972), dealt almost exclusively
with appearances by the President and
other public oficlals and with questions
of the application of the Zapple dre-
trine™ to such appearances. However,
Part V of our Notice of Inquiry phrased
the Zapple question in broader terms:

We request comment on such relavant
questions a8 the following: whether the
quasi-equal opportunities approach should
be restricted, expanded, or left alone, with &
specific descriptiorn of the feanibility and
eflect of any proposed revision on the under-
Iying policies of the statute (see section 315
(a)). 30 FCC 2d 26, 3¢ (1871).

We row address ourselves specifically to
application of the fairness doctrine to
ballot propositions such as referenda, ini-
tiative or recall propositions, bond pro-
posals and constitutional amendments.

85. S)me comments filed in this in-
quiry have urged that Zapple rather than
the Culliman doctrine be applied to bal-
Jot propositions on the ground that such
situations are analogous to those cove
ered by the ‘“equal opportunities” re-
quirement of Section 315 and the 'politi-
cal supporters” policy in Zapple. One
party has suggested that not only should
Cullman apply but that when one side
buys spots, the licensee should be re-
quired to present opposing announce-
ments in the same format (i.e., spots),
and also to afford proponents of all sides
opportunity for extended discussion of
the issues. In this regard, the Commis-
sion also has received informal com-
plaints that application of the Cullman
doctrine to ballot propositions is unfair
on the ground that it enables proponents
of one side to spend their money on news-
paper, billboard and direct mail adver-
tising-—where there is no Cullman re-
quirement—and then to rely on Cullman
to obtain free broadcast exposure of their
views because the other side has spent
its money in that medium,

86. After considering all comments, we
find no substantial reason to alter our
previous application of the fairness doc-
trine to ballot propositions. The Zapple
doctrine, which some urge that we apply
to this area, was adopted solely because
it was analogous to the situation for
which Congress itself had provided for
“equal opportunities.” As we explained in
our First Report, Zapple was simply &
common-sense application of the statu-
torv scheme relating to appearances by
political candidates, and we made clear
the fact that we did not intend to extend
its application further. While ballot
propositions are simiiar to political can-
didacies in the sense tant both are subject
to popular vote, they are more closely
analogous to ordinary public issues such
as a bill pendirng in Congress or a state
legislature. We are unable to perceive
why such issues shculd be treated diufer-
ently merely because they are subject to

» See Nicholas Zapple, 24 FCC xd 757
(19703,
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popular vots. In a case lavolving politizal
candidacies, the natural opposing spokas-
men are readily identifiable (l.¢., the
candidates themaelves or their chosen
representatives), In ths casze of a ballot
propaosition, however, there is generally
no-specific individual or group which is
entitled to equal or comparable time.
Purthermore, Congress has ahown no in-
tent to alter the Commisaion’'s traditionsl
application of the fairness doctrine, in-
cluding the Cullman corollary, to balliot
propositions.

87. It has been argued that in the clos-
ing days of an election campaign, l-
censees way he overwhelmed by orders
for large qusantities of spot announce-
ments favoring or opposing & proposi-
tion, and could be hard put to comply
with the requirements of the faimess
doctrine if only one zide buys time. No
licensee, however, is required to sall all
the time that an advocate of & proposi-
tion (or even a legally qualified candi-
date) may wish to buy.” Indeed, some li-
censees in the past have discovered to
their dismay that an employee has sold
an inordinate amount of time in the clos-
ing days of campaign to ope candidate—
only to be confronted by a demand from
the opposing candidate to buy an equal
amount. It is the responsibility of the
licensee 4in such situations to look shead
and commit himself to po mere time
for Candidate A than he is prepared to
sell to Candidate B. Similarly, no licensee
is required by statute or Commission rule
or pelicy to yield his facilities to one
side of a ballot proposition for s so-called
“blitz,” His clear obligation in {airness
situations is, again, to plan his program-
ming in advance so that he is prepared to
afford reasonable opportunity for pres-
entation of contrasting views on the
issue, whether or not presented in paid
time.™

» However, stations are required to either
give or sell reasonable amounts of time to
candidates for federal elective ofice. 47 US.C.
section 312(a)(7); See al’o Use of Broad-
cast and Cablecast Pacilities by Candidates
for Public Office, 3¢ PCC 24 510 (1972). While
we do not dictate how much time should be
devoted to the various issues being debated
in a community, ballot propositions and
other election matters will frequently recaive
considerable coverage on the basis of their
importance to the community. In this regard,
we recognize that

“The existence of an issue on which the
community is asked to vote must be pre-
sumed L0 be a controversial iseue of publie
importance, sbsent unusual circumstances
® » s It 18 precisely within the context of an
election that the faimiess doctrine can be
best utilized to inform the publls of the ex-
istence of and Dbasis Yor contrssting view-
points on an iseve about which there must
be a public resolution through ths election
process.” King Broadcasting Co., 23 CC 2d
41, 43 (1970) (staff ruling).

'@ In our public notice of March 18, 1972, 3¢
PCC 2d 510, sutting forth our interpretation
of the Pedaral Elegtion Cauipaign Act of 1971,
we stated that Congress, lno amending section
3i2(a) of the Communication. Act to require
licensees to sllow ressonable access to or
to permiz purchiass of reasonable sinounts of
tirr.e v candidntes for federal ¢lective ofive.
“Liewiny did nnt tutend, to tike the extrems
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83. Finally, it {5 argued that some bal-
lot issus sdvocates take advantage of the
Cullman principle by spending their
svailahle mapey on non-broadcast media,
then walting for the other side to buy
time ca the air, and finally damanding
that their own visws on the proposition
be given free broadcast exposure, thus
obtaining s broadcast “subsidy” for their
views. To the oxtent that this could
occur, the same oriticism can be voiced
against sny application of Cullman. We
believe, howevar, it 13 more important in
& democracy that the pubiic bave an op-
portunity to recelvs contrasting views on
controversial issues of public import-
ance—that “robust, wide-ppen debate”
take place—than that the Cullman prin-
ciple be abandoned because of the posai-
ble practices of a few partiss. Moreover,
the fairness doctrine dnes not require
equality of exposure of contrasting views,
and those who raly solely on Cullman
have no sssurance of obtaining equality
by such meana.

89. Thus, we shall coniinuc to deal
with ballot propoaition issues as we do
with cother controversial public issues.
As in a1l falrness dnctrine matters, the
license is required to wse his own discre-
tion regarding issnes to be presented, the
amount of time ta be devoted to each,
parties to present contrasting views, and
the formats to be emvloyed. Upon receipt
of a complaint, we sball as in the past
review the licenses’s actions only for
reasonableneas and wgoad faith.

VI. Conclusion, 90. It 4s hoped that
this inquiry and renmort will provide a
needed restatement end clarification of
the essential princinles and policies of °
the fairness doctrine—both in terms of
its theoretical foundations and its prac-
tical application. While we have here re-~
afirmed the basic validity and soundness
of these principles and policies in en-
suring that the medium of
will continue to funetion consistantly
with the ends and purposes of ‘he Pirst
Amendment and the public intsrest, the
Commission fully recognises that their
specific application in particular cases
can involve quastisns determinations of
considershle complexity and dificulty.
For this resson, the sdministration of the
doctrine must proceed, within the frame-
work of genaral palicies set forth herein,
on & case-by-case basis according to the
particular facts and circumstances pre-
sented. We do wish to emphasize that in
the final analysis, the fairness doctrine
can fulfill its purpose and function only

case, that during the closing days of a cam-
pelgn, siatirns should be required to accom-
modate regusats for political time to the
exclusion of all or moat other types of pro-
gramming or advertising. Impartant as an
informad electorate is in our soclety, thers
sre other elements in the public interest
standard, and the public is entitled to other
kinds of programminyg tbaa political. It was
not intanded that all or mest time be pre-
emptad for political broadcasts = © *.” (Ques~
tion and Answer 3. sectinn VIII). The same
principle would, of comwe, appiy to ballot
propositions.
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to the extent that all the partles in-
volved—the broadcasters, the Commis-
ston, and individual members of the pub-
Mic—participate wiih a sense of reason-
ableness and good faith.

01. Accordingly, the proceedings in
Docket 19260 sre terminated.

Adopted: June 27, 1974
Released: July 12, 1874.

FEDERAL COMMUNICATIONS
CoMMISSION M
VINCENT J. MULLINS,
Secretary.

{sEAL]

ArPENOIX A
{Docket No. 19260; FCC 73-534; T9505]

FLIST REPORT REGARDING HANDLING or
POLITICAL BROADCAST

In the matter of the handling of public
fssues under the Fairness Doctrine and the
Public Interest Standards of the Commutint-
cations Act. - .

1. Introduction. 1. The first report deals
with Part V of our Notice—the fairness doc-
trine aa it relates to political broadcasts.
We would ordinarily consider this aspect in
the context of the revisions made in the
general fairness srea, fncluding posslible
public Interest decisions ss to access. How-
ever, we are operating under time constraints
here that we must take into account—
namely, the appropriateness of disposing of
this aspact well before the commencement
of the general election period. See DNC v.
FCC, --.. UB. App. DC. -, ..o FCC 2d
... Cass No. 71-1738 (D.C. Cir. Feb. 32,
1973), (slip op. at 7). We therefore have
expedited our consideration of this aspect
and. If nacessary, will re-examine this report
’Il':l light of our later decisions in Parts II-

2. While this was the last toplc in this
inqulry, it s not, of course, the one of least
tmportance. Promotion of robust, wide-open
debate 1n this fleld vitally serves the public
interest.

1. Background. 3. In applying the falrness
doctrine the Commission has traditionally re-
quired licensees to afford reasonable oppor-
tunity for the presentation of contrasting
views following the presentation of one side
of & controversial issue of public importance,
The licenses has been given wide discretion
in selecting the appropriate spokesman, for-
mat and time for the presentation of the
opposing views on controversial iasues, with
two significant exceptions, Under $ 315 of the
Communications Act of 1934, as amended,
lMcensees are required to aford equal time
to legally qualified candidates; and under
the Commission’s political editorializing rules
(38 78.123(c), 73.300(c), 73.508(c), T3.6T9
(c)) the licensso must afford a reasonabls
opportunity for & candidate or his spokes-
man to respond when the licensee bas op-
posed him or supported his opponent in s&n
editorial.

4. Under the ruling in “Letter to Mr. Ni-
cholas Zapple” 23 F.C.C. 2d 707(1970) the
Commiaajon turther limited the 1t 's dise

NOTICES

an opponent, then the licensee must afford
compurable time to the aspokesmen for an
opponent! Known as the qusal-equal oppor-
tunities or politlcal party corollary to the
falrness doctrine. the “Zapple” doctrine is
based on the equal opportunity requirement
of section 815 of the Communications Act:
sccordingly, free time need not be afforded
to respond to & pald program.

5. Since some controversy has besn gen-
erated as to the applicability or wisdom of
this doctrine, the Commission asked for pub-
1i¢ comment’ on the following questions in
its Notice of Public Inquiry in Dociket No.
19260 (hereinafter, Palrness Inquiry).

“Should the queasi-equal opportunitiss
approach be restricted or expanded and what
ts the feastbility and effect of any proposed
reviaion on the underlying policies of the ata-
tute (see section 318(a))? ’

“g8hould the Commiasion adopt a position
that Zappls applies only to political cam-
psigns snd not to other times?

»Snould Zapple be dissssociated from the
fairness doctrine and incorporated into Sece
ticn 8157

~Should Zapple be limited by applying a 7-
day deadline for requestiug *quasi-equal
opportunities”?

“Should Zapple continue to apply only to
major parties (see Letter to Lawrence M. C,
8mith, 38 R.R. 201 (1983)), or should it be
extended to all parties or to sorue mathe-
matically-defined category of “parties with
substantial public support” (e.g., percantage
of popular vote)? How should it apply w0
“pnew"” partias?

“ghould Zapple bs extended to tnclude
spokeamen for ballot issues such as bond is-
sues; amendments of state constitutions,
etc,?”

6. One additional suggestion hss been that
the Zapple doctrine should be extended to
include broadcast appesrances of the Presi-
dent of the United States so that an auto-
matic right to respond in comparable time,
format, etc., would accrus to appropriats
spokeaman following s Presidential appear-
ance. In “Complaint of Committes for the
Fair Broadcasting of Controversial Issues,”
285 P.C.C. 24 283, 204-298 (1970}, the Com-
mission declined to extend the “Zspple”
quasi-equsl opportunities concept generally
to Presidential appearances, although it satd
that the falrness doctrine was applicable to
Presidential appearances when dealing with
controversial issues ©f public importance.
Upon re-examination in “Republican Na-
tional Committee,” 235 F.CC. 3d 739, 744
(1970), the Commission sagsin explained that
Presidential broadcasts made in s poun-elec-
tion period do not come within the “Zapple”
corollary but are included under the general
fairness doctrine to the extent that contro-
versial issues of importance are discussed.
The question was raised once agaln and ruled
on by the Commission in “Democratic Na-
tional Committee,” 81 F.C.C. 2d 708 (1971},
afi’d “Democratic Nat{onal Committee v.
PCC.” — US. App. DC. ~—. F. 2d —,
Case No. T1-1738 (D.C. Oir. Feb. 22, 19T2).
However, we solicited the comments of the
public on the questions raised in these cases
in this inquiry.

cretion. The Commission heid in “Zapple”
that when a licensee sells time to supportars
or spokesmen of a candidate during an elece
tlon campalgn who urge the candidate’s elec-
tion, discuss the campalgn issues, or criticize

ESEENSRE

3 Commissioner Hooks councurring in part
and dissenting in part and jssuing a separate
statement. Commisstoner Queilo concurring
and issuing & separaté statement. State-
ments of Commissioners Hooks and Quello
filed as part of the original document.

1In Re Complalnt of Comniittes for the
Fair Brosdcasting of Controversial 1asues, 28
#.C.C. 2d 283 (1970), afirmad on reconsidera=~
tion sub nom. Republicah Nattonsl Commit-
tee, 25 P.C.C. 34 739 (1970). the Coramission
extended the “Zapple” ruling to a non-cam-
palgn period proffer of time to a political
party chairman whers the licenses did not
specify the issue or issues to be discussed.
This ruling was reversed in Columbia Brosd-
casting Co. v. FCC., 45¢ F. 24 1018, (D.C.
Cir. 1971).
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I1l. Summary of comments. 7. Extensive
comments and reply comments addreasing
these questions were received in response to
the Pairness Inguiry from fourtden parties.
1In addition, the Comrission conducted panel
dlscussions and heard oral argument for &
full week In March 1972, during which these
{ssues were exhiaustively discussed, (A list of
sll participsnts is included in Appendix A
below.) A varisty of ideas, propoasls. and
criticlsms were presented, s brief summary
of which follows.

8. Btorer Broadcasting Company observes
that since the fairness doctrine, unlixe Sec-
tion 315, gives no particular person & right
to reply to previously brosdcast material.
the extension of the fairness doctrine to &
quasi-equal opportunities doctrine in Zap-
ple is a contradiction of the falrness doctrine.
As presently constituted, Zapple and lits
progeny provide insufficient direction to -
censees as to when Comparabls responses to
noncampaigh appearances of public officials
are required, as to which party spokesman is
entitled to reply when differsnt factions
within a party wish to respond, and ss to
the rights of minority parties to comparable
time. Storer recommenda, therefore, that
Zapple should be codified in Commission
rules or be tncorporated lnto section 2i5 o
remove it from the ambit of the fairness
doctrine, Storer further suggests that the
Commission adopt a politieal broadcast
primer to speci{y licensee obligations and
responsibilities j1: this area,

9. The National Assoclation of Broadcast-
ers (NAB), General Electric Broadeasting C9.,
American Brosdcasting Co. (ABC), Natloual
Broadcasting Co. (NBC), the Evening News
Association, Lee Enterprises, Inc., Time Lile
Brosdcasting. Inc, and others support the
principles of the Zappls doctrine so long 33
the Cullman? doctrine continues to be in-
applicable, and licensees sre not required to
subsidize the campaigns of opposing candi-~
dates by affording {ree response tims. Zapple
is seen by those filing joint comments with
the Evening News Association as an appropri-
ate maans to fulfill the purposss of section
815, ensuring the equality of trestment of
political candidates by brosdcast licensees.
Cnuerequently, they would lmpose obligations
progress in which the brosdcsster has af-
forded tims and relinquished content con-
trol to & spokesman for a candidate to
support that candidate or to oppose rival
candidates.

10. The NAB, ABC, NBC, and G.X. Broad-
casting Co. argue that the Zapple doctrine
should alao apply to “political” broadeasts
where 8 campaign issue (bond proposal, con-
stitutional amendment, eic.) that is sup-
ported or opposed by a political spokesma:
has been piaced on the ballot. It is argued
that this situation is analogous to both sec-
tion 315 and Zapple, and, a3 1s the case with
the political spokesman doctrine, Cullman
should no¢ apply. NBC emphasizes that the
quasi-equal opportunity approach of Zapple
or its extension to ballot issues should apply
only to paid presentations in campaign

2 Cullman Broadcasting Co. Inc., 40 F.CC,
676, 677 (1963) held that “* * ¢ where the
licensee has chosen to broadcast a sponsored
program which for the first time presents one
side of & controversial issue, has not pre-
sented (or does not pian to present) contrast-
ing viewpoiuts in other programming, and
has been unable to obtain paid sponsorship
for the appropriate presentation of the op-
posing viewpoint or viewpoints, he caunot
reject & presentation otherwise suitable to
the licensse—and thus leave the public un-
informed—on the ground that he cannot ob-
tatn paid sponsorship for that presantation.”

ts, 1974
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perinds, since the equal opportunities sp-
proach lanvolving frée time lnhiblts the pres-
eutation of political programming and intars
feres with & licensas’s sditorial judgment.

11. Two ocommantators, Dsmocratic Na-
tional Cemmittae (DNC) and American Civil
Liberties Unian (ACLU) suggest that the
Commisalon extend the falrness doctrine or
adopt s specific rule that would require M-
censees to broadcast the opposing views of
appropriate spokesmen following an appear-
ance of & public oMcial. It is claimed that
there 1s an overriding natlonal concern in
inforiing the public on both sides of issues
des!t with by public oficials, and accordingly,
that licensee discretion in presenting oppos-
ing views and selectlng appropriate spoxes-
man should be more limited than at present.

12. DNC specifically urges the adoption of
8 rule that: (1) Would establish a presump-
tion that a Presidential broadcast appearance
involves a controversial issue of public im-
portance; (2) wouild require licensees to seek
out appropriate spokesmen to present an op-
posing view and to afford them equal oppor-
tunities; and (3) would require licensees or
networks to keep publicly avallable for three
yeurs a tape or transcript of every Presiden-
tial appearance. DNC asserts that such & rule
is necessitated by the public interest stand-
ard of the Communications Act and by the
First Amendment, in view of the public’s
need to be fully informed on important pub-
lic issues discussed by the President. The
public Is not presently receiving balanced
information on such issues, DNC believes,
because the President’s control of the time,
format, and content of his appearances maxi-
mizes their Impact and effectiveness while, on
the other hand, the dificulties encountered
by DNC in buying time to discuss pubiic
issues or in securing free time to respond to
Presidential appearances limits the effective-
ness of the presentation of their viewpoint.
DNC's views are currently presented, it main-
tains, through news and panel show presan-
tations in which DNC representatives are
merety responding to questions and have no
opportunity., comparsble to the President’s,
to develop a reasoned and uninterrupted
presentation of the lesues, DNC thus argues
.that the First Amendment gosl of promoting
rovust, wide-open debate i being th
by its rejection as an entity responsibie for
defining cptions for the American people on
rasjor public issues and by denying it access,
comparable to the President’s, to respond to
his sppearances,

13. ACLU mainiains that the responsibliity
of the licersee under the fairness doctrine
should extend to making available compar-
able opportunities for opposing spokesman
to comment on the isaues raised in the broad-
czst appearance of any public cfficial, includ-
ing the President. Becauss of the President's
unquestioned power to nd broadcast
ing time and to attract sn audience, ACLU
fsels that comparable time can be afforded
only if the contrasting viewpoint is presented
immediately after each Presidential appesr-
ance. The President and other public oficials
should furnish copies of their statements
suficiently in advance of their broadcast to
permit station licensees to fulfill thess fair-
ness obligations.

14. The proposals of DNC and ACLU were
opposed by & numbar of parties. ABC and
G.E. Broadcasting Co. argue that no justifica-
tion for the proposed rule can be found in
section 315 of the Acs, since under that Sec-
tion, the recipient of an egqual time oppor-
tunlty to respond to s candidate's appear-
ance must himself be a legally qualified
opposing candidate and not just a representa«
tive of a political party or some other appro-
priate group. To extend A quasi-equal oppor-
tupities doctrine to non-election period
Presidential appearances would require Cone

‘NOTICRS

grassional amsndment of section 315 because
such extaasion would violate the luntent of
section 815, snd aspecifically, would negats
the nawacast, news documantary, and news
interviaw exemptions. to the equal time pro-
vialons contained in section 815(a). Imple-
mantation of these proposals would also be
8 distortion of ths Iairness doctrine, it is
argued, since the fairness doctrine focuses on
fasues, not Individuais or candidates.

15. Those parties filing with the Evening
News Associationt argue that the broadcast
appearance of a public ofice holder should be
treated as the appearanca nf s public oficial
fulfiling the duties of his office, not s the
sappearance of & Partisan spokasiman present-
ing one side of & controversial issus absent
some extrinsic evidence to the contrary.
Otherwise, the public’s right to be informed
on important matters by ita elected oficials
would be subordinated to the rights of & par-
ticular class (poiltical candidates) to bmd;
cast.

18. NBC belleves that toth DNC and ACLU’

have falled to ahow the neceasity of thelr
proposed policies or the present insdequacy
of the fairness doctrine a3 a tool for inform-
ing the public on important public issues.
Creation of an equal or quasi-squal time
right to reply to all public officlal sddresses
would, as a practical matter, inhibit the
appesrance of public officials, NBC main-
tains. It would also ignore the diffsrence in
maedia use by different oficials, a3 well a3 the
fact that it is possible to distinguish the
leadership appesrances of an official from his
political opinions. NBC slso has argusd that
under present rules Presidential appearanses
during a campalgn for his re-slaction are
subject to the Section 315 squal tixms require-
ments, that Presidential appearances in s
non-election period are subject to the faire
ness doctrine and the political party corol-
lary, and that these doctrines are adequate
to ensure that the elactorate is informed.

17. WGN Broadcasting Co. (WGN) 1is also
opposed to the DNC/ACLU proposals on the
grounds that the standard proposed by DNC,
that Presidential brosdcasts that enhanced
the political or personal image of the Presi-
dent would be subject to the rule and requtre
the presentation of opposition p: ing,
is too vague to be realistically sppilted by
licensees; and that the FCC would be inex-
orably involved in politically sensitive ad-
judications which should be avoided.

18. Three parties argus that the Zapple
doctrine should be repealed sltogether. WGN
maintains that Zapple exceeds the intent
of section 315, which grants equal opportu-
nities only to opposing candidates and not
to their supporters. That question, WON
maintalns, was settled in Felix v. Westing-
house, 188 P. 2d 1 (34 Cir, 1950), where it was
held that the supportsrs of & candidats ware
specifically excluded from section 315.

19. The law firm of Haley Bader & Potts
argues that the Zapple doctrine overiooks
the fact that the informational needs of the
public are of primary importance, snd mis-
takenly confers rights on individual parties.
The standards in Zapple are too vagus for
day-to-day application by ths licensee, It
maintains, and the resultant confusion will
tend to inhibit licensee coverage of political
matters. Moreover, it argues that Zappie un-
duly restricts 1lcenses discretion In seiscting
spokesmen and reguleting content.

30. The holding of Zapple would be ac-
ceptable to Public Broadcasting Bervice
(PBS) ss & falrness question If the Com-
mission had limited itself to a discuassion
of the reasonableness of the balance of op-
posing viewa afforded by the licenses. PBS
is opposed, however, to the extansion of
traditional fairness concepts of “‘ressonable
balance” to a "comparable time” or “quasi-

equal opportunity” doctrine becsuse this
restricts licensee dlacretion and crestes artl-
fictal Barriers to the discwsion of con-
troversial ismues of publie Lmpertance. Pur-
tharmore, PBE argues that Zapple eannot b
limited to tha two.major parties nar to csm-
peign pariods only, but instasd will engender
& spiraling round rodin of PATtMan respouaseg,

Baveral other partiss also volced this par> .

ticular fasr, .

31. At the falrness panels, crunsel for
PRS further developed the foregoing argu-
mant by stating that the pricing mechanism
and fhe economic reslitiss of buying time
on the comoercial networks tend to discour-
age the brosdcast apoearsnces of minority
candidates, but that no such economic bar-
rier to access by minority parties sxists in
the Public Broadcsating Sarvice. Counsel for
PBS also srgued that in eitendlng quasi-
equal opportunitiss to supporters of & can-
didate in Zapple, the Commimion was doing
what the Coogress had decided not to do
when 1t adopted section 315 of the Com-
munications Act.

23. Several parties submitted comments
on the procedural mathods or standards by
which the Commisaion should enforce fair-
ness concepts in the political broadcast ares.
As previously mentioned, Storsr Brosdcast-
ing Co. urges the Commissian to adopt politi-
eal broadcasting rules or to devsiop a politi-
cal broadcessting primer that would specifi-
cally define those situstions In which
licensess would be required to afford com-
parable time and which would specify guide~
lines for the selection of tha appropriste op-
poaing spokesmen io order to minimive the
confuston that has rasuitad from the recent
saries of ad hoc adjudications (Zspple, RNC,
etc.) modifying the traditional falrness
dootrine.

23. Those filing with the Evening News Asz-
sociation argue that the FCC frequently
oversteps its authority in judging the “rea-
sopablaness™ of lloensee action in the politi-
cal broadcasting area. Ths Commission
should thersfore sdopt a “grossly unreason-
able” test of 11 duct, and 1§
penalties only when licenses comduct meets
an “sctusl moalice” teet,

24. Two other general points ratsed by
commentators were ss follows:

A. The G.E. Broadcsating Company be-
lieves that the Commission’s recent ruling in
In re Rosenbush Advertising Agency, 381
P.CC. 34 782 (1971)° should be upheld
since it affordhy discretion in making deter-
mination ss t0 how a given licanses’s factl-
itiss ahould be made effectively avellable to
candidates or supporters of candidates. Sec-
tion 813 itself parmnita a licenses to have dis-
cretion in scheduling and tha Commisslon,
1t is contended, should not restrict this dis-
cretion sny further in “quasi-313" situ-
ations.

B. During the pansl discussions, former
FCC Chairman Newton Mirow discussed the
recent study and recommaendations of the
bipartisan Twentieth Century Pund ¢ on this

A ————————

3 The Commission beld in Rosenbush that
a licensee’s policy of accepting only paid po-
iitical advertising of five minutes or longer
during & primary cempalgn was consistent
with Commission precedent where the lli-
censee recognized ite public intereet obli-
gation to make ite facilities effectively avail-
able to candidates. The licensee had stated
its intention to make free time available to
candidates for major offices in the primary,
planned s one-hour special program present-
ing the candidates for mayor; and had an-
nounced the candidaciss for the top three
city offices in its regular news programs.

¢ Twentleth Century Pund, Voters’ Time
(1969).
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subject. He recommended that the Commls-
sion' support legisiation that would enabls
ths major party candidatas in a Prealdsntial
campaign to obtatn aix one-half hour pariods
called “Voters’ Tims” in prime time for the
simultaneous brosdcast on all TV and rad!o
stations of political presentations. Use of
this time would be entirely within the can-
didates’ dlacretion, and, since ths beneficiary
0? these programs would be the American
pudlic who would thus recelve information
pertinent to ths election of the President,
Ppublic funds ahould be used to buy the time.

IV. Discuasion—A. The fairness docirine
with reapect to apperances of the President
or other public officials. 35. The Commission
can appreciate why a0 much atiention is
focused on the question.of the application
of the fairness doctrine to Presidential ap-
pearances. As the Court noted in Democratic
Natlonal Committes v. FCC, C.AD.C, No. 71-
1837, decided February 3, 1072, pstition for
writ of certiorari flled April 28, 1973, No. T1-
1405, O.T. 1971, "* ¢ ¢ the President’s status
diffors from that of other Americsns and is
of a superior nature,” and calls for him to
make use of brosdcasting to report to the
natlon on lmportant matters:

“While poiitical sclentists and historians
may argus about the institution of the Pres-
tdency and the obligations aad role of the
nation’s chief executivs officer it iz clear
that in this day snd age it 18 obligatory for
the President to Inform the public on his
program and its progress from time to time.
By the very nature of his position, the Pras-
tient 13 a focal point of national life. The
peopla of this couatry look to him fin his
numerous rolss for guidance, understanding,
perspective and information. No matter who
the man living at 1600 Pennaylvania Avenue
ts he will be subject t& greater coverags in
the press and on the media than any other
person in the free world, The President is
obligad to keep the American paople in-
formad and * ° ° this obligation exists for
the good of the natlon * * *. (8l Op. pp.
26-37)

Because of this use of broadcasting by the
nation’s most powerful and most important
public ofice, the argument has been made by
DNC and by ACLU that thers must be spectal
provision for a response by the opposition
party—some specific corollary to the genernl
fairness doctrine that ensures equal or com-
parable uss of the brosdcast media by sn
opposition party spokesman.

28. Wa make two preliminary observations.
¥irat, the tasue is not whether the American
people shall be ressonadbly informad concern=
ing the oontrssting viewpoints on contro-
weraial asuves of public importance covered by
Presidential reports. The fairness doctrine
{3 in any eveat applicable to such reports—as
indeed it is to a report by any public oficial
that deals with a oontroversial iasus of pub-
lic importance. Bee sectlon 315(a). Rather,
the iasue is whether something more—some-
thing akin to equal time-~is to be required.
The word “required” brings us to our sscond
point. Because our goal is robust, wide-open
debate, the Comumiasion 0f course welcomes
sny and all programming efforts by licensees
to present contrasting viewpoints on contro-
versial issues covered by Prssidential ad-
dresses. As we stated in our commendation
©of the CBS series, “The Loyal Opposition”,
Committes for the Pair Broadcasting of Con-
troversial Issues, 26 PCC 2d 383, 300 (1970);
Rspublican Natlonal Committee, 25 FCC 24
730, 745-48 (1870, the more debate on such
1ssues, the better iInformed the electorate. But
the iasue is not what programming judgment
the llcensee makes in this area but, rather,
whather there ahonld be an FCC requirement,

+ NOTICSS

opposition spokesman to respond to a Presi-
dsntial report.’®

27, First, there i3 a subatantial issue
whether any such Commiasion preacripticen
might not run counter to the Congressional
schems. In section 815(a), Congress has spec-
ifted that equal opportunities shall be ap-
plicable to appearancas of legslly qualified
candidates and that in other instances “falr-
ness’ be applicable—that is, that there be
afforded “* ¢ * ressonabls opportunity for
the discussion of conflicting viswpoints on is-
sues of public importance.” While fairness
may entall different things in particular eir-
cumstancas (ase par. 80, infra), there i3 &
substantial question whether it is not a mat-
ter for Congress to take the discuasion of
public issuss by the President out of ths feir-
ness area and place it within the equsl op-
portunities requirement--just as, for ex-
ample, 1t was up to Cougreas in 1960 to takxe
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DNC v. FCC, supra, S1. Op. p. 27 {** * = ik~
Presldent is obliged to keep tre Ame:iaxn
'pooplo informed and as this obligaticn &£215ts
Jor the good of the nation, this cournl (an
‘find no resson to abridge the right of .he
public to be informed by creating sn :iU%.0-
matic right to respond reposed in the oppcsi-
tion party * * °*'); Committee for Fr:s
Broadcasting, suprs, at pp. 206-98. The lrtier
case demonstrates that fatrness can and dues
operate to protect the public interest tn this
important ares.

20. In this connection, we note thal ihe
Commiasion believes that the public tnte eul
would be served by revision of the equal
opportunities requirement so as to Iaxe it
applicable only to major party candiczie,
with such candidates liberally defined to §7i-
clude any candidate with significant pukic
support (see infra, par. 35); it has alsd sur-
ported, as & less desirable alternative, sut-

appearavces by candidates for Fr t out
of equal opportunitiss snd place them under
fairness. Thers ia a furiher troublasoms 1a5us
here—whether we could creats a special fair-
ness rule for Presidential reporta but then
hold that a report by Governor Reagan In
California or Mayor Lindsay in New York, for
example, would come only under the “resson-
able opportunitias” standard of section
315(a), in the face of arguments that such
reports dealt with State or local isaues of ths
greatest impartance, Agaln we do not say that
distinctions cannot be made here (ocompare
section 103(a)(3)(A) of the Pederal Elec-
tion Campaign Act of 1671, 86 Stat. 3 ap-
plicadble only to Pederal ofices) but rather
ralse the izsue whatber ruch distinctions am
not more eppropriately the province of ths
Congrans, .

28, But in any event, it would not ba
sound poiley to sdopt the DNC or ACLU pro-
posals. Prom the time of the Fditorlalizing
Report, 13 FCC 1248 (1548), to the present,
wo bhavs bheen-urgad o sdopt ever more
precise rules—always in the cause of iasur-
ing robust debats (e.g.. the argument, ad-
vanced in 1949 and now repeatad by the
ACLU, that falrness requires the contrasting
viewpoint to follow immedlately the presen-
tation of the Arst viewpoint——see par. 8,
Report on Editorializing by Broadcast Li-
censees, supra, 8t pp. 1250-51.) . However well
intentioned these arguments are, w2 believe
that increasingly detatiad Commiasion reg-
ulation militates against robust, wide-open
debate. The genius of the falrness doctrine
has been precisely the leeway and discretion
it affords the licensee to discharge his obil-
gation to contribute to an informed elec-
torate. Editorializing Report, par. 10, supra,
st pp. 1351-53. Thus, the argumaents for flex-
1bility, rather than rigid mechsnical rules,
discussed in Comunittee for Fair Broedeasting
of Controvereial Issues, 25 FCC 3d 283, 202,
(1970), remsain persuasive. Applying those
principles, we do not believe it appropriate
to adopt equal time policies that might weil
inhibit reports to the electorute by elected
oficials. Rather, the general falrness approasch
of facllitating such reporty and at the same
time insuring that the public ls ressonably
informed concerning the contrasting view-
points best serves the public interest. See

s We are not dealing have with Presidential
appesrances during election campaigns whers
equsal opportunities or Zapple (see B, infra)
would ordinarily be applicable.

sFor obvious reasons siready deveioped,
we strongly decline t© make evaluations
whether a report by an official {s *partisan”
or "political” and thus requires rebuttal by
» spokesman for the other party, or the con-
tending faction, or whataver. This would
drag us into & wholly inadministratable
quagmire. S2e, ¢.g., In re Complaint of Demo=

With this »3 background, ws turn to the % cratic National Committes, 81 PCC 2d 708,

proposal that equal time be afforded to an

713713 (1971).

.
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p or repeal of that requirement ¢
the ofices of President and Vice Presia-nt?
It would surely be anomalous for us to €2
relaxation of the equal opportunities requirs .
ment s» to candidates for the ofiice o7 =¥ ...
dent, and at the same time to appiy & new
policy akin to the equal opporiunit
Presidential broadcasts not coming w!
the presant statutory equal opportunitit
quirement, We deciine to do so.

‘B. The Zapple ruling. 30. Our 1870 ruiln:,
Letter to Nicholss Zapple, 283 FCC 24 107
(1970), concerned campsign presentations
that did not involve the appearsnce of the
candidate. We pojated out that in someo
snuch presentations, the requirements of tre
fairness doctrine become in efiect quant-
equal opportunities. There has been con-
siderable comment on this ruling bul in
large part the interest in it may stem frem
a misunderstanding of the ruling (eg. tnst
the ruling extands quasi-equal opportunities
to all candidates or parties. even of 8 fringe
nature). We can sppreciate how such 8 mis-
understanding could arise. The tbrm: we
usad, fairness and quasi-equal opportunicics,
are terms of art and have accumulated thetr
own baggage. Thus, quasi-equal opportatii-
ties conjures up s notion of all parties—
even those of a fringe nature-——being trested
equally. And Iairness carries with 1t con
cepts such as Cullman (free time if the pub-
1i¢ has not been informed of the contrasttng
viewpoint). See, also, In re Coniplaint ol
Qeorge P. Cooley, 18 FCC 2d 828, 822 (1867,
But, Zapple was neither traditional fatrness
nor trsditional equal opportunities. 1t wea
a particularization of what the public tun-
terest calls for in certain politica! broades-t
situations in 1ight of the Congressiona! pe!-~
cles set forth in section 313(s) -~ With ti.'s
a8 background, we turn to the ruling.

81. What we were stating in Zapple wes
simply & common sense application of tlc
statutory scheme. If the candidate himscl?
sppears to some significant extent [c!. Gray
Communications, Inc, 14 FCC 22 767 ¢
FCC 22 532 (1988)), then the Congress:c: ul
policy is clear: Equal opportunities. whéch
means no applicability of Cullman bui ratl.ex
mathematical precistion of opportunity. dSuy.-
pose neither the picture or volce of tne ca.:-
didats is used--even briefily—but rather e
poiitical message devised by him and L.s
supporters {s broadcast.

* See Hearings Before the Senate Commu.l.
cations Subcommittee, 815t Coup.. 1st &¢.5,
on 8. 2876, p. 50.

sg8imilarly, the personal atteck san p»o
ltical editorialtzing rules are & particie.’-
zation of what fairness requires in tac.e
situations. See, e.g., Report on Personal &i-
tack and Political Editorializing ruls. J2
PR 10303 (1087); Editorializing Report -
Ppra. at p. 1252,

18, 1974
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In those clrcumstances, & COmmOn S4nss
viaw of the policy embodisd in section 318
would still call for the tnapplicability of
Cullman * and for some massure of trwatment
that, while not masthematlcally rigid, st 1sast
took on the appesranca of rougb COIPArse
bilty. 1f the DNC ‘were bold timse for & num-
bar of spots, it is dificult to concsive on
what basis the licensee cnuld then refuses to
aell comparable tims to the RNC, Or, if dur-
ing A campalgn the latter were given & balf-
hour of free time to advance its caum, could
a licensee falrly reject the subsequent request
of the DNC that it be given a comparable
opportunity? ¥ Clearly, thase examnles deal
with exaggerated, hypothetical situationa
that would naver arise. No licensee would try
to act tn such an arbitrary faahion. Thus, the
Zapple ruling simply reflects the common
senae of what the public intersst, taking into
sccount underlying Congressional polictes in
the political broadcaat ares, requires in cam-
palgn situations such as the abnve (sand in
view of its nature, the application of Zapple,
for all practical purposes, is confined to cam-
paign periods). Significantly, because it does
take into account the policies of section 318,
the public interest here requires both more
(comparabdle time) and lasa (no applicabtlity
of Cullman) than traditional fairness.

Based on practical experience, wes stross
that in any event—taking into account the
sum total of political brosdcasts and news-
type programs—the American people are rea-
sonably informed on campaign lasues, and
thus that the basic public interest require~
ment is being met in this vital area. Green
v. FCC, 447 P.2d 323 (C.A.D.C).

32. It follows that Zapple did not estab-
Hsh that in the political broadcast field
there is now a quasi-equal opportunities ap-
proach applicable to all candidates and par-
ties, including those of a fringe naturs. This
would clearly undermine any future suspen-
slon or repeal of the “egqual opportunities”
requirement, becauss it would mean that de-
spita s'\ch suspension or repeal, the fairmess
docirine would require that fringe party csn-
didates be given comparable treatment with
major party candidates. Further, it would
negate the 1959 Amendments to the Commu-~
nications Act. The purpose of these amend-
ments was to permit presantation of candi-
dates on, for example, a bona fide newscast,

*In this respect, Zapple did not bresk new
ground. In our Report and Order on the
personal attack rules (32 PR 10803, 10305),
we noted the applicabllity of the Congres-
slonal standard in Section 315 to attacks
involving candidates, their supporters, or au-
thorized spokesmen, and accordingly made
our rules—which result, as s practical matter,
in free time——iLupplicable to such attacks.
Bes §§ 73.123(H), 73.300(b), 73.508(b), 73.879
(b).
1 This sxample is stated as If the RNC pro-
gram were the only matter to be considered.
Of course in a particular factual situation
thls may wall not be se. Bee CBS v. ¥CO,
suprs, n. 1, where the DNC progran was
presented by CBS to offset Presidential spaech
appearances, and the Court held that this
was perfectly appropriale and reversed
Commission holding that to avold coming
within Zapple, CBS should have specified the
{ssues to which the DNC was to address itseif.
This case is of course the law governing
similar future factual situations. Thus, each
case must be judged in its factual setting,
with the licensee having considarable discre-
tion to discharge falrness obligations,

u And for the foregoing ressons, we do not
belleve that we have acted contrary to the
legisiative histery. We have, on the contrary,

actad to carTy out the Congressional schems -

in section 516.

* MQFCES

news interview, ar news docurnentary, with-
out the station having to present the Iringe
candidates.” We nesd not delabor tha point
turtter. The Zapple rullng did not everrule
the holding in’ Lettar ta Lawmnce M, O
Smith, 23 Pike & Flacher, B.R. 291 (19A3)3*

83. The foregoing discussion—and the gen~
oral approech that we have adopted in the
Iairness sxan—alac dispose of the questions
Talsed 05 tO the dralrability of sxtanding Zap-
ple, codifying {f, or otherwise supplamenting
it with procedural and other trappings (8g.,
& Beven-day procedural requirsrmant). Pe-
causs Zapple reflacta simply & common dWmse
distillation of tha public interest in cevtaln
political brosdcast situstions, there is no
nsed to try to codlfy it ar opgrTaft new
coroliaries oato it. On the contrary, we have
concluded that, generally, traditional fair-
ness worka bettar by sstting cut broad prin-
clples and pormitting ths licenses to erer-
cisse gond faith ressopable discretion in
applying thres broad principles. Wa think
that this is true hare. Further, we doudt
wo will be confrontad with a host of ad hoo
rulings in this field. Most problams should
ba disposed of at the licensas lsvel by the
application of rudimentary concepis of 2air-
ness and cornmon sense. Significantly, Zap-
ple itself was a ruling on hyovothatical quas~
tions; thare have bean very f»w tirnes when
the issus has arisen on concrete csses. As
to its extansion bavond political broadnsats,
the short anawer 1s that it ja based in =b-
stantial part on Congremsional policies aopli~
cable t0 such broadcasts. s

C. Commission efforts to encourage the
widest possibls coverage of pnlitical cam-
paigns. 34. We have considsred mont serioualy
what steps we can take In this respect.
There would appear to bhe littls we can do
on an sdministrative agency bssis. Let us
take the most obvious suggsastion: That the
Commission by rule specify that a certain
smount of time be set aside for presentstion
of political brosdcasta on a sustaining baals.
Sen saction 303(b). There are a Rumber of
diMcult policy issues that would have to be
resolvad in any such undertaking. But there
i3, we bellove, again an overriding considera~
tion here—namely, that this is truly s mat-
ter for Congressional resolution. Congress is
aware Of the high expense of running for
political ofice, particularly in visw of ;mnunte
ing broadcast costs. It has considared a num-
ber of worthwhils suggestions bera—ior ax~
ample the subsidy plan in the Presidential
Campalgn Fund Act of 198¢ (tbe now inop-
orstive Long Act) to supply Fedem] funds to
the nstional party candidains fog the Presie
dency; the Votars Time proposal (see Haare
ings Bafrwe the Benate Communications Sub-
committee, on 8. 2276, 91at Cong., 1st Bass.,
PP. 24-34). Its response te this prebiem bas
been the Federal Kisstion Campeign Act of
1971 (Pub. L. 83-338), with its limajtations of
spending, and requirement for resaonsbie
sccess for thomse runmping for Federal oMee
and reduced rates for all pelitical candidates.

B In view of the 1050 Amandments, it fol-

Jows that DO quasi~equal opportunitiss dng-
trine is applicsbis when supoertery or spAng-
men for candidates.sre presentad in bons
fide nDowensasts; in this respect, the aame
general fairnsss principies that apply to the
candidates are squally applicable to their
supporters.
3 We there hsld that a3 to fund ralsing
announcementsa for political parties, fairness
doss not require equal ar somparable treat-
ment for the fringe partias but rether that
the licensee can make ressansbls good falth
judgmants s to the signilicance of a per-
ticular party in. the area,

1 Thus, we do not extand Zapple to the
aituation invelviig ballot issusa.

- -~

Ws ¢a Rnt toe hawm ve can swep asids this
scheme, and substitute ouz own. Indeed, we
conld rat In any ovmt he truly efective In
any such sgancg saction. Taks the mast im-

would opd that wa had required the bBroad-
cast to davata houra of prims time nos just
o the sgnificant candidates but also to ss
many as—7T8 frinse candidatey (0.g.,
Boclalist Labhor, Socialist Worker, Vegetar
fan) ¥ Qur point 13 obvious: Bafarm hare 1
neaded, ws dDelieve, hut it"mnst coms from
tha Congress becauvas that is the only way it
can ba effactivaly sconmplished

38. Cougrems than can do much. We balleve
that consideratian sbould axain be given to
the Voters Tims oanoapt or to sotae schame
akin to that ussd in Creat Britain (La, blocs
of freq tixae to the major potitical parties). At

apolicabliity of the equal time provision tn
partisan elvction campaigns. Wa do-
scribad that lagisiatiang in the following terma
(nme Hesrings Boinee the Oommunieations
Subcommitiee on R, 2878, 9iat Cong., Ist
Bams, . 48) .

“In any general clactiom, other than non-
partisan omes, the draft legislation would
make the equal opportunitise reqtitrement, as
t~ free time, applicabie only to major party
candidates, lesving fringe candidates come
ing under the general fairness requirement,
It would define major candidates vary liber-
ally 5o as to include any significant candi-
datas—such sa Hanry Wallace as the candi-
date of the Progrsssive Party 1944, Strom
Thurmouvd of the Dixiacrats 1948, or Georgs
Wallace iu the last election. The figures in
the draft legislation sre set forth only
posarible guidslinss—namely, that the cand
data’s party garnared 3 pexcant of the vote
ths state in the last slection or, if the candt
date represants & Dew party, that petitions
submittad signed Dy & Dumber of voters
equalling 1 percent of the votas cast in the
i1s=t election. TO obtain time on the Dationael

distinguiahed from individual
stations In particular stetes, thare would
also be & requiremeny that the cendidess be
the ballad in as Jeast dwe-ibirds of the

ETE

¥

agenoy action In 1968 wesuld have peen.
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most important, there wouid appear to be
1ittle, If any, public benefits from tnsuring
such equal treatment for candidates whose
publlic support is whoily insignificant. We
repeat that in defining the major party can-
didate, we would urge the sslection of a nu-
marical figure such as to insure equality to
any candidate who did have some significant
public support, regardless of what. his
chances of actually winning might be.”
This, by itself, will make a marked contri-
bution to facllitating broadcast presentation
of important political candidates.s

36. As an alternative, we propose an addi-
tional exemption to section 318(a) to cover
any joint or back-to-back appearances of
candldates. Additionally, consideration
should be given, we think, to the further ex-
emption that we urged upon Congress in
connection with our 1870 Advocates ruling,
23 FCC 2d 461. We suggested the addition of
the following provision to section 315(a): ¥

“(6) Any other program of a news or jour-
nalistic character—

‘(1) Which is regularly scheduled; and

“{i1) In which the content, format, and
psrticipants are determined by the licensee
or network; and

*(14) Which explores conflicting views on
8 current issue of public importance; and

“(iv) Which 1s not designed to serve the
political advantage of any legally qualified
candidate.”

37. 4t the least, we had thought that we
could make a contribution here by gilving
the 1958 exemptions s reasonsbie construc=
tion in line with the broad remedial purpose
of Congress. Accordingly, we dld so in the
recent Chisholm ruling, FCC 72-486, decided
June 2, 1872. The validity of this construc-
tion of Section 315(a) is, however, now in
doubt in view of the action of the Court of
Appeals in fta Interim relief Order of June 3,
1972. Until the matter is definitely settled,
licensees cannot plan with any certainty, and
the arsa remains confused. This is, we be-
lieve, unfortunate. We continue to believe
that our construction of the exemption in
saction 815(a) (2) is sound, meets the pertt-
nent Congressional criteris, snd markedly
serves the public interest by allowing broad-
casting to make a fuller and more effective
contribution to an informed electorate. But
unless and untll that construction prevails
upon appeal—or is in any event afirmed by
Congressional revisions along the above atated
lines—we cannot in good consclence urge
licensees to act In this area as if there were

——— ey

3 Thus, in the above noted hearings. we
stated (suprs, at p. 80):

"¢ ¢ ¢ when freed from ths constraints of
equal opportunities requirement, there has
been no fallure on the part of the brosd-
casters with respect to affording timse for the
Prosidential candidates, and see that that
time has been in substantial amounts, and
free, not just reduced. Thus, in the one in-
stance where the equal time requirement was
suspended (1980), the TV networks afforded
39 hours and 22 minutes of free time, includ-
ing the four hours for the Grsat Debates.
Further, the audience for thess debites
totalled 280 million, or an aversge of 70 mil-
lion viewers per broadcast. We believe that
the networks thus efectively discharged their
responsibility to inform the electorate In
1960. They have stated that they stand resdy
to do so in every Presidential election, if
freed from the equal time requirement.”

' See Hearings Before the Bubcommittse
on Communications and Power of the House
Interstates and Foreign Commerce Commit-
tee, on H.R. 8721 and S. 3637, 91st Cong., 2¢
Besaa., p. 8.

NOTICES

no “equal opportunities” pitfalls. There
clearly are.

D. Use in bona fide newscasts of Alm sup-
plied by cendidates. 38. Cne other political
broadcast matter which has been brought o
our attention merits comment here. Candi-
dates, like many other newa sources, have
normally issued press releases to the news
media containing statements of the candl-
dates, advance coples of their speeches, their
future spesking schedules, etc. Media news
edilors In turn made judgments whether
snd to what extent to use such material.
Increasingly, tandidates have been supply-
ing radio and televislon broadcasters with
sudio recordings and film excerpts produced
by the candidates, ¢.g., depicting their cam-
paign efforts that day or contalning state-
ments of their positions on current issuss,
Obviously, thess excerpts are designed to
show the candidate in the best light and,
if presented on a newscast, have the added
sdvantage of increased impact or credibility
over a paid political presentation. We do. not
hold that the station cannot exercise its
good faith news judgment as to whether
and to what extent it wishes to present theee
tape or fiim excerpts. If it believes that they
are newsworthy, it can appropriately use
them in newscasts. But the public should
be informed that the tape or film was sup-
plied by the candidate as an Inducement to
the broadcasting of it.

89. In fact, our rules require such dis-
closure in these circumstances; that is, “in
the case of .any political program or any
program involving the discussion of publie
controversial lasues for which any films,
records, transcriptions, talent, scripts, or
other material or services of sny kind are
furnished, either directly or indirectly, to
& station ns an inducement to the broadcast
of such program ® * *" 1 Disclosurs of the
furnishing of the tape cr film is required
to be mads whether or not a candidate is
involved {n these types of programs. Accord-
ingly, we take this opportunity to stress to
all licensses their duty to comply with the
rules and announce that the tape or film
was supplied by the candidate in question™
If 1t was edited by the licenses, he may, of
course, add a suitahle phrase such as “and
edited by the XXXX news department.”

1 8ectlions 73.119(d), 78.280(d) and 78.854
(d), relating, respactively, to AM, M and
TV. E»0 alao section 817(s) (2) of the Com-
munications Act which specifically author-
1zes the Commission to require announce-
ments disclosing that such matter was
furnished.

®In order to avold possibls confusion in
interpreting this rule in relation to one !n-
terpretative example in House Rept. 1808
(86th Cong., 2d Sess.) ‘dealing with SBection
317 of the Act and rules thereunder, we
should add that we are not attempting to
apply the above disclosure requirement to
mere mimeographed news releases or typed
sdvance copies of speeches. Example 11 of
the Houss Report (see FCC Public Notice
of May 8, 1963, FCC 63-409) states that no
announcement is required when “news re-
leases are furnished to a station by Govern-
ment, business, labor and civic organizations,
and private persons, with respact to their
activities, and editorial comment therefrom
is used on & program.” We beileve, however,
that with respect to program material deal-
ing with political or other controverstsl mat-
ters. the requirements of our rules must bhe
followed strictly whea sudio tape or film s
furnished.
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IV. Conclusion. 40. Much remains to be
done in the fairmess area (Parts II-IV) > We
'mv" acted here as best we could for the rea-
.8ons stated in par. 1. The plecemeal approach
is thus regrettable but necessary.

As stated, we shall reconsider this most im-
portant aspect in light of the conclusions
reached in overali proceedings. Our final mes-
sage is one urging broadcasting to make the
maximum possible contribution to the na-
tion's political p That p is the
bedrock of the Republic, and brosdcasting s
clearly the acknowledged leading medium for
oommunicating poittical ideas. No area is
thus of greater importance “® ¢ ¢ to the
pubite intarest in the larger and more effec-
tive use of radio.” (section 803(g) of the
Communications Act of 1934, as amended).

Frozsar COMMUNICATIONS
Commzssion ™

Ben F. WarLe,
Secretary.

Adopted: June 18, 1972.
Released: June 22, 1972,

ATTACHMINT TO APPENDIX A

I. Comments on the applicsbliity of the
fairness doctrine to political broadcasts were
recetved from the following parties;

ACLU

American Broadcasting Compauny
Oolumbia Broadcasting C pany
Democratic National Committee
Evening News Association, et al.
Haley, Bader & Potts

McEenns & Wilkinson

Natlonal A iation of Broed ]
Nationai Broadcasting Company
Public Erosdeasting Service
Republican National Committee
Storer Broadcasting

United Church of Christ

WGN Continental Broadcasting Odmpany

II. The following parties participeted in
pansl discussion on the spplicadbllity of the
fairness doctrine to political brosdcests hetd,
before the Commission, on March 329, 1972,

Roger E. Alles, Preaident Roger Alles & Asso-
clates, Inc,

Charles A. Wilson, Jr.. for the Democratic Na-
tional Committes

James J. Freeman, Associate Bpecial Counsel,
Republican National Committee

Reed J. Irvine,
curacy in Media, Ing.

Newton N. Minow; Leibman, Williams, Ben-
nett, Baird & Minow, Chicago, Nlinois

Harry M. Plotkin, Counsel, Public Broadeast-

ing Service

(seaLl

Paul A. Porter; ArnolMd & Porter, Washingten,

Allen U. Schwarts. Counsel, Communioations
Media Committes, ACLU

Rosel Hyde: Wilkinson. Cragun & Barker.
Washington, D.C. )

* GE supports the Rasenbush ruling (see
par. 24(A)). We have considered this tasure
generally in our recent Notice (Use of Broad-
cast and Cablecast Pacilitiss by Candidntes -
for Public Ofice. 37 FR 5706, 5805; sec. 8. Q.
8). and will reexamine the matter as we gata
oxperience. We thus may clarify our policies
here either in a-particular case or in our fur-
ther reports (n this Dockec,

2 Commissioner Johnsou dissenting and is-
suing a statement; Commissioner H. Rex Leo
oconcurring in the result. Statements of Com-
missioners Johnson and Leo filad as part of
the original deetment,

FEDERAL REGISTEL, vo.. ¥, NO. 133—mlhudSuh™, sui® ., V923

Sanitized Copy Appfoved for Release 2011/08/17 : CIA-RDP05C01629R000701560004-5



